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PREFACE  TO  THE  SECOND  VOLUME. 


Since  the  publication  of  the  first  volume  of  this  work,  [ 
have  had  the  pleasure  of  receiving  from  several  distinguished 
jurists,  letters  expressing  an  earnest  approbation  of  the  plan  of 
the  work,  as  well  as  of  the  arrangement  and  execution  of 
that  volume,  and  a  cordial  *  God-speed'  in  my  future  labours. 
If  I  have  not  allowed  these  testimonials  to  be  published, 
through  the  book-sellers,  in  the  mode  now  so  common,  it  has 
been  from  motives  of  delicacy  rather  than  the  want  of  a 
grateful  feeling.  I  could  not  but  be  gratified  when  such  let- 
ters came  from  John  Tayloe  Lomax,  Esq.,  who  has  long 
adorned  the  Virginia  bench,  and  whose  valuable  Digest  of  the 
law  of  real  property  in  the  United  States  has  entitled  him  to 
a  reputation  as  extended  as  the  states  of  the  confederacy; 
from  the  Hon^Sir  Joun  B.  Robinson,  whose  talents  and  ac- 
complishments grace  the  oflSce  of  chief  justice  of  Upper  Ca- 
nada; and  from  James  Willes,  Esq.,  Barrister  of  the  Inner 
Temple,  London,  whose  high  legal  qualifications  having  been 
proved  in  the  foremost  rank  at  the  English  bar,  are  destined, 
it  is  said,  to  shine  also  on  the  bench. 

Gratifying  as  it  was,  to  be  thus  encouraged  by  the  gentle- 
men whom  I  have  named,  and  by  others  of  juridical  fame — 
appreciating  the  opinions  of  those  whose  opinions  are  of  va- 
lue— I  yet  thought  the  most  proper  ote  that  could  be  made  of 
them  was  to  increase  my  efforts  to  make  the  work  valuable, 
for  the  use  of  the  student,  the  lawyer  and  the  judge  ;  I 
strove  to  mako  tlie  second  volume  an  improvement  on  the 
first. 

The  treatise  in  the  first,  as  to  the  place  and  time  of  a  trans- 
action or  proceeding,  is  now  followed  by  one  relating  to  the 
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circumstances  of  the  transaction  or  the  subject  matter  of  the 
proceeding.  This  second  volume — devoted  entirely  to  per- 
sonal actions — treats  of  their  subject  matter,  in  other  words 
of  the  Right  of  action  ;  1.  On  b,  sealed  instrument ;  or  upon 
a  judgment  or  decree  ;  2.  On  bills  of  exchange,  promissory- 
notes  and  other  unsealed  instruments  ;  3.  On  promises  gene- 
rally ;  express  and  implied ;  4.  By  owner  of  goods  and  chat- 
tels against  an  adverse  claimant,  or  against  a  bailee  ;  5.  Against 
a  wrong-doer. 

There  being  a  separate  index  to  each  volume,  each  is  so  far 
an  independent  treatise  that  a  person  who  desires  it  may  pro- 
cure any  one  volume  witliout  the  others,  and  make  it  useful 
though  he  should  never  obtain  the  rest.  And  yet  the  diflferent 
volumes  have  a  material  connexion  with  each  other.  If  in 
the  second,  one  sees  what  circumstances  give  a  right  of  action, 
he  sees  also  that  the  effect  of  those  circumstances  is  different 
in  different  states;  he  may  be  counsel  for  the  assignee  of  a 
simple  bond;  it  is  not  negotiable  in  Virginia  but  he  finds  in 
the  second  volume  (p.  267,  269),  that  it  is  negotiable  in 
North  Carolina ;  it  may  be  material  then  to  know  the  rule  laid 
down  in  the  first  (p.  74),  as  to  the  place  whose  law  determines 
as  to  the  liability  of  the  endorser  or  assignor.  When  too  it 
has  been  ascertained  by  what  law  the  transaction  is  governed, 
and  that  according  to  that  law  there  was  at  one  time  a  right 
of  action,  it  may  be  important  to  learn  from  the  first  volume 
within  what  time  the  action  is  to  be  brought  and  how  the 
time  is  to  be  computed.  He  who  is  well  grounded  iti  the 
principles  expounded  in  these  two  volumes,  may  be  expected 
to  comprehend,  and  make  a  proper  application  of,  what  will 
be  found  in  the  third ;  which  will  treat  of  the  parties  who 
may  sue  and  be  sued,  the  form  of  action,  the  frame  of  the  de- 
claration and  the  rules  generally  of  pleading  and  proceeding. 

CON.  ROBINSON. 

Richmond  J  November  21,  1855. 
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ERRATA. 

Page  27,  line  11  from  bottom,  3  Id.  467,  should  be  3  Harris  467. 
28,  lioe  16,  the  figures  should  be  413  instead  of  313. 
40,  lines  21.  22,  strike  out  the  words  what  might  be  implied  from. 
50,  line  1,  for  or  read  and. 

67,  line  12  from  bottom,  for  independent  read  dependent. 
71,  insert  a  comma  after  the  word  duty,  at  the  end  of  17th  line ;  and  after 
the  word  it,  in  19th  line. 

74,  line  W,  I  M.  ^  TV.  \\\,  should  be  2  JIf.  4-  TV.  122. 

75,  line  16  from  bottom,  for  run  read  ran. 

83,  line  7,  the  book  of  Rep.  should  be  5  instead  of  4  Rep. 

93,  line  4  from  bottom,  for  lessor  read  lessee. 
1 10,  line  18,  for  vendor  read  vendee ;  and  strike  out  the  comma. 
UB,  line  9  from  bottom,  strike  out  not. 
J 19,  lines  7,  8,  for  obligor  read  obligee. 
127,  line  6  of  2d  section,  for  establish  read  established. 
135,  line  8,  the  figures  should  be  274  instead  of  514. 
149,  line  3,  after  10  Id.  the  figures  should  be  579  instead  of  379. 
159,  line  6,  after  19  Pick,  the  figures  should  be  99  instead  of  199. 
183,  line  4,  after  20  Wend,  should  be  the  figures  Ml  instead  of  1. 
225,  end  of  2d  section,  6  Johns.  620  should  be  6  Wend.  620. 
243,  last  line,  strike  out  plaintiff  has  and  insert  it  has  been. 
246,  line  8,  for  lays  read  lies. 

246,  line  12  from  bottom,  for  bona  fide  read  bona  fides. 

247,  in  Ist  paragraph,  Herrick  v.  Carman  should  be  cited  from  12  Johns. 

instead  of  1 1  Johns. 

255,  line  17,  for  lays  read  lies. 

256,  line  25,  for  obligors  read  obligee. 

276,  line  8,  the  figures  should  be  31  instead  of  331. 

276,  line  6  of  3d  paragraph,  5  Leigh  should  be  6  Leigh. 

28  ),  beginning  of  line  S  from  bottom,  the  figures  205  should  be  105. 

281,  section   16,  Whaley  v.  Van  Hook  should  be  cited  from  4  instead  of  3 
B.  Monroe. 

2^7,  line  28,  for  defect  read  defeat. 

288,  line  7,  after  14  Id.  the  figures  should  be  349  instead  of  139. 

30 1 ,  line  8  from  bottom,  after  bond  for  or  read  as. 

20.),  line  1 1  from  bottom,  the  figures  348  should  be  438. 

3:M5,  line  17,  Gansevoort  v.  Williams  should  be  cited  from  14  Wewd.  instead 

35:»,  line  4  of  §  3,  after  disclose  strike  out  of. 
of  15  Wend. 

427,  last  line  of  7th  section,  the  case  cited  from  2  Cow.  should  be  40S  in- 
stead of  508. 

462,  line  15,  the  case  cited  is  in  20  instead  of  2  Johns.  135. 

465,  line  4  from  bottom,  13  Wash,  should  be  12  Wheat. 

466,  line  22  from  bottom,  4  Harris  and  Gill  should  be  4  Harris  and  Johns. 
488,  end  of  chapter  41,  the  figures  260  should  be  280. 


PART   II. 

OF   PERSONAL  ACTIONS. 


THE  RIGHT  OF  ACTION;  THE  PARTIES  WHO 
MAY  SUE  AND  BE  SUED ;  THE  FORM  OF  AC- 
TION; AND  THE  FRAME  OF  THE  DECLARA- 
TION. 


TITLE  I. 

RIGHT  OF   ACTION   ON   A   SEALED   INSTRUMENT;    OR 
UPON   A   JUDGMENT   OR   DECREE. 


CoAp.  I.  What  is  a  sealed  iostrument. 

2.  Of  the  delivery  Decessarj   to  make  the  instrument  a  valid 

obligation. 

3.  What  is  deemed  part  of  the  instrument;  how  it  is  affected 

by  an  alteration  or  addition. 

4.  On  a  sealed  instrument,  though  without  consideration,  there 

may  be  a  right  of  action  when  no  illegality  appears. 

5.  Of  the  right  of  action  on  covenants  generally — express  and 

implied ;  by  what  words  created ;  how  to  be  construed 
and  performed. 

().  Of  conditions  precedent;  what  performance  by  plaintiff 
must  precede  his  action. 

7.  When  material  that  instrument  should  be  executed  by  cove- 
nantee as  well  as  covenantor  ;  what  covenants  run  with 
the  land  and  give  a  right  of  action  for  or  against  an  heir 
or  assignee. 
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Chap.  8.  Of  the  action  on  covenants  in  the  conveyance  of  land,  which 
are  broken  at  the  instant ;  and  on  covenants  in  the  sale 
of  chattels. 
9.  Whether  without  covenant  of  indemnity  or  other  special 
covenant  by  sub-lessee  or  assignee,  there  is  a  right  of  ac- 
tion against  him  by  his  assignor  for  breach  of  covenants 
in  original  lease. 

10.  Of  the  action  on  a  covenant  or  obligation  to  indemnify. 

11.  Of  the  action  on  a  judgment  or  decree. 

12.  Of  the  action  against  an  executor  or  administrator  or  his 

representatives  or  sureties  for  a  devastavit. 


CHAPTER  I. 

WHAT    IS    A    SEALED     INSTRUMENT. 

1.    Usage  in  the  olden  time. 

The  Romans  generally  used  a  ring,  but  the  seal  was  valid 
in  law  if  made  with  one's  own  or  another's  ring,  and  accord- 
ing to  HeinecciuSf  with  any  other  instrument  which  would 
make  an  impression  ;  and  this,  he  says,  is  the  law  throughout 
Germany.  The  passage  of  Heineccius  is  referred  to  by  Kent, 
C.  J.,  m  Warren  v.  Lynch,  5  Johns.  247. 

Lord  Coke,  after  mentioning  that  a  deed  must  be  sealed,  adds 
these  words,  that  is,  have  some  impression  upon  the  wax,  for 
sigillum  est  cera  impressa  quia  cera  sine  impressions  nan  est 
sigillum.     3  Inst.  ch.  75,  p.  169. 

2.    Opinions  of  Judges  Pendleton,  Kent  and  Nott  contrasted. 

President  Pendleton  considering  Lord  Coke  as  saying  "  a 
seal  is  wax  with  an  impression,"  regards  this  as  his  opinion 
only,  founded  probably  on  the  practice  of  that  day.  If  that 
gives  a  binding  rule,  we  may.  Judge  Pendleton  thinks,  by 
going  further  back,  discover  a  period  of  time  when  the  impres- 
sion was  made  with  the  eye  tooth.  There  was,  he  remarks, 
some  utility  in  that  custom,  since  the  tooth  impressed  was  the 
man's  own  and  furiiished  a  test  in  case  of  forgery.  Jones  4*c. 
V.  Logwood,  1  Wash.  44. 

On  the  other  hand.  Judge  Kent  considers  the  ancient  au- 
thorities explicit,  that  a  seal  does  in  legal  contemplation  mean 
an  impression  upon  wax;  this  point  seemed  to  him  to  be  ne- 
cessarily assumed  and  taken  for  granted  in  several  passages  in 
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Perkins  and  in  Brooke,  and  also  in  Mr.  Seidell's  notes  to  For- 
lescue. 

Judge  Nott  does  not  concur  in  this.  He  considers  it  cer- 
tain that  the  most  ancient  deeds  and  charters  in  England  were 
solemnized  by  the  sign  of  the  cross,  or  by  the  handwriting  of 
the  party  to  which  the  cross  was  annexed,  without  any  other 
semblance  of  a  seal ;  and  that  it  was  not  until  long  after  the 
Norman  conquest  that  seals  wore  introduced  into  common  use 
in  England.  Relph  ^c.  v.  Gist^  4  McCord  270.  And  he 
refers  to  Terms  de  la  Ley,  tit.  Deed  150;  to  Reeves's  history 
of  the  English  law,  vol.  I,  p.  11  ;  to  the  interesting  passage 
of  Sir  William  Blacks  (one,  in  the  second  volume  of  his  com- 
mentaries, p.  305 ;  and  to  Sheppard's  Touchstone  57,  where 
it  is  laid  down  that  **  if  the  party  seal  the  deed  with  any  seal 
besides  his  own,  or  with  a  stick  or  any  such  like  thing  which 
doth  make  a  print,  it  is  good.'* 

Judge  Nott  thinks,  also,  there  has  been  a  misconstruction  of 
Lord  Coke's  definition  of  the  word  sigillum.  He  remarks 
that  "  the  expression  of  Lord  Coke  is,  cera  sine  iinpressione 
non  est  sif^illum.  So  that  it  is  the  impression,  at  least,  which 
constitutes  the  seal,  and  not  the  wax.  The  wax  is  not  added 
as  the  necessary  ingredient  of  the  deed,  but  merely  as  a  sub- 
stance on  which  the   impression  may  more  easily  be  made." 

'*  What,"  asked  Judge  Pendleton,  **  is  the  private  seal  of  an 
individual?  Does  an  impression  furnish  any  criterion  by 
which  to  decide  whether  it  be  his  seal  or  not  ?  It  is  true," 
he  observed,  *•  that  some  iew  gentlemen  have  seals  which  im- 
press their  family  coats  of  arms;  some  have  such  as  impress 
the  initials  of  iheir  names;  but  these  are  rare  indeed  when 
compared  with  the  great  body  of  the  community  who  have 
ao  seals,  and  who  use  such  as  are  placed  on  the  writ  nig  for 
them,  and  make  them  their  own  by  acknowledging  them  to 
be  such."  He  considered  it  unimportant  wlielhei  this  adop- 
tion be  of  wax  or  a  scroll. 

"  Seals,"  said  Judge  Kent,  **  were  never  introduced  or  tole- 
rated in  any  code  of  law,  because  of  any  (amily  impression  or 
image  or  initials  which  they  might  contain." — "  The  policy  of 
the  rule  consists  in  giving  ceremony  and  solemnity  to  the  exe- 
cution of  important  instruments,  by  means  of  which  the  at- 
tention of  the  parties  is  more  certainly  and  effectually  fixed, 
and  frauds  less  likely  to  be  practised  upon  the  unwary." 

Judge  Pendleton  could  not  **  perceive  a  difference  in  point 
of  solemnity  between  the  act  of  impressing  wax  and  that  of 
making  a  scroll." 

"  A  scrawl  with  a  pen,"  in  the  opinion  of  Judge  Kent,  is 
not  a  seal,  and  deserves  no  notice." — '^  The  law,"  he  observes, 
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''has  not  indeed  declared  of  what  precise  materials  the  wax 
shall  consist ;  and  whether  it  be  a  wafer  or  any  other  paste  or 
matter  sufficiently  tenacious  to  adhere  and  receive  an  impres- 
sion, is  perhaps  not  material.  But  the  scrawl,"  in  his  judg- 
ment, "has  no  one  property  of  a  seal.'^ 

"  If  it  is  the  impression  which  constitutes  the  seal,"  Judge 
Nott  could  "  see  no  good  reason  why  it  may  not  as  well  be 
made  on  the  paper  itself  as  on  any  substance  annexed,  and  be 
as  well  made  with  a  \ye\\  as  with  any  instrument." 

3.  A  scroll,  by  way  of  sealy  is  sufficieiit  in  South  Carolina^ 
Virginia  J  Maryland  and  Pennsylvania. 

Accordingly  it  has  been  established  in  South  Carolina,  that 
any  stamp,  impression  or  mark,  made  or  adopted  by  the  signer, 
to  a  written  contract,  and  annexed  to  his  signature,  as  and 
for  his  seal,  will  render  such  contract  a  sealed  instrument. 
McKain  v.  Millar,  1  McMul.  315;  Gramling  v.  Woodward, 
2  Richardson  622. 

"  Scrolls,"  Judge  Pendleton  remarks,  *'  have  been  long  sub- 
stituted for  seals  in  this  country.  The  party  acknowledges 
the  scroll  to  be  his  seal,  and  as  such  this  court  will  consider  it." 
"  We  will  not,"  he  said,  "make  a  precedent  which  would  not 
only  let  loose  great  numbers  of  individuals  from  their  engage- 
ments, but  all  or  most  of  the  executors,  administrators,  guar- 
dians, and  perhaps  public  collectors,  from  the  force  of  their 
bonds ;  a  decision  which  would  dishonour  government,  relax 
public  and  private  security,  and  convulse  the  state." 

Such  was  the  opinion  of  the  court  of  appeals  of  Virginia, 
in  respect  to  an  instrument  executed  before  the  act  of  1788, 
which  expressly  declared  that  "any  instrument  to  which  the 
person  making  the  same  shall  affix  a  scroll  by  way  of  seal, 
shall  be  adjudged  and  holden  to  be  of  the  same  force  and  ob- 
ligation as  if  it  were  actually  sealed."  12  Hen.  Stat.  749, 
'^  65.  This  act  was  treated  as  a  legislative  construction  of 
the  law;  agreeable  to.  and  adding  strength  to,  that  of  the  court. 

In  Maryland,  a  scrawl  has  been  considered  as  a  seal  from 
the  earliest  period  of  its  judicial  history.  Trasher  v.  Ever- 
hart,  3  Gill  &  Johns.  246.  In  South  Carolina  it  has  been  so 
ever  since  the  revolution,  and  probably  long  before.  Relph 
if  Co,  V.  Gist,  4  M'Cord  267.  And  in  Pennsylvania,  a  writ- 
ten or  ink  seal  had  been  adjudged  good  some  years  before  the 
Virginia  decision  and  the  Virginia  act.  McUill  v.  McDill, 
1  Uall.  68.  In  that  state  the  sufficiency  of  this  kind  of  seal 
is  not  now  to  be  questioned.  Lo?ig  v.  Ramsay,  1  S.  &  R. 
72 ;  Meredith  v.  Hinsdale^  2  Caines'  Rep.  362. 
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4.  In  New   York,  Vermont  and  Massachusetts  there  must  be 
an  impression  on  wax,  wafer,  or  some  tenacious  substance. 

In  New  York,  Judge  Livingston  was  disposed  to  hold  as  a 
general  rule  that  an  instrument  purporting  to  be  a  bond,  and 
in  its  usual  form  and  terms,  delivered  also  as  the  maker's  deed, 
might  be  a  specialty,  notwithstanding  there  was  affixed  to  his 
name  L,  <S.,  instead  of  a  seal  with  wax  or  wafer.  2  Gaines' 
Rep.  362.  But  a  majority  of  the  judges  declined  allowing  a 
scrawl  to  be  substituted  for  a  seal.  There  ought,  Judge  Kent 
thought,  to  be  evidence  of  some  positive  and  serious  public 
inconvenience,  **  before  we  at  one  stroke  annihilate  so  well 
established  and  venerable  a  practice  as  the  usage  of  seals,  in  the 
authentication  of  deeds."  Warren  v.  Lynch,  5  Johns.  245. 
"This  venerable  custom  of  sealing,"  said  Piatt,  J.,  "is  a  relic 
of  ancient  wisdom,  and  is  not  without  its  use  at  this  day." 
"A  seal  attracts  attention,  and  excites  caution  in  illiterate  [ar- 
sons, and  thereby  operates  as  a  security  against  fraud."  12 
Johns.  76. 

In  Vermont,  Warren  v.  Lynch  and  4  Kent's  Com.  444 
have  been  deemed  conclusive.  Beardsley  v.  Knight,  4  Ver- 
mont 179. 

When  in  Massachusetts  cases  were  cited  from  Virginia  and 
Pennsylvania,  shewing  that  in  each  of  these  states  a  scroll 
was  a  seal  before  it  was  made  sq  by  statute,  Wilde,  J.  said, 
then  that  is  the  common  law  there  in  opposition  to  the  com- 
mon law  of  England.  Com,  v.  Griffith,  2  Pick.  13.  The 
courts  of  Massachusetts  do  not,  however,  require  that  the  im- 
pression should  be  on  wax ;  they  hold  that  a  seal  by  a  wafer 
or  other  tenacious  substance,  upon  which  an  impression  is  or 
may  be  made,  is  a  valid  seal.  Bradford  v.  Randall,  5  Pick. 
496 ;   Tucker  «5*c.  v.  Bartlett  Sf^c,  5  Cush.  364. 

5.  In  Pennsylvania  though  a  scroll  is  allowed,  an  incision 
in  the  paper,  with  a  riband  through  it,  is  not  sufficient ; 
there  must  he  a  seal,  or  a  scroll  by  way  of  seal. 

Although  in  Pennsylvania  a  scroll  made  with  ink  has  by 
immemorial  tise  and  custom  been  adopted  as  a  seal,  yet  even 
m  that  state  parties  are  not  permitted  to  substitute  any  maik 
or  device  which  their  imagination  may  suggest  for  a  seal.  In 
Duncan  v.  Duncan,  1  Watts  325,  the  body  of  the  convey- 
ance, and  the  certificates,  appeared  all  to  have  been  drawn  in 
the  same  handwriting.  The  conveyance  was  written  on  parch- 
ment, in  the  margin  of  which,  at  the  end  of  each  name  of  a 
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grantor  subscribed  to  the  deed,  and  of  each  name  of  an  officer 
subscribed  to  a  certificate,  there  was  an  incision  or  slit  made 
in  a  horizontal  direction,  apparently  with  a  knife,  and  a  blue 
riband  weaved  through  the  same  by  the  scrivener,  who,  no 
doubt,  intended  that  the  riband,  which  covered  about  five 
eighths  of  an  inch  square  of  the  parchment,  at  the  end  of  each 
name,  should,  at  the  time  of  signing,  have  been  covered  with 
a  seal  of  wax,  and  by  means  thereof  have  been  attached  to 
or  incorporated  with  the  parchment.  But  this  was  neglected. 
In  the  conclusion  of  the  conveyance  were  the  words  "  we 
have  set  our  hands  and  affixed  our  seals ;"  and  in  each  certi- 
ficate the  words  "under  my  hand  and  seal."  But  no  scroll, 
wax,  wafer,  or  any  thing  more  than  the  riband  was  used  to 
denote  a  seal.  It  was  contended  that  the  riband  inserted  in 
the  parchment,  in  the  manner  described,  was  sufficient  in  law 
to  constitute  a  seal,  if  so  intended  by  the  party,  and  that  it 
ought  to  have  been  submitted  to  the  jury  to  decide  whether 
the  riband  was  used  with  that  intent  or  not.  But  the  supreme 
court  of  Pennsylvania  considered  that  whether  an  instrument 
of  writing  be  under  seal  or  not,  is  a  question  of  law  to  be 
solved  by  the  court  from  the  inspection  of  the  instrument  it- 
self And  it  decided  that  this  instrument  was  not  under  seal. 
This  case  shews,  as  indeed  has  been  often  adjudged,  that 
although  in  the  body  of  a  writing  it  is  said  that  the  parties 
have  set  their  hands  and  seals,  yet  it  is  not  a  specialty  unless 
it  be  actually  sealed  and  delivered.  Taylor  ifc.  v.  Glaser, 
2  S.  &  R.  502. 

6.   How  several  may  use  the  same  seal. 

One  piece  of  wax  may  serve  as  a  seal  for  several  persons, 
if  each  of  them  impresses  it  himself,  or  one  impresses  it  for 
all,  by  proper  authority,  in  the  presence  of  all.  Lord  Love- 
lace's case,  W.  Jones  268  ;  Ball  v.  Dunsterville^  4  T.  R.  313 ; 
Ludlow  V.  Simotid^  2  Gaines's  Gas.  42 ;  Mackey  4*c.  v.  Blood- 
good,  9  Johns.  285;   Tasker  ^c.  v.  Bartleit  ^c.  5  Gush.  364. 

But  then  it  must  api)ear  by  the  deed,  and  profess  to  be,  the 
seal  of  each.  Cooch  v.  Goodman,  2  Adol.  &  El.,  N.  S.  598; 
42  Eng.  Gom.  Law  Rep.  825 ;  and  each  should  sign  it,  or  his 
adoption  of  the  seal  be  in  some  way  clearly  proved.  Maule 
V.  Weaver,  7  Barr  332. 

7.    What  recognition  of  the  seal  or  sa^oll  is  required  in  the 
body  of  the  instrument. 

Whether  the  instrument  was  sealed  or  not,  President  Tucker 
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thought  did  not,  at  common  law,  depend  at  all  upon  the  recog- 
nition of  the  seal  in  the  body  of  the  instrument.  Cromwell 
V.  Tate*s  ex'or^  7  Leigh  305.  And  in  Maryland,  a  scrawl 
being  considered  equivalent  to  wax  or  wafer,  if  there  a  party 
execute  and  deliver  an  instrument  with  a  scrawl  attached  to 
it,  it  is  considered  as  much  his  seal  as  if  he  had  declared  it  to 
be  so  in  the  body  of  the  instrument.  Trasher  v.  Everhart, 
3  Gill  &  J.  246.  This  is  a  looser  course  than  seems  to  be  re- 
cognized in  England.  There  the  putting  a  seal  opposite  to 
the  name,  though  evidence  of  a  deed,  and  one  of  the  formali- 
ties belonging  to  it,  is  not  taken  as  conclusive.  If,  said  Cham- 
hre,  J.,  the  parties  did  not  mean  to  contract  by  deed,  their  ig- 
norance as  to  the  effect  of  a  seal  could  not  make  it  so.  In  a 
case  before  him,  in  which  the  words  of  the  articles  were,  "  to 
which  the  parties  have  set  their  hands,"  710/  seals,  he  said,  it 
was  therefore  not  the  intention  of  any  of  the  parties  to  exe- 
cute a  deed.     Clement  v.  Gunhouse,  5  Esp.  83. 

In  South  Carolina,  the  mere  circumstance  of  a  scrawl  ap- 
pearing upon  a  paper,  without  any  declaration  of  a  party  that' 
a  seal  had  been  affixed,  nor  any  other  evidence  of  the  fact, 
is  not  sufficient  to  constitute  a  deed.  Relph  4*c.  v.  Gist,  4 
McCord  271.  There  must  be  some  evidence,  intrinsic  or  ex- 
trinsic, which  creates  a  belief  that  some  mark  on  the  paper 
was  intended  as  a  seal.  Gratnling  v.  Woodward,  2  Richard- 
son 622,  3.  The  jury  is  to  be  satisfied  that  the  party  when 
he  signed  did  intend  to  adopt,  and  did  actually  adopt,  as  a  seal, 
something  then  existing  on  the  paper.  O^Cain  v.  O'Cain, 
1  Strob.  402. 

And  in  Virginia,  the  general  rule  is,  that  an  instrument  with 
a  scroll  affixed  to  it,  is  not  a  sealed  instrument,  unless  in  some 
pan  of  it  the  scroll  be  recognized  as  affixed  by  way  of  seal. 
Baird  ^c.  v.  Blagrove  4*c.  1  Wash.  170;  Argeribright  v. 
Campbell  Sf"  wife,  3  H.  &  M.  174;  Austin^ s  adm'x  v.  Whit- 
lock^s  ex'ors,  1  Munf.  487 ;  Anderson  <^c.  v.  Bullock  S^c.  4 
Muof.  442 ;  Jetikins  v.  Hurts  commissioners,  2  Rand.  446 ; 
Peasley  v.  Boatwright,  2  Leigh  195;  Cromwell  v.  Tate's 
^or,  7  Leigh  301.  The  scroll  is  considered  as  sufficiently 
recognized  when  the  intention  to  make  the  paper  a  sealed  in- 
stmment  can  be  ascertained  from  the  body  of  the  instru- 
ment. 

Such  intention  sufficiently  appears,  when  on  the  face  of  the 
instrument  it  is  expressed  to  be  **  sealed  with  my  seal"  or  **  our 
seals,"  or  given  under  or  witnessed  by  "  my  hand  and  seal" 
or  <*our  hands  and  seals,"  or  has  other  words  of  like  import, 
besides  having  a  scroll  or  seals,  with  appropriate  names. 
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It  is  not  generally  manifest  when  the  paper  merely  con- 
cludes "  witness  my  hand,"  as  was  the  case  in  Austin^s  adm^x 
V,  Whitlock's  ex'ors  ;  or  **  witness  our  hands,"  as  in  Anderson 
V.  Bullock  i^c.  ;  Jenkins  v.  HurVs  commissioners ^  and  Peas- 
ley  V.  Boaiwright ;  the  rule  of  which  cases  prevails  in  seve- 
ral other  states  besides  Virginia  ;  for  example  in  Alabama, 
Lee  V.  Adkins,  Minor  187  ;  and  Texas,  Flemming  v.  Powell, 
2  Texas  Rep.  226. 

But  if  the  instrument  be  for  a  purpose  which  can  only  be 
effected  by  a  writing  under  seal  and  recorded,  as  if  it  be  to 
emancipate  a  slave  or  to  convey  land,  then  it  is  considered 
there  is  sufficient  recognition  of  the  scroll  as  a  seal,  when  it 
has  been  admitted  to  record  upon  the  grantor's  acknowledg- 
ment that  it  is  his  deed  before  a  court  or  witnesses  ;  the  wit- 
nesses in  the  latter  case  certifying  at  the  foot  of  the  instrument, 
and  proving  before  the  court  that  it  was  sealed  and  acknowl- 
edged in  their  presence.  Parks  v.  Hewlett  Sp;,  9  Leigh  oil ; 
Ashwell  v.  Ayres  t^*c.  4  Grat.  283. 

These  rules  apply  with  as  much  force  under  the  Code  of 
Virginia  as  under  the  former  statute  ;  the  Code  providing 
(ch.  143,  '^  2,  p.  580)  like  the  former  statute,  that  "any  wri- 
ting to  which  the  person  making  it  shall  affix  a  scroll  by  way 
of  seal,  shall  be  of  the  same  force  as  if  it  were  actually  sealed." 

8.  Seal  of  a  Corporation, 

Provision  is  made  as  to  the  seal  of  a  court  or  public  officer 
by  the  Revised  Statutes  of  New  York,  2  R.  S.  p.  404,  ch.  7, 
^  95  of  2d  edi.  ;  and  as  to  the  seal  of  a  court  or  public  office 
by  the  Code  of  Virginia,  ch.  16,  '^  17,  clause  12,  p.  101. 

The  seal  of  a  corporation  as  well  as  of  an  individual  (who 
is  not  a  public  officer)  must  in  New  York  be  made  on  wafer, 
wax  or  some  similar  substancQ.  In  an  action  there  on  a  wri- 
ting, though  there  be  on  it  an  impression  in  the  form  of  a  cir- 
cle, having  within  it  the  name  of  an  incorporated  society,  yet 
if  the  impression  he  without  the  use  of  wax  or  any  other  te- 
nacious substance,  the  writing  will  not  be  deemed  a  specialty. 
Farmers  and  Manufacturers  Bank  v.  Haight  ^*c.  3  Hill 
493. 

In  Kentucky,  a  corporation  being  deemed  an  invisible  per- 
son and  as  such  embraced  in  a  statute  providing  (or  persons, 
it  is  adjudged  that  a  corfioration  may  therefore  adopt  and  use 
a  scroll  as  their  common  seal  under  the  statute  of  1797,  which 
like  that  of  Virginia  provides  that  any  instrument  to  which 
the  person  making  the  same  shall  affix  a  scroll  by  way  of  seal 
shall  be  adjudged  and  holden  to  be  of  the  same  force  and  ob- 
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rigatioii  as  if  it  were  actnnlly  sealed.  Reyiiofds-  heirs  v,  Glas- 
gow academy,  6  Dana  39.  In  this  case,  separate  scrolls  at- 
tached to  the  respective  names  of  trustees  of  a  corporation 
were  considered  to  have  been  used  as  its  corporate  seal.     S.  C. 


CHAPTER  II. 

or  THE  DELIVERY  NECESSARY  TO  MAKE  THE  INSTRUMENT  A  VALID 
OBLIGATION. 

1.  How  far   date  of  insiniment  is  evidence  of  time  of  its 

delivery, 

A  deed  is  made  when  it  is  delivered.  Barman  v.  Jay,  2 
McCord  371.  It  will  generally  be  intended  that  it  was  deliv- 
ered on  the  day  it  bears  date  ;  but  if  it  ap|)ear  to  have  been 
executed  by  delivery  on  a  subsequent  day,  it  will  take  effect, 
not  from  the  day  of  the  date  but  from  the  day  of  the  delivery. 
Steele  v.  Mart,  4  Barn.  &  Cress.  272 ;  10  Eng.  Com.  I,aw 
Rep.  331.  The  date  is  prim>a  facie  but  not  conclusive  evi- 
dence of  its  delivery  at  that  time ;  the  presumption  may  be 
repelled  by  other  evidence.  Bradford  v.  Erwin,  12  Iredell 
290;  Cordle  v.  Burch,  10  Grat.  482.  It  is  considered  no 
contradiction  of  the  deed  to  shew  when  it  became  a  deed. 
McKenzie  v.  Roper,  2  Strobhart  308,  9. 

2.   What  words  or  act  constitute  a  sufficient  delivery. 

No  particular  form  of  words. is  necessary  in  the  delivery  of 
a  sealed  instrument.  Byers  v.  McClenechan,  6  Gill  &  J.  256. 
If  the  obligor  puts  it  down  for  another  to  take  it  up,  or  if 
there  be  any  act  or  word  from  which  his  intention  to  put  the 
l>ond  in  the  obligee's  possession  may  be  niferred,  that  is  suffi- 
cient. Co.  Lit.  36a;  1  C.  &  P.  417;  11  Eng.  Com.  Law 
Rep.  439 ;  Blackwelfs  adm'r  v.  Lane,  3  Dev.  &  Bat.  1 16 ; 
Methodist  Ep.  Ch.  v.  Jaques,  1  Johns.  C.  R.  456;  17  Johns. 
577. 

3.  Whether  instrument  can   be  regarded  as  delivered  by  a 
party  who  has  never  parted  with  possession  of  it. 

It  has  been  a  question,  wlieti  a  deed  is  duly  signed  and 
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sealed,  and  formally  delivered  with  apt  words  of  delivery,  but 
is  retained  by  the  party  executing  it,  whether  that  retention 
will  obstruct  the  operation  of  the  deed.  Moore  v.  Collins^  4 
Dev.  384;  Baldwin  v.  Maidtsby^  o  Iredell  505.  In  England 
there  are  many  authorities  to  shew  that  such  a  deed  will  ope- 
rate,  though  never  parted  with  by  the  person  who  executed  it. 
Barlow  v.  Heneasre,  Prec.  Ch.  211 ;  Claverin^  v.  Claveringj 
Id.  235 ;  2  Vern.  473 ;  1  Brown's  Par.  Cas.  122 ;  Naldred  v. 
Gilhain,  1  P.  Wms.  177;  Boughton  v.  Boughton,  1  Atk. 
625.  Upon  these  authorities  it  seems,  says  Bayley,  J.,  that 
when  an  instrument  is  formally  sealed  and  delivered,  and  there 
is  nothing  to  qualify  the  delivery  but  the  keeping  the  deed  in 
the  hands  of  the  executing  party — nothing  to  shew  he  did 
not  intend  it  to  operate  immediately — that  it  is  a  valid  and 
effectual  deed,  and  that  delivery  to  the  parly  who  is  to  lake 
by  it,  or  to  any  person  for  his  use,  is  not  essential.  Garnons 
V.  Knight,  5  Barn.  &  Cress.  671 ;  12  Eng.  Com.  Law  Rep. 
356,  7;  Exton  v.  Scott,  6  Sim.  31;  9  Cond.  Eng.  Ch.  Rep. 
155. 

4.  Delivery  may  be  valid,  though  not  in  presefice  of  grantee 
or  obligee  ;  to  whom  it  may  be  made  for  him  ;  presumption 
of  acceptance. 

It  is  not  essential  to  the  valid  delivery  of  a  deed  that  the 
grantee  be  present,  and  that  it  be  made  to  or  accepted  by  him 
personally  at  the  time.  Hatch  4*c.  v.  Hatch  4*c.  9  Mass.  310. 
It  may  be  delivered  to  the  donee's  attorney,  or  to  a  stranger 
for  the  donee.  Tate  v.  Tate,  1  Dev.  &  Bat.  Eq.  22;  IredeU 
V.  Barbee,  10  Iredell  250;  Gashell  v.  King,  12  Iredell  216. 
Even  a  delivery  by  a  husband  to  his  wife  for  her  son  has  been 
sustained.     S.  C. 

A  deed  lodged  with  the  clerk  of  a  court  or  register,  for  the 
use  of  the  grantee,  is  clearly  a  good  delivery  if  the  grantee 
afterwards  assent.  Harrison  ifc,  v.  Trustees,  12  Mass.  461  ; 
Chapel  V.  Bull,  17  Id.  220;   Com.  v.  Seldeft,  5  Munf.  160. 

There  is,  however,  a  case  in  Massachusetts  of  a  sealed  in- 
strument, from  a  father  to  his  son,  which,  having  been  deliv- 
ered by  the  father  to  a  subscribing  witness  to  be  carried  to  the 
register  of  deeds,  was  recorded  as  a  deed  and  returned  to  the 
witness  before  the  death  of  the  son,  and  nevertheless  was  held 
inoperative  on  the  ground  that  there  had  not  been  a  sufficient 
delivery  before  that  event ;  the  father  then  took  the  deed  back 
and  cancelled  it.  Maynard  v.  Maynard,  10  Mass.  456. 
This  case  can  scarcely  be  regarded  as  consistent  with  other 
decisions  in  the  same  state.     Hedge  v.  Drew,  12  Pick.  141 ; 


CH.  2.]        DBLIVBRT  OF  SEALED  INSTRUMENT.  11 

Mills  V.  Gore,  20  Id.  28;  Poster  Sr  wife  v.  Mansfield,  3 
Metcalf  414,  15;  O' Kelly  (J-c.  v.  0'6:elly,  8  Id.  439;  Shaw 
w.  Hay  ward,  7  Cash.  170;  but  whether  or  no  it  be  consist- 
ent with  these  decisions,  it  does  not  accord  well  with  the 
doctrine  which  prevails  in  England  and  in  most  of  the  states 
of  the  Union. 

That  doctrine  is,  that  an  unconditional  delivery  by  the  gran- 
tor or  obligor  to  a  third  person,  for  the  use  or  benefit  of  the 
party  in  whose  favour  the  deed  is  made,  (the  grantor  or  obli- 
gor parting  with  all  control  over  the  deed,)  will  immediately 
enure  to  the  benefit  of  the  grantee  or  obligee,  and  cause  the 
deed  to  operate  in  his  favour,  though  there  may  not  appear  to 
be  any  acceptance  or  concurrence  by  the  grantee  or  obligee  in 
the  lifetime  of  the  grantor  or  obligor ;  the  law  presuming,  if 
nothing  appear  to  the  contrary,  that  a  man  will  accept  what 
is  for  his  benefit.     Shep.   Touch.   57 \  2  Roll.  Abr.  (K)  24, 
pi.  7;    Taw  v.  Bury,   Dyer   1676;  1  Anders.   4;  Alford  v. 
Lea,  2  Leon.  110;  Cro.  Eliz.   54;  Butler  v.  Baker,  3  Rep. 
266;  Ganions  v.  Knight,  5  Barn.  &  Cress.  671;   12  Eng. 
Cora.  Law.  Rep.  357  ;  Lloyd  v.  Bennett,  8  C.  &  P.  124;  34 
Eng.  Com.  Law  Rep.  322;    Grugeon  v.  Garrard,  4  You.  & 
Coll.  130  ;  Belden  v.  Carter,  4  Day  66 ;   Church  v.  Gilman, 
15  Wend.  661 ;  Brown  v.  Brown  (S^c.  I  Woodbury  &  M.  325. 
In  the  supreme  court  of  the  United  States  an  action  has 
been  sustained  against  the  surety  in  an  official  bond  who  died 
while  the  bond  was  in  course  of  transmission  from  Tallahas- 
see to  the  comptroller  of  the  United  States  at   Washington 
city,  and  consequently  before  its  acceptance  by  the  comptroller. 
The  report  of  this  case  does  not  shew  distinctly  that  the  en- 
closure containing  the  bond   was  delivered  in  the  lifetime  of 
the  surety,  by  his  authority,  to  the  postmaster  of  Tallahassee 
(an  agent  of  the  United  States)  to  have  the  bond  transmitted 
and  delivered  to  the  proper  department  of  the  government ; 
if  this  had  appeared,  we  may  infer  that  Mr.  Justice  Campbell 
would  not   have  dissented    from  the  judgment.     Broome  v. 
V.  States,  15  How.  143. 

In  the  case  of  a  bond  payable  to  the  state  for  the  benefit  of 
private  persons,  it  is  considered  in  North  Carolina  there  is  no 
presumption  of  acceptance  of  the  bond  by  the  sovereign  unless 
there  be  an  actual  delivery  in  the  case,  and  to  the  person  autho- 
rized by  the  legislature  to  take  it.  State  v.  Shirley,  1  Iredell 
597.  But  such  express  acceptance  by  an  agent  for  the  state 
need  not  be  shewn  when  the  bond  is  upon  its  face,  exclusively 
for  the  use  of  the  state.  To  such  a  bond,  the  rule  thai  from 
the  benefit  to  the  obligee,  acceptance  is  to  be  presumed  applies 
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with  as  much  reason  as  if  the  obligee  was  a  private  person. 
State  V.  fti^ram,  5  Iredell  441  ;  State  v.  McAlpin,  4  Id.  148. 
Iti  respect  to  grants  and  deeds  beneficial  to  a  corporatioD, 
their  assent  to  and  acceptance  of  the  same,  may  be  infened 
from  their  acts  as  well  as  in  the  case  of  individuals.  Bank 
of  U,  S.  V.  Dandridse,  12  Wheat.  72. 

5.  By  whom  delivery  may  be  made  ;  when  not  made  hy^  «r 
in  the  presence  o/,  the  obligor  or  grantor,  it  must  be  6y  hi» 
attorney  in  fact. 

An  instrument  under  seal  may  be  valid  as  the  deed  of  tw( 
partners  when  it  appears  that  one  of  them  in  the  presence  o 
the  other  and  by  his  authority  executed  the  instrument  fo 
them  both  ;  nor  is  it  a  valid  objection  that  there  was  but  om 
seal  and  he  did  not  put  the  seal  twice  upon  the  wax.  Bm 
V.  Dufistcrvillc  ^-c.  4  T.  R.  313. 

If  the  names  opposite   the  seals  be  written  at  the  reqiia 
and  in  the  presence  of  the  parties  by  a  third  person,  and  til 
instrument  thereupon  delivered  as  their  deed,  the  execution 
sufficient.     King  v.  Longncr.  I  Nev.  &  Man.  576 ;  4  Ban 

6  Adol.  647;  24  Eng.  Com.  Law  Rep.  131.  For  what 
thus  done  by  another  in  the  presence  of  the  grantor  or  ohlig< 
and  at  his  request  is  his  act.  Gardner  v.  Gardner,  5  Cni 
483. 

But  when  the  deed  is  executed  out  of  the  presence  of 
party,  by  a  person  as  his  agent  or  attorney,  the  rule  is,  th 
the  authority  to  execute  it  must  be  of  as  high  a  nature  as  tl 
deed.  Shaic,  C.  J.  in  S.  C  The  deed  not  taking  effect  will 
out  delivery,  if  the  delivery  be  not  by  the  party  himself  or 
his  preseucti,  it  is  to  be  by  some  attorney  legally  constitute 
by  deed  for  that  purpose.  Harrison  v.  Tiernans,  4  Ran 
177.     No  such  authority  was  shewn  in  Snyder  v.  May  ^ 

7  Harris  24(1 ;  the  deed  executed  in  the  name  of  a  firm  by  oi 
partner  was  held  to  be  the  obligation  of  him  alone  ;  not  at  i 
the  deed  of  his  copartner. 

6.  Whether  an  instrument  under  seal  which  at  the  time 
its  being  parted  with  by  a  party  is  so  imperfect  that  ifthi 
delivered  it  would  be  of  no  effect,  can  by  being  filled  up  an 
delivered  under  a  parol  authority,   become  a  valid  obtigi 
tion. 

In  a  case  before   the  supreme  court  of  Massachusetts, 
which  a  party  had  put  his  name  on  a  paper  in  blank  and  it  wi 
filled  up  and  a  seal  affixed,  the  court  considered  that  it  wi 
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necessary  that  the  agent  who  affixed  the  seal  should  have  au- 
thority therefor,  and  that  the  signature  in  blank  did  not  au- 
thorize anything  beyond  a  simple  contract.  Warring  v.  Wil- 
Uams,  8  Pick.  326. 

If  a  signature  in  blank  does  not  authorize  the  agent,  when 
out  of  the  presence  of  the  party,  to  affix  a  seal  for  him,  will 
a  blank  with  a  signature  and  seal  be  an  authority  to  the  agent 
when  out  of  such  presence  to  fill  up  the  paper  and  deliver  it 
as  a  deed  ? 

In  a  case  in  which  a  man  wanting  to  borrow  money  had 
executed  a  writing  under  seal  with  blanks  for  the  sum  and  the 
obligee's  name,  and  the  agent  sent  to  raise  money  on  it  had 
filled  those  blanks.  Lord  Mansfield  is  said  to  have  held  on  the 
plea  of  non  est  factum^  that  the  bond  was  valid.  Texira  v. 
Evafis,  cited  in  1  Anstr.  229. 

This  case  has  been  recognized  in  New  York.  Woolley  v. 
Constant^  4  Johns.  60;  Ex  parte  Decker,  6  Cow.  60;  Ex 
parte  Kencin,  8  Cow.  118.  The  supreme  court  of  that  state 
has  taken  a  distinction  between  an  authority  to  execute  a  deed, 
and  an  authority  to  make  alterations  in  or  additions  to,  a  deed, 
already  signed  and  sealed  by  a  grantor  or  obligor.  Where  se- 
curity was  to  be  given,  to  be  approved  by  one  Hclme,  and  a 
bond  was  delivered  by  the  obligors  to  an  ajent  with  verbal 
directions  to  submit  it  to  Mr.  Helm^,  and  if  he  thought  any 
alterations  or  additions  necessary,  to  make  them,  and  upon 
Helmets  suggestion,  the  agent  added  certain  words  before  deli- 
vering the  instrument,  the  supreme  court  of  New  York  was  of 
opinion  that  the  agent  had  competent  authority  for  that  pur- 
pose.    Knapp  V.  Maltby,  13  Wend.  589. 

In  South  Carolina,  parol  authority  to  fill  such  blanks  is 
deemed  sufficient.  A  vendor  signed  and  sealed  a  conveyance 
of  land,  and  left  it  with  his  agent  to  be  filled  up  whenever 
the  vendee  should  execute  a  bond  for  the  purchase  money; 
the  authority  to  the  agent  was  deemed  sufficient.  Duncan  v. 
Hodges^  4  McCord  239.  The  defendant  signed  and  sealed  a 
writing,  with  blanks  for  the  date  and  name  of  the  obligee, 
and  entrusted  it  to  an  agent  to  obtain  on  the  security  of  it,  a 
loan  of  $5000,  and  to  fill  the  blanks  and  deliver  the  bond. 
The  court  approving  the  case  of  Texira  v.  Evans,  held  that 
what  the  agent  did  pursuant  to  this  parol  authority,  was  done 
by  corapetent  authority ;  and  that  the  bond  thus  filled  up  and 
delivered  was  a  valid  bond.  Gouslin  v.  Commander  ^*c,  6 
Richardson  497.  The  opinion  in  this  case  assimilates  bonds 
to  simple  contracts ;  it  takes  the  ground  that  what  is  sufficient 
to  give  authority  to  fill  blanks  in  a  note,  must  also  be  sufficient 
to  authorize  the  filling  blanks  in  a  bond,  where  in  each  case 


14  DELIYERT    OF    SEALED    INSTRUMENT.  [tIT.   1, 

ihe  instrument  is  used  in  procuring  a  loan,  and  is  to  be  deliv- 
ered to  the  lender  as  a  security  for  the  sum  advanced;  that 
when  the  question  is  about  the  sufficiency  of  verbal  directions 
to  deliver,  the  same  evidence  must  suffice,  whether  the  subject 
of  delivery  be  a  bond,  or  a  note,  or  a  chattel. 

This  is  different  from  the  view  in  England  since  Lord  Mans- 
field's time,  as  well  as  before.  *'  A  man,"  says  Lord  Ellen" 
borough,  ••  may  render  himself  liable  as  a  party  to  a  bill  of 
exchange  or  promissory  note,  by  signing  his  name  on  a  blank 
stamp;  but  there  are  certain  solemnities  indispensable  to  the 
validity  of  deeds.''  Powell  v.  Duff,  3  Camp.  182.  This  v/as 
an  action  on  a  bail  bond ;  and  it  appearing  that  the  defendant 
executed  the  bond  when  only  the  penal  part  had  been  filled 
up,  and  that  the  condition  was  filled  up  after  he  had  left  the 
office,  the  plaintiff  was  nonsuited  on  the  plea  of  non  est  fac- 
tum. 

There  are  other  authorities  that  an  instrument  with  a  blank 
in  it  which  prevents  it  from  having  any  operation  when  it  is 
sealed  and  delivered,  cannot  become  a  valid  deed  by  being  af- 
terwards filled  up.  Com.  Dig.,  Fan  A.  I,  A.  3,  and  Obliga. 
B.  C. ;  Ball.  N.  P.  267;  Weeks  v.  Maillerdet,  14  East  568. 
The  case  of  Texira  v.  Evans  is  questioned  by  Mr.  Preston 
in  his  edition  of  Shep.  Touch.  68,  *-as  it  assumes  there  could 
be  an  attorney  without  deed ;''  and  the  court  of  exchequer 
thinks  it  is  justly  so  questioned;  and  that  the  case  cannot  be 
considered  to  be  law.  Hibblewhile  v.  McMowrie,  6  M.  ic  W. 
215:   13  Id.  345. 

We  are  told  by  Parke,  B.,  there  is  no  case  that  shews  that 
an  instrument  which  when  executed  is  incapable  of  having 
any  operation,  and  is  no  deed,  can  afterwards  become  a  deed 
by  being  completed  and  delivered  by  a  stranger  in  the  absence 
of  the  party  who  executed  it.  and  unauthorized  by  instrument 
under  seal.     S.  C,  6  M.  &  W.  216. 

Such  is  now  the  English  doctrine.  It  formerly  prevailed 
in  South  Carolina.  Boyd  v.  Boyd,  2  Notl  &  McCord  125. 
There  a  paper  which,  instead  of  being  an  attachment  bond, 
such  as  the  statute  required,  was  all  blank  except  the  signa- 
tures, was  held  not  to  be  a  valid  bond;  the  court  distinctly 
recognizing  the  law  as  laid  down  in  Com.  Dig.,  Obliga.  B.  3, 
referring  to  Perkins,  <5>  188,  that  '•  if  a  blank  be  signed  and 
sealed,  and  afterwards  written,  it  is  no  deed.'' — ''  So,  indeed," 
said  the  court,  '-are  all  the  cases.'*  In  its  opinion  the  bond 
must  he  perfected  before  the  attachment  can  issue ;''  "  the 
magistrate  is  the  agent  of  the  defendant  to  accept  tlie  delivery 
of  the  bond."     Perminter  v.  McDaniel  4*c.  1  Hill  267. 
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So  ill  New  York,  before  the  decisions  in  that  state,  referred 
to  on  p.  13,  it  was  said  by  Kent,  C.  J.,  the  affixing  of  the 
hand  and  seal  to  a  piece  of  blank  paper  never  can  be  consi- 
dered an  assignnrient  by  deed  or  note  in  writing  within  the 
requisition  of  the  statute  of  frauds;  and  to  allow  the  subse- 
quent filling  up  of  the  deed  by  a  third  person  to  have  relation 
back  to  the  time  of  the  sealing  and  delivery  of  the  blank  pa- 
per, in  consequence  of  some  parol  agreement  of  the  parties, 
is  to  open  a  door  to  fraud  and  perjury,  and  to  defeat  the  wise 
and  s»alutary  provisions  of  the  statute.  Jackson  v.  Titus,  2 
Johns.  432. 

The  decision  in  Texira  v.  Evans  was  viewed  with  some 
favour  in  Pennsylvania  in  Wiley  Sfc.  v.  Moore  S/'c.  17  S.  &  R. 
438;  but  since  that  time — in  Wallace  v.  Harmstad^  3  Harris 
467,  8 — the  supreme  court  of  that  state  has  acknowledged  the 
powerful  doubt  of  the  validity  of  that  decision,  expressed  by 
Mr.  Preston,  the  learned  editor  of  Sheppard's  Touchstone,  at 
page  179. 

Where  the  whole  of  the  instrument  is  written,  with  the  ex- 
ception that  a  blank  is  left  for  the   name  of  the  surety,  and 
afier  the  bond  is  executed   by   the  surety  the   blank  is  filled 
wall  his  name,  this  will  not  avoid  the  bond  as  to  him.     Smith 
V.  Crooker  4*c.  5  Mass.  538.     This  alteration  or  addition  is 
deemed  immaterial.     2  Brock.  71.     There  may  be  other  cases 
where,  in  a  bond  a  blank  being  left  for  the  insertion  of  part 
of  a  name,  perhaps  the  whole  name,  of  a  particular  person, 
the  filling   such    blank  will   not  avoid   the   bond  as  to  him. 
Gaselee,  J.   in   Hudson  v.  Revett,   5   Bingh.  368 ;    15   Eng. 
Com.  Law  Rep.  473 ;  Parke,  B.  in  Eagleton  v.  Gutteridge, 
11  M.  &  VV.  468;  and  a  blank  left  for  the  time  of  payment 
may  perhaps   be   filled  up  on  the  same  principle.      Ogle  v. 
Oraham,  2  Pen.  &  Watts  132. 

There  is  not  much  difficulty  in  any  such  case,  when  the 
blank  is  such  that,  though  it  were  not  filled  up  at  all,  the  in- 
strument is  complete  so  far  as  to  admit  of  an  action  thereon 
for  a  breach  of  it.  But  there  is  more  difficulty  when  there  is 
io  blank  so  material  a  part  that  the  parties  executing  the  in- 
strument are,  at  the  time  of  its  execution,  no  more  bound  by 
'tihan  if  it  were  all  blank  ;  as  if  there  be  no  obligee  or  sum 
of  money  mentioned  in  it.  Then  the  question  is,  whether 
they  can,  by  parol,  authorize  a  person  to  fill  up  and  deliver 
the  bond,  so  as  to  create  an  obligation  which  did  not  exist 
^heii  it  was  delivered  by  them.  Siahl  v.  Berger  Sfc.  10  S. 
&  R.  170 ;  HaU  v.  Russ,  1  Greenleaf  337. 

Judge  Parsons  having  laid  down  that  ^*  the  party  executing 
the  bond,  knowing  that  there  are  blanks  in  it  to  be  filled  up 
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by  inserting  particular  names  or  things,  must  be  considered  as 
agreeing  that  the  blanks  may  be  thus  filled  after  he  has  exe- 
cuted the  bond."  (5  Mass.  539),  it  was  said  by  C.  J.  Mar^ 
shall  of  this  position — which  makes  no  distinction  between  an 
express  and  an  implied  assent — that  he  was  "not  sure  that 
it  is  sustained  by  law.  He  who  adds  to  the  obligation  of  an- 
other mustu"  says  the  Chief  Justice,  "do  so  by  the  authority 
of  that  other ;  and  I  know  of  no  case  in  which,  as  respects  a 
deed,  such  authority  is  implied  in  a  court  of  law,  certainly  of 
none  when  not  even  the  person  is  designated  by  whom  the 
authority  is  to  be  executed. '*     2  Brock.  71,  2. 

There  was,  however,  a  material  difference  between  the  case 
before  Judge  Parsons  and  that  before  C.  J.  Marshall ;  in  the 
former  the  blank  was  to  be  filled  up  only  in  one  manner:  in 
the  latter  a  blank  was  to  be  filled  up  with  a  sum  of  money, 
which  sum  liad  not  been  precisely  fixed  when  the  obligors 
executed  the  instrument.  The  defendants  in  the  latter  case 
having  executed  a  printed  paper,  (containing  the  formal  parts 
of  the  bond)  with  the  knowledge  that  it  was  to  be  received  as 
an  official  bond,  and  with  an  intention  to  bind  themselves  as 
the  oflScers'  sureties,  the  question  was  whether  their  sealing 
and  delivering  the  paper  authorized  any  person  to  insert  the 
penalty  and  other  written  parts  in  the  bond,  and  make  the 
writing  their  deed  in  the  form  in  which  it  was  sued  upon? 
On  this  question,  the  decision  of  C.  J.  Marshall  was  in  favour 
of  the  defendants;  and  no  appeal  was  taken  from  that  deci- 
sion.     U.  S,  V.  Nelson  ^*c.  2  Brock.  64. 

The  supreme  court  of  North  Carolina  has  repeatedly  over- 
ruled Texira  v.  Evans ;  it  acts  on  what  is  learned  from  Co. 
Lit.  52a  and  the  Touchstone  57,  that  he  who  executes  a  deed 
as  agent  for  another,  whether  it  be  for  money  or  for  other  pro- 
perty must  have  an  authority  under  seal.  McKee  v.  HickSy 
2  Dev.  379.  An  instrument  signed  and  sealed  by  the  defend- 
ant in  blank,  and  delivered  to  an  agent  with'directions  to  pur- 
chase a  vessel  for  the  defendant,  and  fill  up  the  instrument 
with  the  price  to  be  agreed  on,  and  deliver  it,  was  held  not  a 
good  bond,  though  the  defendant  declared  his  approbation 
afterwards  of  what  had  been  done.  Davenport  v.  Sleight^ 
2  Dev.  &  Bat.  381  ;  9  Iredell  229.  The  court  considers  the 
insertion  of  the  sum  in  the  blank  space,  though  intended  to 
consummate  the  deed,  as  done  without  legal  authority,  and 
therefore  that  the  instrument  is  void  as  a  bond.  Graham  v. 
Holt,  3  Iredell  300.  In  a  recent  case  it  has  distinctly  recog- 
nized the  rule  as  laid  down  in  the  Touchstone,  that  '*  where 
one  person  delivers  an  instrument  as  the  act  of  another  person 
who  is  present,  no  deed  conferring  an  authority  is  requisite: 
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but  a  person  cannot,  unless  authorized  by  deed,  execute  an  in- 
strument as  the  act  of  a  person  who  is  absent;  and  every  let- 
ter of  attorney  must  be  by  deed."  Shep.  Touch.  57.  The 
{Jain  meaning  of  the  passage,  says  Rvffin,  C.  J.,  is  that  what 
a  person  does  in  the  presence  of  another,  in  his  name  and  by 
his  direction,  is  the  act  of  the  latter,  as  if  done  exclusively  in 
bis  own  person ;  but  that  what  is  done  out  of  his  presence, 
though  by  his  direction  and  in  his  name,  cannot  in  law  be  con- 
sidered an  act  in  prapHa  persona,  but  one  done  by  authority  ; 
and  that  when  the  authority  is  to  execute  a  deed  by  signing, 
sealing  and  delivering  it  for  the  party,  and  especially  the  de- 
livering it,  it  cannot  be  oral  but  must  be  by  deed.  Kime  v. 
Brooks,  9  Iredell  220. 

Not  only  in  England,  and  by  C.  J.  Marshall,  and  in  North 
Carolina,  but  in  other  states  is  the  ancient  law  adhered  to,  that 
a  valid  deed  cannot  be  made  by  writing  it  over  a  signature 
and  seal  made  upon  a  blank  or  an  empty  sheet  of  paper.  It  is 
adhered  to  in  Ohio,  Ayres  v.  Harness,  1  Hammond  368  ; 
Tennessee,  Gilbert  v.  Anthony,  1  Yerger  69;  and  Mary- 
land, Byers  v.  McClenachan,  6  Gill  &  J.  253,  4.  The  de- 
cisions in  Virginia  are  on  the  same  principle.  Asbury  v.  Cal- 
loway, Sfc.  1  Wash.  72;  Harrison  v.  Tiernans,  4  Rand.  177; 
Rhea  v.  Gibson's  ex'or,  10  Grat.  215. 

The  weight  of  authority  leads  to  the  conclusion  that  at 
common  law  it  is  necessary  to  the  validity  of  a  contract  by 
an  instrument  under  seal,  that  it  should  be  written  and  deli- 
vered ;  that  unless  these  two  circumstances  concur  there  is 
no  deed  binding  the  party  whose  seal  is  affixed  to  the  paper; 
that  when  they  concur  he  is  bound  according  to  the  writing 
of  which  delivery  is  made  by  him,  or  in  his  presence,  or  by 
an  attorney  legally  constituted  by  deed  for  the  purpose;  and 
that  he  is  bound  no  farther.  Co.  Lit.  356 ;  Perkins,  <^  1 18 ; 
Shep.  Touch.  54 :  Harrison  v.  Tiernans,  4  Rand.  177;  Steig- 
Htz  ^c.  V.  Eg^nton  S^c,  1  Holt.  N.  P.  141 ;  3  Eng.  Com. 
Law  Rep.  54;    Van  Arminge  v.  Morton,  4  Whart.  387. 

When  there  are  several  parties  to  a  deed,  it  may  be  consi- 
dered as  one  entire  transaction,  operating  as  to  the  different 
parties  to  it  from  the  time  of  the  execution  by  each,  but  not 
perfect  till  the  execution  by  all  the  conveying  parties.  If  in 
the  progress  of  such  a  transaction,  there  be  an  alteration  by 
interlineations  or  filling  up  of  blanks,  subsequently  to  its  exe- 
cution by  one  party,  the  deed  may  still  be  valid,  so  as  to  con- 
vey property  from  a  party  who  executed  it  afterwards ;  and 
the  sdteration  will  still  leave  the  deed  valid  as  to  the  parties 
previously  executing  it,  provided < such  alteration  has  not  af- 
fected the  situation  in  which  they  stood.     Doe  v.  Bingham, 

Vol-,  u.— 2 
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4  Barn.  &  Aid.  672;  6  Eng.  Com.  Law  Rep.  560;  Hall  v. 
Chandless,  4  Bing.  123;   13  Eng.  Com.  Law  Rep.  369. 

7.  Instrument  fully  written,  and  sealed,  may  be  delivered  as 
an  escrow  to  a  stranger. 

When  the  instrument  has  been  not  only  sealed,  but  fully 
written  before  its  delivery  by  the  party,  the  rule  in  respect  to 
its  delivery  as  an  escrow  to  a  stranger,  is  universally  conceded. 
Cabell,  J.,  in  Hicks  t^c.  v.  Goode,  12  Leigh  490 ;  Pawling 
4*c.  V.  U,  States,  4  Cranch  219;  Murray  v.  Earl  of  Stair ^ 

2  Barn.  &  Cress.  82 ;  9  Eng.  Com.  Law  Rep.  35.  Thus,  if 
the  grantor  make  a  writing,  and  seal  it  and  deliver  it  to  a  third 
person  as  his  writing  or  escrow,  to  be  by  him  delivered  to  the 
grantee,  upon  some  future  event,  as  his  the  grantor's  deed,  and 
it  be  delivered  to  the  grantee  accordingly,  it  is  not  the  gran"> 
tor's  deed  until  the  second  delivery.  And  if  the  grantee  ob- 
tain the  possession  of  it  before  the  event  happen,  yet  it  is  not 
the  grantor's  deed,  and  he  may  avoid  it  by  pleading  non  est 
factum.  Perkins  137,  138,  142;  Wheelwright  ^c.  v.  Wheel- 
wright, 2  Mass.  452;  Bodwell  v.  Webster,  13  Pick.  414,  15. 

Where  it  was  alleged  by  one  that  he  agreed  to  join  the 
principal  obligor  as  his  surety  in  a  bond,  and  executed  and  de- 
livered the  same  as  an  escrow,  upon  condition  that  a  second 
person  should  also  join  in  and  execute  the  bond  as  co-surety; 
and  that  person  alleged  that  he  agreed  to  join  as  surety  in  the 
bond  and  execute  and  deliver  the  same  as  an  escrow,  upon 
condition  that  a  particular  individual  should  join  in  and  exe- 
cute the  bond  as  co-surety,  and  that  individual  never  executed 
the  bond ;  the  court  of  apjjeals  of  Virginia  held  that  if  these 
allegations  were  proved,  neither  of  the  parties  making  them 
was  liable  on  the  bond.     King  v.  Smith  Sfc.  2  Leigh  157. 

Generally,  a  deed  deliverM  as  an  escrow,  to  be  delivered 
over  as  the  deed  of  the  party  making  it,  on  a  future  event, 
takes  its  effect  from  the  second  delivery,  and  will  be  consi- 
dered as  the  deed  of  the  party  from  that  time.    Perk.  143,  144  ; 

3  Co.  356,  36a ;  Wheelwright  ffc.  v.  Wheelwright,  2  Mass. 
453.  Yet  there  are  excepted  cases  in  which  it  lakes  its  effect 
and  is  considered  the  deed  of  the  maker  from  the  first  deli- 
very.  The  exception  is  founded  on  necessity,  ut  res  valeat. 
Thus,  according  to  Perk.  139,  140,  if  a  feme  sole  seal  a  wri- 
ting, and  deliver  it  as  an  escrow,  to  be  delivered  over  on  con- 
dition, and  she  afterwards  marry,  and  the  writing  be  then  de- 
livered over  on  performance  of  the  condition,  it  shall  be  her 
deed  from  the  first  delivery ;  otherwise  her  marriage  would 
defeat  it.     lu  Brooks'  Reading,  on  the  statute  of  limitationSi 
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p.  150,  there  is  another  exception.  A.  delivers  a  deed,  as  an 
escrow,  to  J.  S.,  to  deliver  over  on  condition  performed,  be- 
fore which  A.  becomes  non  compos  mentis ;  the  condition  is 
then  performed,  and  the  deed  delivered  over;  it  is  good,  for  it 
shall  be  A.'s  deed  from  the  first  delivery.  Another  exception 
is  in  3  Co.  356,  36a.  Lessor  makes  a  lease  by  deed,  and  de- 
livers it  as  an  escrow,  to  be  delivered  over  on  condition  per- 
formed, before  which  lessor  dies,  and  after  it  is  delivered  over 
on  condition  performed  ;  the  lease  shall  be  the  deed  of  the 
lessor  from  the  first  delivery.  There  is  also  a  strong  excepn 
lion  in  5  Co.  85.  if  a  man  deliver  a  bond  as  an  escrow,  to 
be  delivered  on  condition  performed,  before  which  the  obligor 
or  obligee  dies,  and  the  condition  is  after  performed :  here 
there  could  be  no  second  delivery,  yet  it  is  the  deed  of  the 
obligor  from  the  first  delivery,  although  it  was  only  inchoate : 
but  it  shall  be  deemed  consummate  by  the  performance  of  the 
condition.  Parsons,  C.  J.,  in  Wheelwright  ^c.  v.  Wheel- 
wrightj  2  Mass.  454.  Therefore,  with  respect  to  the  deeds  in 
this  case,  it  was  held  that  if  they  were  delivered  to  a  person 
as  escrows,  and  by  him  delivered  over  on  the  death  of  the 
grantor,  they  must  take  their  efiect  and  be  considered  as  the 
deeds  of  the  grantor  from  the  first  delivery,  he  being  dead  at 
the  second  delivery  ;  and  the  cases  in  3  Co.  36a,  and  5  Co.  85, 
were  deemed  in  point.  The  same  rule  is  recognized  in  Hatch 
^.  v.  Hatch  4*c.  9  Mass.  310,  and  Bodwell  v.  Webster,  13 
Pick.  414. 

8.  Whether  there  may  not  he  a  conditional  delivery  of  a  bond 
to  the  obligee. 

In  a  case  before  the  supreme  court  of  the  United  States  it 
was  admitted  by  the  counsel  that  a  bond  cannot  be  delivered 
to  the  obligee  as  an  escrow;  and  upon  its  being  contended 
that  where  there  are  several  obligees  constituting  a  copartner- 
ship it  may  be  delivered  as  an  escrow  to  one  of  the  firm,  this 
was  overruled  ;  thecourtbeingof  opinion  that  a  delivery  to  one 
is  a  delivery  to  all.     Moss  v.  Riddle,  5  Cranch  357. 

In  this  case  the  counsel  for  the  parties  who  had  sealed  the 
instrument  admitted  the  doctrine  against  them  to  be  more 
stringent  than  appears  to  be  established  by  the  weight  of  au- 
thority. 

True  it  is,  that  in  Com.  Dig.  Tit.  Fait  A  3,  we  find  this 
said  :  '<  so  if  it  be  once  delivered  as  his  deed,  it  is  sufficient 
though  he  afterwards  by  words  explains  his  intent  otherwise ; 
as  if  an  obligation  be  made  to  A  and  delivered  to  A  himself 
as  an  escrow,  to  be  his  deed  upon  performance  of  a  condition, 
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this  is  an  absolute  delivery,  and  the  subsequent  words  are  void 
and  repugnant/'  And  in  support  of  this  position,  authorities 
are  referred  to.  "  But  these,"  Best,  C.  J.  observes,  "  are  at  least 
conflicting."  Hudson  v.  Revett,  5  Bingh.  368 ;  15  Eng.  Com. 
Law  Rep.  472.  Though  a  deed  is  delivered  to  a  party,  there 
are  cases  to  shew  that  it  may  not  be  a  perfect  and  complete 
deed.  S.  C.  Indeed  the  next  division  of  Comyn  (Fait  A  4) 
shews  that  his  position  about  delivery  to  the  obligee  himself 
as  an  escrow  is  merely  a  technical  subtlety ;  for  while  stating 
that  a  delivery  cannot  be  to  the  obligee  as  an  escrow,  he  yet 
lays  down  that  if  it  be  delivered  to  the  party  as  his  deed  upon 
performance  of  a  condition,  it  is  not  his  deed  till  the  condition 
is  performed,  though  the  party  happen  to  have  it  before.  The 
English  courts  have  approved  this  position  of  Comyn.  S.  C. ; 
and  they  have  disapproved  the  passage  (Fait  A  3)  wherein  it 
is  said,  <<  if  it  be  delivered  as  his  deed  to  a  stranger,  to  be  de- 
livered to  the  party  upon  performance  of  condition,  it  shall  be 
his  deed  presently,  and  if  the  party  obtains  it,  he  may  sue  be- 
fore the  condition  performed." 

The  authority  quoted  for  this  is  Degory  and  Roe^s  case,  1 
Loon.  152.  There  it  is  so  slated  by  some  of  the  judges.  But 
the  matter  does  not  appear  in  Leonard  to  have  been  finally 
decided  ;  and  upon  looking  to  the  report  of  the  same  case  in 
Moore  360,  it  appears  that  the  case  was  ultimately  decided  the 
other  way.  Therefore  it  was  deemed  an  authority  in  John* 
son  ^*c,  V.  Baker,  4  Barn.  &  Aid.  440 ;  6  Eng.  Com.  Law 
Rep.  479.  The  defence  in  this  case  being  that  the  deed  was 
delivered  as  an  escrow  and  on  condition  that  certain  specified 
creditors  of  the  defendant  should  sign  it,  it  appeared  that  at 
the  meeting  at  which  the  deed  was  executed  by  the  defendant 
there  was  a  conversation  respecting  the  difficulty  which  might 
arise  in  case  all  the  defendant's  creditors  did  not  execute  the 
deed.  The  plaintiffs  were  not  present  at  this  conversation ; 
but  it  was  then  stated  that  the  deed  should  be  void  unless  all 
the  creditors  executed  it ;  the  defendant  subsequently  but  al 
the  same  interview  executed  the  deed  in  the  ordinary  way, 
and  without  saying  any  thing  at  the  time  of  the  execution ; 
and  the  deed  was  then  delivered  to  one  of  the  creditors 
who  was  to  get  it  executed  by  others.  The  court  of  king's 
bench  regarding  the  conversation  which  took  place  imme- 
diately previous  to  the  execution  of  this  deed  as  part  of  the 
whole  transaction,  considered  the  subsequent  delivery  of  the 
deed  by  the  defendant  as  not  absolute  on  his  part  but  condi- 
tional ;  and  the  condition  not  having  been  complied  with,  the 
plaintiff  was  nonsuited. 
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I  take  it,  says  Parke,  B.  to  be  now  settled,  though  the  law 
was  otherwise  in  ancient  times,  as  appears  by  Sheppard's 
Touchstone,  that  in  order  to  constitute  the  delivery  of  a  wri- 
ting as  an  escrow,  it  is  not  necessary  it  should  be  done  by 
express  words  but  you  are  to  look  at  all  the  facts  attending 
the  execution — to  all  that  took  place  at  the  time  and  to  the 
result  of  the  transaction ;  and  therefore,  though  it  is  in  form 
an  absolute  delivery,  if  it  can  reasonably  be  inferred  that  it 
was  delivered  not  to  take  effect  as  a  deed  till  a  certain  coudi- 
tion  was  performed,  it  will  nevertheless  operate  as  an  escrow. 
Bawker  v.  Burdekin,  11  M.  &  W.  146. 

In  the  United  States  decisions  have  been  made  on  this 
principle. 

The  state  of  North  Carolina  guarantied  bonds  of  the  Raleigh 
and  Gaston  railroad  company,  to  the  amount  of  $  500,000,  and 
authorized  the  stockholders  of  the  company  to  give  bonds  to 
the  amount  of  their  stock,  and  individuals  who  might  be  dis- 
posed to  assist  them,  their  bonds  to  any  amount  they  pleased 
for  the  purpose  of  further  indemnity  of  the  state,  over  and 
above  the  property  of  the  company  already  conveyed  for  that 
purpose,  ''  provided  such  bond  or  bonds  shall  in  the  whole 
amount  to  the  said  sum  of  $  500.000."  The  construction  of 
this  act  was,  that  the  state  did  not  intend  to  receive  the  bonds' 
of  the  stockholders  or  of  individuals  unless  altogether  they 
should  amount  to  the  sum  guarantied  by  her ;  and  on  the 
other  hand  that  the  several  obligors  did  not  intend  that  their 
several  bonds  should  be  obligatory  upon  them  but  upon  the 
same  condition.  And  though  the  bond  of  an  individual  was 
delivered  to  the  treasurer,  who  was  the  agent  of  the  state  to 
receive  it.  yet  that  delivery  was  regarded  as  conditional;  and 
it  was  held  that  to  enable  the  state  to  recover  on  the  bond,  it 
must  appear  that  before  bringing  the  action  there  were  bonds 
amounting  in  the  whole  to  ^  500,000.  Bennehan  v.  Wehh 
4^.  6  Iredell  67. 

In  a  case  in  New  York  in  which  lands  of  an  individual 
were  divided  into  23  shares,  of  $  5000  each,  and  sold  at  that 
price  to  such  persons  as  should  subscribe  for  said  shares,  Wal-^ 
worth,  C.  held,  in  an  action  against  a  subscriber  upon  his  cov- 
enant in  the  agreement,  that  even  if  the  parties  contemplated 
that  the  execution  and  delivery  of  the  instrument  should  not 
be  complete  until  the  whole  number  of  shares  was  subscribed, 
they  might  subsequently  consent  to  an  absolute  delivery  upon 
the  subscription  of  19  shares  only,  so  as  to  make  it  a  binding 
agreement  as  to  these  19  shares.  Sandford  v.  Halsey,  2 
Denio  253. 
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Sometimes  a  bond  appears  on  its  face  to  have  been  prepared 
for  more  obligors  than  have  executed  it.  Keyzer  v.  Keen^  5 
Harris  327.  It  was  in  respect  to  a  case  of  this  sort  that  the 
court  of  appeals  of  Virginia  had  to  consider  the  old  rule, 
where  a  deed  is  sealed  and  delivered  to  the  party  himself  to 
whom  it  is  made  as  an  escrow,  but  to  become  the  deed  of  him 
who  sealed  it,  on  certain  conditions,  that  in  such  case  let  the 
form  of  the  words  be  what  it  may  the  delivery  is  absolute, 
and  the  deed  shall  take  effect  presently  as  his  deed,  and  the 
party  is  not  bound  to  perform  the  conditions.  Co.  Lit.  36a; 
Shep.  Touch.  5S,  9 ;  Williams  v.  Green,  Cro.  Eliz.  884 
Adverting  to  the  distinction  between  a  deed  delivered  as  an 
escrow  to  the  party  to  the  deed  and  one  that  is  delivered  to  a 
stranger,  Cabell,  J.  declared  the  reasoning  on  which  it  is 
founded  to  be  not  only  very  technical  but  unsatisfactory  to 
his  mind,  and  said  he  was  not  dis[X)sed  to  carry  the  doctrine 
farther  than  it  had  already  been  carried,  and  he  had  observed 
no  case  in  which  it  had  been  applied  to  a  deed  not  on  its  face 
perfect  and  complete,  according  to  the  intention  of  the  parties 
as  gathered  from  the  instrument  itself.  Hicks  i^v.  v.  Goodej 
12  Leigh  491.  In  this  case  the  instrument  commenced, 
*'  We,  John  C.  Goode  and  Benjamin  B,  Jones,  are  held  and 
firmly  bound,  i&c.,*'  and  concluded,  **  witness  our  hands  and 
seals,  ^Scc.*-  It  had  the  signature  of  Goode  with  a  seal,  and 
under  that  seal  another,  but  no  signature  besides  Goode^s,  and 
it  was  attested  by  /.  C.  Rice  as  to  J.  C  Goode,  The  fact 
that  the  delivery  by  Goode  was  on  condition  of  the  instru- 
ment being  executed  by  Jones,  being  not  contrary  to  but  con- 
sistent with  the  face  of  the  instrument,  and  this  fact  being 
admitted  and  sworn  to  by  that  one  o(  the  obligees  to  whom 
the  delivery  was  made,  who  though  one  of  the  ptaintilfs  be- 
came a  voluntary  witness  for  the  defendant, — a  verdict  was 
found  and  judgment  given  for  the  defendant. 

In  a  case  in  Massachusetts  it  appeared  that  indentures  were 
prepared  and  executed  at  Lexington  by  the  parties  then  pre- 
sent, with  an  understanding  that  one  part  should  be  taken  to 
Watertown  to  be  executed  by  two  persons,  composing  a  firm 
there,  and  then  exchanged  :  the  port  thus  executed  to  be  taken 
by  the  plaiutids  instead  of  the  one  which  they  retained.  The 
part  so  taken  was  executed  by  one  of  the  firm  in  the  name  of 
the  firm :  but  the  parts  were  never  exchanged.  The  supcemt 
court  of  Siassachusetts  was  of  opinion  that  there  was  no  suffi- 
cient delivery  of  the  instrument  to  make  it  the  deed  of  the 
deteodants^  For  the  part  held  by  the  plain tiiis  bore  the  naoies 
of  two  persons  as  obligors  who  had  not  executed  it,  shewing 
U  to  be  impedSKt  and  incomplete  on  the  face  of  it  until  some- 
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thing  farther  should  be  done ;  and  going  from  the  face  of  the 
paper  to  the  evidence  aliunde^  it  was  shewn  that  it  was  not  in- 
tended to  be  the  deed  of  the  defendants  till  executed  hy  the 
other  parties  named  and  the  counterpart  delivered  in  exchange. 
Chandler  4*c.  v.  Temple  8^c.  4  Cush.  287. 


CHAPTER  III. 


WHAT    IS    DEEMED    PART    OF    THE    INSTRUMENT,*     HOW    IT    IS    AF- 
FECTED   BT    AN    ALTERATION    OR    ADDITION. 

1.  Effect  of  an  endorsement  on  the  instrument. 

As  when  a  bond  is  given  there  is  often  annexed  to  it  a  con- 
dition that  if  before  such  a  day  the  obligor  pay  a  specified 
sum,  then  the  bond  shall  be  void,  so  there  may  be  an  endorse- 
ment on  a  bond,  or  other  sealed  instrument,  modifying  the 
condition  of  the  bond,  or  a  covenant  in  the  deed.  The  en- 
dorsement made  on  the  instrument  before  or  at  the  time  of 
its  sealing  and  delivery,  is  considered  as  explanatory  of  the 
intention  of  the  parties  respecting  the  operation  of  the  condi- 
tion or  covenant.  Broke' y.  Smith,  Moor  679;  1  Bac.  Abr. 
Condition,  C,  p.  634;  Burgh  v.  Preston,  8  T.  R.  483;  Gor- 
don V.  Frazier  (fc,  2  Wash.  130 ;  Stone  v.  Hansbrough,  5 
Leigh  422;  Smith's  ex' or  v.  Spiller,  10  Grat.  318;  Lyburn 
V.  Warrington,  1  Starkie  162 ;  2  Eng.  Com.  Law  Rep.  338. 
And  in  an  action  on  the  instrument,  a  breach  may  be  assigned 
on  the  endorsement.     S.  C,  1  Starkie  162. 

In  the  case  of  an  arbitration  bond  with  a  condition  limiting 
the  time  for  the  arbitrator  to  make  his  award,  the  time  may 
afterwards  be  enlarged  by  consent,  so  as  to  sustain  an  award 
made  within  the  enlarged  time.  In  an  early  case  in  Virginia 
(1791),  where  the  reference  was  of  a  suit  in  equity,  and  the 
enlargement  was  by  an  endorsement  signed  by  the  parties,  a 
court  of  equity  considered  this  endorsement  as  incorporated 
with  and  forming  part  of  the  condition,  so  as  to  constitute 
one  entire  agreement ;  and  though  there  was  a  period  of  more 
than  a  year  between  the  date  of  the  bond  and  the  date  of  the 
endorsement,  the  court  let  the  endorsement  be  taken  by  rela- 
tion to  the  date  of  the  bond,  so  as  to  bring  it  within  the  ori- 
ginal rule.     Shermer  v.  Beale,  1  Wash.  11. 
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There  has  been  more  difficulty  at  law.  Brown  y.  Gooir 
fnan,  3  T.  R.  592,  twte:  Jenkins  r.  Law,  8  T.  R.  87.  With 
respect  to  the  last  of  these  cases,  the  conrt  of  king's  bench 
came  to  the  conclusion  that  it  could  not  be  supported.  In  its 
opinion  the  agreement  to  enlarge  the  time  for  making  the 
a\rard  is  to  be  understood  as.  by  reference,  virtually  incorpora- 
ting in  itself  all  the  antecedent  agreements  between  the  par- 
ties relative  to  that  subject,  as  if  the  same  had  been  formally 
set  fv^rth  and  repeated  therein,  and  of  course  incorporating 
amongst  the  rest  an  agreement  contained  in  the  condition  of 
the  bond,  that  the  submisesion  to  arbitration  should  be  made  a 
rule  of  court :  and  thai  with  reference  to  the  enlarged  time, 
instead  of  the  time  originally  specified  in  the  condition  of  the 
bond.  Erans  v.  Thompfon,  5  Eatsi  1S9.  In  this  case  the 
proceeding  was  under  the  9  and  10  W.  3.  c.  Jo :  an  attach- 
ment was  awarded  for  contemning  the  rule  of  court. 

There  was  still  a  question  in  respect  to  an  action  at  law  on 
the  bond.  Then?  had  been  a  decision  against  such  action 
where  it  did  not  appear  that  the  consent  to  extend  the  time 
was  by  dee  J.  Brnrn  v.  Ga^MlnuMn.  And  that  decision  was 
followed  in  New  York,  though  \i  appeared  that  the  parties  by 
an  agreement  nnJer  their  hands  a:id  steals,  endorsed  on  the 
bond,  had  enlarged  the  time,  and  the  award  was  made  withia 
such  en'argeJ  time.     Fre^Tutn  v.  A^iams.  9  Johns.  115. 

The  a'jxhor:i:es  establ'sh:::g  most  clearly  that  deeds  or  de- 
feasai^ces  nay  be  aliened  by  s.:h»tqnent  instruments  of  the 
like  or  as  h:gh  a  nature.  Co.  L-t.  •^STti:  Shep.  Toocb.  398; 
Com.  n:g..  t:i.  IVfeasance.  R  :  Moo:>?  v^3 :  UtJ^es  v.  Smiikf 
Cro.  El^i.  6:23."  the  qaesijon  in  $i;ch  a  ca«  is  whether  the 
parties  have  by  the  $»eco!>J  deeJ  menfly  varied  the  terms  of 
the  co:^i:i:on  of  derVasaace,  o:  wheiher  they  have  substituted 
the  se>:orii  de^  '.n  l?eu  of  the  K-^:>d,  as  a  new  and  independent 
agreement  of  i>efen?::op.  The  ^ou.t  of  king's  bench  consideis 
in  s:;ch  a  ca«  :ha;  the  ?egal  e^tvi  of  the  svcond  deed  is  to 
con::r.ue  the  K-^:>3  i::  forv^e.  subjw;  :o  a  defeasance  for  the  per* 
foraaance  of  an  awari  w;th:r.  :he  ^Jtiersied  time,  and  conae- 
qnenilv  that  an  anion  »  ajAi.-raiivay'e  on  the  K>nd,  Crai^v, 
Ta:f^l  5  Bam,  &  Crros.  IT^:  9  Kng.  Cm.  Law  Rep.  56- 

A  ;iKe  dextrine  »  ma^nia',r»ei  in  Sonth  Oaiohna.  Penmam 
V.  C^anf^rr.  1  Breva.-i  4vr> :  New  Hini:«hire,  Brotrm  r. 
r^y.  5  X.  H.  346:  arsl  Tirx-jt.  P^rr  v/KwJf.  9  Grat.^7. 
Fc>r  whether  as  in  O^wi^r  v.  Tjs*htif,  w^  recard  the  endotse- 
m«x  as  drawn^g  :.■*  :t  the  ocyrin-a:  rj^:>i:ixxi  a:>d  making  a  new 
de&iasaDce.  oc  »  la  ^i^rw^r^  v.  Bf^Jf.  by  tie  fiction  of  rela* 
ix*a  meal  ibe  eDionemesi:  as  :!>r.vwraxed  into  the  e<Miditioii, 
ia  eixber  caw.  the  origunj  c\\Dci;x\a  aad  the  eodonaaeiit,  an 
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modified  the  one  by  the  other,  and  read  as  one  entire  agree- 
ment ;  and  the  bond  stands  as  a  security  for  its  performance. 
Daniel,  J.,  9  Grat.  250. 

It  may  be,  however,  that  consent  to  enlarge  the  time,  when 
not  by  deed,  would  not  continue  the  effect  of  the  preceding 
deed,  and  consequently  would  not  suffice  to  give  a  remedy 
upon  the  bond,  although  it  might  leave  the  party  a  remedy 
for  the  breach  of  the  parol  contract.  Bay  ley,  J.,  2  Barn.  & 
Cress.  179;  9  Eng.  Com.  Law  Rep.  67,  8.  For  in  Eng- 
land it  is  still  recognized  as  an  established  rule  that  where  an 
Act  is  required  by  deed  to  be  done  against  a  certain  time,  you 
cannot  shew  that  the  period  has  been  extended,  except  by 
some  instrument  also  under  seal.  Tindal,  C.  J.,  in  Gwxjnne 
T.  Davy  Sfc.  1  Man.  &  Grang.  673 ;  39  Eng.  Com.  Law  Rep. 
690.  -'No  rule  of  law,"  says  Bosanquet,  J.,  "is  more  fully 
established  than  this,  that  a  contract  under  seal  cannot  be 
varied  by  a  parol  contract."  West  v.  Blakeicay,  2  Man.  & 
Grang.  762 ;  40  Eng.  Com.  Law  Rep.  762. 

2.  How  far  an  instrument  may  be  altered  by  consent. 

Consent  cannot  authorize  an  alteration  in  a  deed  which  has 
been  acknowledged  before  a  justice  or  other  officer  and  by  him 
certified  for  record.  Moore  ^c.  v.  Beckham  4*^.  4  Binn.  L 
In  a  case  wherein  there  has  been  no  such  acknowledgment 
before  a  justice  or  officer,  if  the  alteration  be  explained  to  the 
party  sought  to  be  charged  in  the  instrument,  and  he  assents 
10  the  alteration,  re-executes  the  instrument  and  then  recog- 
nizes its  validity,  he  will  be  precluded  from  afterwards  object- 
ing to  the  alteration.  Coke  v.  Brummell  S/'c.  8  Taunt.  439 ; 
4  Eng.  Com.  Law  Rep.  167. 

So  far  an  alteration  in  a  sealed  instrument,  by  consent,  when 
the  proof  of  that  consent  was  merely  by  parol,  has  been  sanc- 
tioned by  the  English  courts,  within  very  narrow  limits. 

Notwithstanding  what  is  said  in  2  Roll's  Abr.  29,  and  in 
Bnll.  N.  P.  267,  there  may  be  cases  in  which  blanks  left  in 
an  obligation  would  be  allowed  to  be  filled  up  afterwards  by 
consent  of  the  parties.  Hudson  v.  Revett,  6  Bingh.  368  ;  16 
Eng.  Com.  Law  Rep.  472.  With  such  consent  a  blank  was 
filled  in  Markham  v.  Gonaston,  Cro.  Eliz.  626,  Moor  647  ; 
and  an  obligor  was  added  in  Zouch  v.  Clay,  1  Yentr.  186; 
2  Keble  872,  881 ;  2  Lev.  86  ;  cases  in  which  Marshall,  C. 
J.,  has  said  the  alteration  was  in  the  words,  not  in  the  obliga- 
tion of  the  instrument ;  he  understands  the  assent  to  have 
been  to  the  specific  alteration  and  to  be  an  assent  not  impliedly 
bat  expressly  given.     U.  S.  v.  Nelson  4^.  2  Brock.  71.     ^^^ 
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case  of  Matson  v.  Booths  5  M.  &  S.  223,  was  considered  to 
be  brought  within  the  authority  of  Zouch  v.  Clay. 

In  the  United  States  there  have  been  cases  of  an  alteration 
or  addition  by  consent.  Woolley  v.  Constant^  4  Johns.  59 ; 
Camden  Bank  v.  Hall  ^c.  2  Green's  (New  Jersey)  Rep.  583. 
The  erasure  was  with  the  consent  and  in  the  presence  of  all 
the  parties  in  Penny  v.  Corwithe,  18  Johns.  501.  The  court 
in  this  case  said  it  is  competent  to  the  parties  interested  to  con- 
sent to  an  alteration  in  a  deed  after  it  is  executed,  and  then  the 
deed  takes  effect  as  a  new  execution  of  it. 

Mr.  Justice  Story  considers  it  "  clear  at  the  common  law 
that  an  alteration  or  addition  in  a  deed,  as  by  adding  a  new 
obligor,  or  an  erasure  in  a  deed,  as  by  striking  out  an  old  obligor, 
if  done  with  the  consent  and  concurrence  of  all  the  parties  to 
the  deed,  does  not  avoid  it.  And  this  principle  equally  applies 
whether  the  alteration  or  erasure  be  made  in  pursuance  of  an 
agreement  or  consent  prior  or  subsequent  to  the  deed  ;  and 
the  cases  in  the  books  in  which  erasures,  interlineations  and 
alterations  in  deeds  have  been  held  to  avoid  them,  will  be  found 
on  examination  to  have  been  cases  in  which  no  such  consent 
had  been  given."  Speake  4*c.  v.  U,  S.  9  Cranch  37.  Here, 
says  C.  J.  Marshall^  the  pleadings  presented  the  case  of  an 
express  authority  to  make  the  alteration,  and  the  only  questions 
were,  whether  this  express  authority  could  avail  the  obligee, 
and  whether  it  could  be  given  by  parol ;  the  case  has  settled 
these  questions  but  it  goes  no  farther.     2  Brock.  74. 

When  in  Virginia,  to  prove  that  an  alteration  of  a  deed  if 
assented  to  by  the  obligee  would  not  vitiate  it,  Shep.  Touch. 
68;  11  Rep.  27;  Com.  Dig.  294;  4  Johns.  54;  18  Johns. 
449,  and  9  Cranch  28,  were  referred  to,  Carr,  J.  said,  "  I  have 
examined  these  cases.  Some  of  them  say  that  the  alteration, 
if  made  by  the  obligor  will  not  annul  the  bond ;  others  if 
made  by  his  consent.  But  all  contemplate  a  case  of  consent 
given  prior  to  or  at  the  time  of  the  alteration  made;  and  it 
seems  to  be  considered  as  a  re-execution  or  re-acknowledg- 
ment of  the  deed.     Cleaton  v.  Chambliss,  6  Rand.  92. 

3.  Distinction  between  alteration  of  a  bond  which  is  several 
and  a  bond  which  is  joint  or  joint  and  several. 

Although  what  discharges  one  of  the  obligors  in  a  joint 
bond  or  a  joint  and  several  bond  may  discharge  them  all,  Sea- 
ion  V.  Henson,  2  Show.  29 ;  Rittenhouse  v.  Levering^  6  W. 
&  S.  198;  Mason  v.  Bradley,  11  M.  &  W.  590;  yet  it  is 
otherwise  when  the  bond  is  a  several,  and  not  a  joint  and  sev- 
ral  bond.     Collins  ^c.  v.  Prosser  ^c.  1  Barn.  &  Cress.  682 ; 
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3  Dow,&Ry.  112;  8  Eng.  Com.  Law  Rep.  183;  16  Id.  146. 
Covenants  which  are  several  are  as  several  deeds  written  on 
one  and  the  same  piece  of  parchment  or  paper  :  if  the  seal  of 
one  of  those  whose  covenants  are  several  be  taken  from  the 
deed,  it  will  avoid  the  deed  only  against  him.  Mathewson^s 
case.     5  Rep.  23a ;  Roll's  Abr.  30 ;  Bull.  i\.  P.  172. 

4.  Effect  of  alteration  of  bond  by  obligee. 

An  alteration  in  what  might  be  supposed  an  immaterial  point, 
may,  when  made  by  the  obligee  himself,  without  the  privity 
of  the  obligor,  sometimes  render  the  instrument  void.  Pi- 
gofs  case,  11  Rep.  27a;  Shep.  Touch.  69;  15  Johns.  297; 
Lewis  V.  Payn,  8  Cow.  73 ;  Moore  v.  Bickham,  4  Binn.  1 ; 
10  S.  &  R.  168;  Johnson  v.  Bank  U,  S.  2  B.  Monroe  311. 
A  change  of  date,  or  even  the  most  trivial  change  made  by 
the  obligee,  it  is  said,  will  support  the  plea  of  non  est  factum. 
Carr^  J.  in  Cleaton  v.  Chambliss^  6  Rand.  96. 

And  however  this  be,  certain  it  is  that  ever  since  PigoVs 
case  it  has  been  the  settled  doctrine  of  tlie  common  law  that 
when  a  deed  is  altered  in  a  material  point  by  the  plaintiff,  be 
it  interlineation,  addition,  rasing  or  by  drawing  a  pen  through 
a  line  or  through  the  midst  of  any  material  word,  the  deed 
thereby  becomes  void,  unless  it  appear  that  the  party  against 
whom  action  is  brought  on  the  deed  gave  his  express  assent 
to  such  alteration.  11  Rep.  27a;  Weeks  v,  Maillerdet,  14 
East  568.  This  rule  has  been  often  recognized  in  the  United 
States.  O^Neale  v.  Long,  4  Cranch  60 ;  Steele^s  lessee  v. 
Spencer  ^c.  1  Peters  560;  Mills  v.  Starke,  2  Bailey  359; 
Barrington  tfc.  v.  Bank  of  Washington,  14  S.  &  R.  423  ; 
Chesley  v.  Frost,  1  New  Hamp.  148;  Johnson  v.  Bank 
U.  S.  2  B.  Monroe  311;  Miller  v.  Stewart,  9  Wheat.  708; 
Arrison  v.  Harmstead,  2  Barr  194  ;  Wallace  v.  Harmstad^ 
3  Id.  467. 

The  principle  is,  that  a  party  who  has  the  custody  of  an 
instrument  made  for  his  benefit  is  bound  to  preserve  it  in  its 
original  state.  It  is,  says  Lord  Denman,  highly  important  for 
preserving  the  purity  of  legal  instruments  that  this  principle 
should  be  borne  in  mind  and  the  rule  adhered  to.  Davidson 
V.  Cooper,  13  M.  &  W.  352. 

6.    Whether  bond  will  be  avoided  by  a  material  alteration 
made  by  a  stranger,  without  the  obligee's  privity. 

With  respect  to  the  opinion  expressed  in  PigoVs  case,  11 
Rep.  27a,  that  a  material  alteration,  made  by  a  stranger,  with- 
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on:  the  privitv  of  the  party  claiming  under  it,  renders  the  dec 
vo:.r  i!io  supreme  court  o(  New  York  would  not  assent  to 
'mJ:''<s''U  Y.  Maltn,  lo  Johns.  297  :  and  expressly  dissente 
fro:v.  :t  :::  Kr-s  r.  Ovtrhf.iiijh.  0  Cow.  749:  considering  th2 
as  a::  r.ii'r  :o  A^•^  /  v.  Br'^A'mav.  3  T.  R.  151,  a  deed  ma 
...•t»r::.:  Avai.Ar'.e  to  a  ra::y  »:::withslanding  its  total  d< 
>::/;:  .  :•.  ::v:-:  :s  !:-»  vr/.c:  e  ;:•::;  which  he  can  he  deprive 
.:*  :  .  ';-:•::  ::"  ::  -.v'-.e:: ::  h.iss..nored  a  partial  injury,  eithe 
:*:.    •  -■::  i^:::  ::  :  :v  .i::  ::"  a  5::a::rer  over  which  he  had  m 

\  v:-  .:■:•••.•?  >  mi  r.:i: -.-ri  ::  Connecticut.  Nichols  v 
/  •  •=  •  :  O  •  _ :  :  *S  1 .1 :::  Pe::::5ylvania,  The  suprenw 
:  ■  .  '  -.  s  ?'-.:-  ::  :<  i-irs  ir.iz  ::'  the  name  or  seal  of  at 
; "    ^   ■  ?•:  :   :  ':  :* .  :f  yr  2::::her  obligor  or  by  a  strangei 

V  ■  ■  ■ :     :   j-T  -  :  * -?»:_:.  :hf  b  i^nd  is  not  thereby  avoided 
5;.  .  ....,,  ^i..   ■-    5,.;^  .-•  M'lsMn^ton,  U  S,  &  R.  313; 

\  '  ••  ••    ■    -'*-''  -    i-  ?  ^V»::5  44S. 

'  :    ■?.■     :  "f   5:.:7rfz:e   :'i::t  of  the  United   States  the 

...  .   yr<  f--7fss4fi  :}-  T\  ''cs.n.  J.  that  an  alteration  by 

X  *  -  ,:- •    y          -  -'^  iTi.-rlei^e  or  consent  of  the  obligee. 

V  •       :.:":•■::   :.":?  T.i.i.:y  o:"  the  instrument.     U.  S,  v. 
r      •  •■     1  H.  V    11'      Tri.i:  or-'.r.ion  preceded  the  decision 

..,  .  -     -  ,  r...^.  11  yi  i"\v.  79S.  and  is  not  to  bere- 

V     *  .  .  5  i-ec  s  •".     I::  delivering   the  judgment  of 

.    .      ■'    ;    ;t:  -•:  f :.   L-j.-i    Abing't'r  says,  "there  is  no 

:  :        '•:    •  :J:-f  :i5e  cf  a  deed  any  material  alteration, 

\  '     •   •  T^  --f   r ."  ri'r   roL-iy  h:!d:ni:  it  or  by  a  stranger,  rcn- 

;  ..^  >:r  m-f  _:  i.:,-;Cf*her  void  from  the  time  when  snch 

i.     ...         <  ;:.!.:':.'     A:':fr  observing  that  this  was  so  resolved 

:     '  ^     ."•  :.?is:    11  Rr-r.  '27.  he  aJ.is,  that  though  it  was  con- 

i.-^  '  rf  :  v^.i:  :'-e  nie  had  been  relaxed  in  modern 

::  ^       -•  :*    -:   -v^j?  ::.-:  aware  of  auy  authority  for  such  a 

-.--  .  -     ."    V  ■;  :  :":t  a!:e.-ed  Jeed  is  relied  on  as  the  founda- 

1     ,;  *.  >'..:"■:  ::  re  ei;:orced.     He  proceeds  to  slate 

v.* :  -  ce    :  :r.e  cise  of  an  ejectment  to  recover  lands, 

•    -       •     i.--:<.  ■  B::  ::*  :he  rariy  is  not  proceeding  by  eject- 

-  •      *    -vc-Tf:  :>.r   li::i  c.T.veyed.  but  is  suing  the  granlor 

'  >  :;.':  m::s  :V:  v'-^  ^^J"  other  covenai:ts  containf'd  in 

:^  as;   :"-•'   :'~t-  .i". :er u.on  of  the  deed   in   any  raaierial 

r.-  :.-    :>  :\:v  ".:.'::.  '.vh=:her  made  by  the  party  or  bva 

5::i  I  -    -.;.-.:  j,:r:i:;:!y  de:eai  the  riciit  of  the  party  suing 


^  >  ;:ic::::;:  ^v.«s  af^.tneJ  ia  tlio  exche-^aer  chamber: 
L'i  D  V;  5,?-.  .i:  :he  ra.-:y  who  may  sudfer  has  co  right 
*'■  •='"';  i".  5  ::e  ihe.-e  car: not  be  any  alteration  etcept 
thr:r-2h  fra  ;  j  or  laches  on  his  part.     To  say  that  Pi^'sax 


28  ALTERATION   OF    SEALED   INSTRUlfEMT.  [tFT.  1, 

out  the  privity  of  the  party  claiming  under  it,  renders  the  deed 
void,  the  supreme  court  of  New  York  would  not  assent  to  it 
in  Jackson  v.  Malerij  16  Johns.  297 ;  and  expressly  dissented 
from  it  in  Rees  v.  Overbaugh,  6  Cow.  749 ;  considering  that 
as  according  to  Read  v.  Brookman,  3  T.  R.  151,  a  deed  may 
be  rendered  available  to  a  party  notwithstanding  its  total  de* 
struction,  there  is  no  principle  upon  which  he  can  be  deprived 
of  the  benefit  of  it  when  it  has  suflfered  a  partial  injury,  either 
from  accident  or  the  act  of  a  stranger  over  which  he  had  no 
control. 

A  like  doctrine  is  maintained  in  Connecticut.  Nichoh  ▼. 
Johnson^  10  Conn.  198;  and  in  Pennsylvania.  The  supreme 
court  of  this  state  considers  that  if  the  name  or  seal  of  an 
obligor  be  cut  or  torn  oflf  by  another  obligor  or  by  a  stranger 
without  the  obligee's  consent,  the  bond  is  not  thereby  avoided. 
Barrington  <5*c.  v.  Bank  of  Washington^  14  S.  &  R.  313; 
Rhoads  V.  Frederick,  8  Watts  448. 

Moreover,  in  the  supreme  court  of  the  United  States  the 
opinion  was  expressed  by  Thompson^  J.  that  an  alteration  by 
a  stranger,  without  the  knowledge  or  consent  of  the  obligee, 
would  not  affect  the  validity  of  the  instrument.  U.  S.  r. 
Linn  ^c,  I  How.  110.  That  opinion  preceded  the  decision 
in  Davidson  v.  Cooper,  1 1  M.  &  W.  798,  and  is  not  to  be  re- 
conciled with  this  decision.  In  delivering  the  judgment  of 
the  court  of  exchequer.  Lord  Abinger  says,  "  there  is  no 
doubt  but  that  in  the  case  of  a  deed  any  material  alteration, 
whether  made  by  the  party  holding  it  or  by  a  stranger,  ren- 
ders the  instrument  altogether  void  from  the  time  when  such 
alteration  is  made."  After  observing  that  this  was  so  resolved 
in  PigoVs  case,  11  Rep.  27,  he  adds,  that  though  it  was  con- 
tended in  argument  that  the  rule  had  been  relaxed  in  modem 
times,  the  court  was  not  aware  of  any  authority  for  such  a 
proposition  when  the  altered  deed  is  relied  on  as  the  founda- 
tion of  a  right  sought  to  be  enforced.  He  proceeds  to  state 
how  it  would  be  in  the  case  of  an  ejectment  to  recover  lands, 
and  then  adds,  "  But  if  the  party  is  not  proceeding  by  eject- 
ment to  recover  the  land  conveyed,  but  is  suing  the  grantor 
under  his  covenants  for  title  or  other  covenants  contained  in 
the  release,  then  the  alteration  of  the  deed  in  any  material 
point  after  its  execution,  whether  made  by  the  party  or  by  a 
stranger,  would  certainly  defeat  the  right  of  the  party  suing 
to  recover." 

This  judgment  was  affirmed  in  the  exchequer  chamber; 
Lord  Denman  saying  the  party  who  may  suffer  has  no  right 
to  complain,  since  there  cannot  be  any  alteration  except 
through  fraud  or  laches  on  his  part.     To  say  that  Pigofs  case 
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has  beeo  OFerruled  (he  observes)  is  a  mistake :  on  the  contrary 
it  has  been  extended ;  the  authorities  establishing,  as  common 
sense  requires  that  the  alteration  of  an  unsealed  paper  will 
vitiate  it.     Davidson  v.  Cooper,  13  M.  &  W.  352. 

In  the  United  States  there  was  a  decision  on  the  samt;  prin- 
ciple in  New  Jersey.     Den  v.  Wright  4*c.  2  Halstead  177. 

6.  Bond  not  avoided  by  an  ifumaterial  alteration  made  by  a 

stranger  without  obligee^ s  privity. 

If  a  stranger,  without  the  obligee's  privity,  alters  the  deed 
in  a  point  not  material,  it  shall  not  avoid  the  deed.  So  it  was 
sdjndged  in  PigoVs  case,  II  Rep.  27a;  U,  S.  v.  Hatch  4*c. 
Paine  342;  State  v.  Miller,  3  Gill  339;  and  Waugh  4*  wife 
V.  BusseU,  5  Taunt.  707;  1  Eng.  Com.  Law  Rep.  241.  An 
tlteration  leaving  the  sense  what  it  was  before  is  deemed  im- 
material. Thus,  where  a  bond  was  conditioned  to  pay  £  100 
by  six  equal  payments,  that  is  to  say,  £  16.  13.  4.  each  year, 
with  interest  on  the  same,  the  first  payment  to  be  made  on 
the  3d  of  October  1812,  and  the  same  sum  annually  on  the 
3d  of  October  in  each  year  with  interest  until  the  full  sum  of 
'^one  pounds"  shall  be  paid,  it  was  considered  that  the 
addition  in  this  part  of  the  bond  of  the  word  ^^  hundred" 
before  pounds  supplied  nothing  but  what  could  be  understood 
before  it  was  inserted,  and  was  immaterial,  and  therefore  did 
not  avoid  the  bond.  Waugh  if  wife  v.  Bussell,  5  Taunt. 
707;   1  Eng.  Com.  Law  Rep.  341. 

And  perhaps  the  alteration  might,  as  regards  the  obligor,  be 
deemed  immaterial  where  the  amount  is  reduced  from  a  larger 
to  a  smaller  sum,  as  from  $  400  to  %  323.  A  bond  was  ad- 
judged not  to  be  vitiated  by  such  an  alteration,  where,  after 
the  surety  had  signed  it,  the  principal  with  whom  he  had  en- 
trasted  it,  as  his  agent,  made  the  alteration  before  delivering 
it  to  the  obligee.     Ogle  v.  Graham^  2  Pen.  &  Watts  132. 

7.  Whether  adding  the  name  of  a  subscribing  witness  as  to 
a  party  who  did  not  achiowledge  the  instrument  before  him 
mil  vitiate  the  bond. 

The  circumstances  under  which  one  may  lawfully  subscribe 
his  name  as  an  attesting  witness,  were  considered  in  Parke  v. 
Mears,  2  Bos.  &  Pul.  217;  Wright  ^c.  v.  Wakeford,  4 
Taunt.  214;  McCraw  v.  Gentry,  3  Camp.  232;  Loyd  v. 
Pnchfield,  2  C.  &;  P.  325 ;  2  Eng.  Com.  Law  Rep.  151 ;  and 
Smith  V,  Dunham,  8  Pick.  246.  All  will  agree  that  persons 
who  were  not  present  when  an  instrument  was  acknowledged 
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or  delivered  should  not  subscribe  their  names  to  it  as  attesting 
witnesses.  "  It  is,"  says  Duncan^  J.,  *•  a  falsification  of  a  fact 
material  to  the  parties :  if  the  witnesses  die  or  remove  out  of 
the  state  proof  of  their  hand- writing  will  establish  the  deed  ; 
it  may  respect  lands  and  the  grantee  lie  by  until  they  are  dead 
and  then  come  out  with  his  conveyance  and  proof  of  their 
hand-writing  is  proof  of  the  delivery."  Marshall  v.  Gour 
gler,  10  S.  &  R.  168.  The  supreme  court  of  Pennsylvania 
decided  in  this  case  that  if  the  obligee  caused  the  persons  who 
subscribed  as  witnesses  to  put  their  names  to  the  instrument 
without  the  consent  and  in  the  absence  of  the  obligors,  this 
would  avoid  the  instrument.  The  party  it  said  shall  not  take 
his  chance  of  advantage  from  the  falsification,  and  when 
that  is  detected,  resort  to  another  mode  of  proof  and  recover 
on  the  original  instrument.  There  was  in  this  case  an  assign- 
ment of  the  bond  ;  the  court  was  of  opinion  that  if  it  appear- 
ed that  the  witnesses  intended  to  put  their  names  to  the  as- 
signment to  authenticate  it,  and  by  mistake  put  it  to  the  bond, 
the  bond  would  not  then  be  void. 

This  case  was  not  before  the  supreme  court  of  North  Caro- 
lina, at  the  time  of  its  decision  in  BlackwelVs  admW  v.  Layne, 
3  Dev.  &  Bat.  116.  in  which  there  having  been  placed  on  the 
paper  the  name  of  a  person  as  a  subscribing  witness,  as  it 
seemed  to  the  court  not  at  the  request  or  in  the  presence  of 
the  defendant,  the  court  considered  this  not  such  an  addition 
or  alteration  of  the  bond  as  would  render  it  void. 

The  rule  of  Marshall  v.  Gougler  has  been  recognized  in 
Pennsylvania  in  subsequent  cases.  Foust  v.  Retmo,  8  Barr 
378;  Henning  v.  Werkheiser,  Id.  618  j  and  Fritz  v.  Com' 
missioners,  5  Harris  135.  In  one  of  these  cases  (Henning  7. 
Werkheiser)  there  were  to  the  instrument  the  names  of  two 
subscribing  witnesses,  each  of  whom  proved  that  he  wrote  his 
name  at  the  request  of  the  plaintifi"  in  the  absence  of  the  de- 
fendant. The  court  held  the  instrument  void ;  it  considered 
that  the  plaintiff  having  called  the  subscribing  witnesses  with- 
out success  was  not  at  liberty,  as  in  the  case  of  an  unexploded 
deed,  to  give  evidence  aliunde  of  the  execution  of  what  had 
ceased  by  his  misconduct  to  be  a  deed  at  all. 

The  doctrine  has  been  considered  by  the  supreme  court  of 
Massachusetts.  This  court  holds  1,  that  if  the  obligee  of  au 
unattested  bond,  after  the  execution  and  delivery  thereof,  shall, 
without  the  knowledge  and  assent  of  the  obligor,  fraudulently 
and  with  a  view  to  gain  some  improper  advantage  thereby, 
procure  a  person  who  was  not  present  at  the  execution  of  the 
bond,  to  sign  his  name  thereto  as  an  attesting  witness,  such 
act  will  avoid  the  bond  and  discharge  the  obligor  from  all  lift- 
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bility  on  the  same  ;  2,  that  the  act  of  the  obligee  in  procur- 
ing the  signature  of  one  as  a  witness  who  was  not  present  at 
its  execution  and  not  duly  authorized  to  attest  it,  will,  if  un- 
explained, be  |>rfma/acie  sufficient  to  authorize  a  jury  to  infer 
the  fraudulent  intent ;  but  that  it  is  competent  for  such  obli- 
gee to  rebut  such  inference ;  and  if  the  act  be  shewn  to  have 
been  done  without  any  fraudulent  purpose,  the  bond  will  not 
be  avoided  by  such  alteration.  Adams  S^c,  v,  Prye,  3  Met- 
calf  108. 

8.    Whether  bond  is  vitiated  by  expunging  a  credit  on  it. 

In  North  Carolina  it  was  contended  that  if  a  credit  be  en- 
tered on  a  bond  and  be  fraudulently  expunged,  the  bond  itself 
is  destroyed ;  the  argument  assuming  that  the  entry  of  the 
credit  becomes  part  of  the  bond  so  that  its  obliteration  is  a 
destruction  of  the  whole  instrument.  This  argument  did  not 
prevail  ;  the  court  regarding  the  credit  not  as  part  of  the  deed 
but  only  as  evidence  of  a  payment  on  it,  like  a  receipt.  Si?n7ns 
V.  Paschall,  5  Iredell  276. 


CHAPTER  IV. 

ON  A  SEAI^ED  INSTRUMENT,  THOUGH  WITHOUT  CONSIDERATION, 
THERE  MAT  BE  A  RIGHT  OF  ACTION  WHEN  NO  ILLEGALITY 
APPEARS. 

1.  Bond  without  consideration  valid. 

For  a  covenant  under  seal  no  consideration  is  necessary. 
16  M.  So  W.  353.  Such  is  the  rule  of  the  common  law.  Some- 
times we  see  it  laid  down  that  "  the  seal  imports  a  considera- 
tion as  much  as  if  it  was  expressed  in  so  many  words.'*  This 
is  the  language  of  Vanness,  J.,  in  Livingston  v.  Tremper,  4 
Johns.  417.  But  the  expression  is  thought  not  to  be  entirely 
accurate.  No  consideration  being  necessary  to  give  validity 
to  a  deed,  the  law  does  not  from  the  fact  of  execution  make 
any  inference  one  way  or  the  other  in  reference  to  a  conside- 
ration.     Walker  v.  Walker,  13  Iredell  335. 

Whilst  a  parol  executory  gift,  or  promise  to  give,  may  not 
be  binding,  the  same  promise,  if  evidenced  by  a  sealed  instru- 
ment, may  be  as  binding  as  if  founded  on  a  valuable  conside- 
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ration.  10  Grat.  33 1.  A  voluntary  bond  for  money,  executec 
to  a  stranger,  and  professing  on  its  face  to  be  without  conside* 
ration,  and  for  mere  friendship,  is  binding.     13  Iredell  336. 

If  a  man  who  has  seduced  a  woman  shall  endeavour  in  sonu 
degree  to  make  her  reparation,  by  giving  her  a  bond  for  lh< 
payment  of  money,  such  bond  may  be  enforced.  AnnandalA 
v.  Harris,  2  P.  Wms.  432 ;  1  Brown's  Par.  Gas.  250  (Tomlin'i 
edi.j;  2  El.  &  Black.  123;  75  Eng.  Gom.  Law  Rep,  126 
Though  a  bond  be  with  a  condition,  reciting  that  it  is  "k 
consideration  of  cohabitation  had''  with  the  obligee,  an  actioi; 
may  nevertheless  be  maintained  upon  it.  Turner  v.  Vaughan 
2  Wils.  339;  where  Bathurst,  J.,  cites  Exodus,  c.  22.  v.  16 
and  Deuteronomy,  c.  22,  v.  28,  29.  Nor  will  it  be  a  valic 
ground  of  defence  to  the  action  that  the  obligor  was  at  tbi 
time  of  the  cohabitation  with  the  obligee,  married  to  anothei 
woman,  if  the  illicit  connection  with  the  obligee  was  deter 
mined  before  or  at  the  time  of  giving  the  bond.  Nye  v 
Moseley,  6  Barn.  &  Gress.  133  ;   13  Eng.  Gom.  Law  Rep.  119 

These  cases  strikingly  indicate  the  great  effect  of  a  seal 
However  strong  in  any  of  them  may  have  been  the  precedem 
moral  obligation,  it  would  not  be  a  consideration  sufficient  t( 
sustain  an  action  on  a  promise  by  words,  or  in  a  writing  no 
under  seal.  Beaumont  v.  Reeve,  8  Adol.  &  EL,  N.  S.  483 
55  Eng.  Gom.  Law  Rep.  483.  Past  cohabitation  and  previous 
seduction  the  law  treats  as  no  considerations  at  all.  As,  how 
ever,  a  bond  or  other  instrument  under  seal  is  good  withoui 
any  consideration,  so  a  bond  for  maintenance,  founded  upoi 
past  cohabitation,  or  previous  seduction,  is  good.  3  EL  A 
Black.  650 ;  77  Eng.  Gom.  Law  Rep.  650. 

2.  Distinction  between  a  bond  without  consideration  and  i 
bond  on  illegal  consideration  ;  the  latter  void. 

A  seal  does  not  prevent  a  contract  from  being  impeached  ii 
a  court  of  common  law,  for  the  illegality  of  the  consideratioD 
The  distinction  is  between  a  bond  given  without  considera 
tion  and  a  bond  given  upon  an  illegal  consideration  ;  one  givei 
to  carry  into  effect  an  illegal  object,  or  in  pursuance  of  an  ille 
gal  contract.  A  defendant,  though  he  is  not  at  liberty  to  shen 
that  a  bond  executed  by  him  is  without  consideration,  ma] 
nevertheless  prove  that  the  consideration  upon  which  it  wai 
given  is  illegal,  as  being  immoral  or  contrary  to  public  policy 
Martin  ^c,  v.  AmoSj  13  Iredell  201. 

An  action  will  not  lie  to  enforce  an  illegal  agreement,  noi 
to  enforce  a  bond  or  other  instrument  given  in  pursuance  o; 
the  illegal  agreement.     It  will  not  lie  on  a  bond  given  by  f 
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man  to  a  woman  for  the  performance  of  an  agreement  *^  to  live 
together"  in  a  state  of  fornication,  Walker  v.  Perkins,  1  W. 
Bl.  517;  3  Burr.  1568;  or  upon  any  agreement  to  pay  money 
in  consideration  of  future  unlawful  cohabitation ;  or  upon  a 
bond  to  secure  money  payable  under  such  agreement,  3  El. 
&  Black.  650 ;  77  Eng.  Com.  Law  Rep.  650 ;  or  to  indemnify 
against  a  note  that  is  void,  Collins  v.  Blantern,  2  Wils.  349 ; 
or  upon  any  contract  for  a  matter  or  thing  prohibited  by  sta- 
tute. Bartleit  v.  Viner,  Garth.  252.  A  court  of  law  will  not 
lend  its  aid  to  enforce  the  performance  of  a  contract  between 
parties  which  appears  upon  the  face  of  the  record  to  have  been 
entered  into  by  both  the  contracting  parties  for  the  express 
purpose  of  carrying  into  effect  that  which  is  prohibited  by  the 
law  of  the  land.  This  principle  was  acted  on  in  Paxton  v. 
Pophamj  9  East  408,  and  the  Gas  light  and  Coke  Co.  v. 
Turner,  5  Bingh.  N.  C.  688 ;  35  Eng.  Com.  Law  Rep.  268 ; 
in  each  of  which  cases  the  action  was  on  a  bond  or  covenant. 
"It  would,  indeed,"  says  Tindal,  C.  J.,  "  be  inconsistent  with 
reason  and  principle,  to  hold  that  by  the  mere  ceremony  of 
putting  a  seal  to  an  instrument,  that  is,  by  the  voluntary  act 
of  the  parties  themselves,  a  contract  which  was  void  in  ilself, 
on  the  ground  of  its  being  in  violation  of  the  law  of  the  land, 
should  be  deemed  valid,  and  an  action  maintainable  thereon 
in  a  court  of  justice."  S.  C.  The  authorities  clearly  shew 
that  a  bond  or  covenant  which  springs  from  and  is  the  crea- 
ture of  the  illegal  agreement,  cannot  be  enforced.  Fisher  v. 
Bridges,  2  El.  &  Black.  118;  3  Id.  642 ;  75  Eng.  Com.  Law 
Rep.  118;  77  Id.  642;  25  Eng.  Law  and  Eq.  207. 

A  like  doctrine  is  maintained  in  the  United  States.  Gray 
V.  Hook,  4  Comstock  457, 459.  The  cliarge  of  Washington,  J, 
in  Toler  v.  Armstrong,  4  Wash.  C.  C.  R.  299,  stood  the  test  of 
examination  ;  his  judgment  was  affirmed  by  the  supreme  court 
of  the  United  States.  Armstrong  v.  Toler,  11  Wheat.  268. 
The  same  principle  is  maintained  in  the  state  courts — of 
Massachusetts  in  Wheeler  v.  Russell,  17  Mass.  281;  Puller 
T.  Dame,  18  Pick.  479 ;  and  White  v.  The  Franklin  Bank, 
22  Id.  183 ;  of  Pennsylvania  in  Mitchell  v.  Smith,  1  Binn.  110 ; 
of  New  York  in  NelUr  v.  Clark,  20  Wend.  24;  4  Hill  424; 
and  Gray  v.  Hook, 

The  principle  is  applied  to  contracts  made  to  influence  un- 
duly the  operations  of  government.  Wood  v.  McCann,  6 
Dana  369 ;  Hatzfield  v.  Gulden,  7  Watts  152 ;  Cloppenger 
V.  Hepbaugh,  5  W.  &  S.  315 ;  Fuller  v.  Dame,  18  Pick.  472 ; 
Gray  v.  Hook,  4  Comstock  456. 

"It  is,"  says  Mr.  Justice  Grier,  "an  undoubted  principle 
of  the  common  law,  that  it  will  not  lend  its  aid  to  enforce  a 
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contract  to  do  an  act  that  is  illegal ;  or  which  is  inconsistent 
with  sound  morals  or  public  policy ;  or  which  tends  to  corrupt 
or  contaminate,  by  improper  influences,  the  integrity  of  our 
social  or  political  institutions.  Hence  all  contracts  to  evade 
the  revenue  laws  are  void.  Persons  entering  into  the  marriage 
relation  should  be  free  from  extraneous  or  deceptive  influences; 
hence  the  law  avoids  all  contracts  to  pay  money  for  procuring 
a  marriage.  It  is  the  interest  of  the  state  that  all  places  of 
public  trust  should  be  filled  by  men  of  capacity  and  integrity, 
and  that  the  appointing  power  should  be  shielded  from  influ- 
ences which  may  prevent  the  best  selection  ;  hence  the  law 
annuls  every  contract  for  procuring  the  appointment  or  elec- 
tion of  any  person  to  an  oflice.  The  pardoning  power,  com- 
mitted to  the  executive,  should  be  exercised  as  free  from  any 
improper  bias  or  influence  as  the  trial  of  the  convict  before  the 
court ;  consequently,  the  law  will  not  enforce  a  contract  to 
pay  money  for  soliciting  petitions  or  using  influence  to  obtain 
a  pardon.  Legislators  should  act  from  high  considerations  of 
public  duty.  Public  policy  and  sound  morality  do  therefore 
imperatively  require  that  courts  should  put  the  stamp  of  theix 
disapprobation  on  every  act,  and  pronounce  void  every  con- 
tract the  ultimate  or  probable  tendency  of  which  would  be  to 
sully  the  purity  or  mislead  the  judgments  of  those  to  whom 
the  high  trust  of  legislation  is  confided."  Marshall  v.  Bal- 
timore  ^  Ohio  R.  R.  Co,  16  How.  334. 

Generally  speaking,  no  illegality  being  disclosed  by  the 
agreement,  the  court  is  unable  to  pronounce  against  it  as  ille- 
gal, until  the  illegality  is  pleaded  and  admitted  or  proved. 
Jones  V.  Watte,  9  Clark  &  Fin.  109 ;  Wood  v.  McCann^  6 
Dana  369.  Illegality  on  the  face  of  the  instrument  was 
shewn  in  Martin  S^c.  v.  Anws,  13  Iredell  201,  and  often  ap- 
pears in  actions  upon  covenants  in  restraint  of  trade. 

3.  Rule  as  to  bond  or  covenant  in  restraint  of  trade. 

The  authorities  in  respect  to  bonds  and  covenants  in  restraint 
of  trade  were  reviewed,  and  the  principle  to  be  extracted  from 
them  defined  in  Hitchcock  v.  Coker,  6  Adol.  &  El.  438 ;  33 
Eng.  Com.  Law  Rep.  98 :  and  Mallan  8^c,  v.  May^  11  M.  d& 
W.  667.  The  principle  thus  established  has  been  since  recog- 
nized as  beyond  controversy.  Rannie  v.  Irvine^  7  Man.  4^ 
Grang.  969 ;  49  Eng.  Com.  Law  Rep.  969 ;  Pemberton  ▼. 
Vaughan,  10  Adol.  &  El.  87 ;  59  Eng.  Com.  Law  Rep.  87; 
Hastings  4*c.  v.  Whitley,  2  W.  H.  &  G.  611;  ElveB  r. 
Crofts,  10  Com.  Bench  (J.  Scott)  259 ;  70  Eng.  Com.  Law 
Rep.  259. 
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A  contract  excluding  a  party  from  carrying  on  any  where 
or  at  any  time  a  particular  trade  or  business  is  illegal.  Alger 
T.  TTiatcher,  19  Pick.  61.  But  there  may  be  a  covenant  not 
to  carry  on  such  trade  or  business  within  a  prescribed  distance  ; 
the  courts  sustain  as  valid,  a  restriction  reasonably  limited  as 
to  space.  Elves  v.  Crofts,  10  Com.  Bench  (J.  Scott)  259; 
70  Eng.  Com.  Law  Rep.  259.  The  prescribed  limits  were 
deemed  not  unreasonable  in  Pierce  v.  Fuller,  8  Mass.  223 ; 
Perkins  v.  Lymun,  9  Id.  522 ;  Stearns  v.  Barret,  1  Pick. 
450;  Palmer  ^c.  v.  Stebbins,  3  Id.  188;  Pierce  v.  Wood- 
ward, 6  Id.  206 ;  Nobles  v.  Bates,  8  Cow.  307 ;  Chappel  v. 
Brockway,  21  Wend.  157 ;  Pyke  v.  Thmnas,  4  Bibb  486. 

A  covenant  in  restraint  of  trade,  is  sometimes  divisible,  and 
held  reasonable  and  valid  as  it  regards  the  exercise  of  a  particu- 
lar business  in  a  certain  section  of  country,  and  unreasonable 
and  void  for  a  greater  distance.  Chesman  v.  Namby,  2  Str. 
739;  2  Ld.  Raym.  1456;  Mallan  S^c,  v.  May,  11  M.  &  W. 
667;  Price  v.  Green,  16  Id.  352;  Nicholls  v.  Stratton,  10 
Adol.  &  El.,  N.  S.  346 ;  59  Eng.  Com.  Law  Rep.  346. 

4.  Bond  or  covenant  may  be  good  in  part,  and  void  for  the 

residue. 

That  bonds  and  other  deeds  may,  in  many  cases,  be  good 
in  part,  and  void  for  the  residue,  where  the  residue  is  founded 
in  illegality,  but  not  milium  in  se,  is  a  doctrine  of  the  common 
law,  recognized  from  an  early  period.  PigoVs  case,  11  Rep. 
276.  Notwithstanding  the  case  of  Lee  v.  Coleshill,  Cro.  Eliz. 
529y  the  doctrine  is  still  maintained  in  all  cases  where  the  dif- 
ferent covenants  or  conditions  are  severable,  and  independent 
of  each  other,  and  do  not  import  malum  in  se.  Newman  v. 
Newman,  4  M.  &  S.  66.  And  though  in  Norton  v.  Simmes, 
Hob.  14,  a  distinction  was  taken  between  a  bond  void  by  sta- 
tute and  by  common  law,  the  distinction  prevails  only  when 
the  statute  has  not  confined  its  prohibitions  to  the  illegal  con- 
ditions, covenants  or  grants,  but  has  expressly,  or  by  necessary 
implication,  avoided  the  whole  instrument  to  all  intents  and 
purposes.  Malaverer  v.  Redshaw,  1  Mod.  35.  It  is  consi- 
dered in  other  cases  that  there  is  no  distinction  between  bonds 
and  other  deeds  containing  covenants  or  grants  not  malum  in 
se,  bat  illegal  at  the  common  law,  and  those  containing  con-* 
ditioDS,  covenants  or  grants  illegal  by  the  express  prohibitions 
of  statutes ;  but  that  the  bonds  or  other  deeds  are  void  as  to 
sach  conditions,  covenants  or  grants  which  are  illegal,  and  are 
good  as  to  all  others  which  are  legal  and  unexceptionable  in 
their  purport.     This  doctrine  has  been  maintained  and  acted 
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on  by  the  supreme  court  of  the  United  States.  Postmastei 
General  v.  Early,  12  Wheat.  136 ;  Smith  v.  U.  S.  5  Peten 
293 ;  Brown  v.  U.  S.  Id.  373 ;  U.  S.  v.  Bradley,  10  Peten 
363 ;  the  court  legarded  it  as  established  by  the  cases  oi 
Mouse  V.  Leake,  8  T.  R.  411 ;  Kerrison  v.  Cole,  8  East  236 
Wigg  V.  Shuttleworth,  13  Id.  87 ;  How  v.  Synge,  16  Id.  440 
Greenwood  v.  Bishop  of  London^  5  Taunt.  727 ;  1  Marsh 
292;   Thompson  v.  Pilcher,  6  Taunt.  359;  2  Marsh.  61. 


CHAPTER  V. 

OF  THE    RIGHT  OF    ACTION  ON  COVENANTS    GENERALLY EXPBXSl 

AND    implied:    by    what    WORDS    CREATED;     HOW  TO  BE  CON 


STRUED  AND  PERFORMED. 


There  are  two  kinds  of  covenants,  viz.,  a  covenant  in  law 
and  a  covenant  in  deed.  1  Co.  Lit.  1396 ;  which  last  is  teraie<i 
an  express  covenant.     Yaughan's  Rep.  118. 

1.   Of  implied  covenants. 

A  covenant  in  law,  properly  speaking,  is  an  agreement  which 
the  law  infers  or  implies  from  the  use  of  certain  words,  having 
a  known  legal  operation  in  the  creation  of  an  estate  ;  so  that 
after  they  have  had  their  primary  operation  in  creating  the 
estate,  the  law  gives  them  a  secondary  force,  by  implying  ao 
agreement  on  the  part  of  the  grantor  to  protect  and  preserve 
the  estate  so  by  those  words  already  created  ;  as  if  a  man  by 
deed  demise  land  for  years,  covenant  lies  upon  the  word  "  de* 
mise,^^  which  imports  or  makes  a  covenant  in  law  for  quiel 
enjoyment ;  or  if  he  grant  land  by  feoffment,  covenant  will 
lie  upon  the  word  dedi.  Tindal,  C.  J.  in  Williams  v.  Burrell 
1  Man.  Gr.  &  Scott  429 ;  60  Eug.  Com.  Law  Rep.  429 ;  7 
Gill  <fc  J.  315. 

The  implied  covenant  created  by  the  word  demise  in  a  lease 
made  by  tenant  for  life,  will  only  extend  to  make  him  warrant 
the  estate  as  long  as  he  lived ;  though  there  may  be  an  oustei 
by  the  remainderman  after  the  death  of  the  tenant  for  life 
and  before  the  effluxion  of  the  term,  no  action  will  lie  agaioM 
the  executors  of  the  lessor  on  his  implied  covenant.  Dyei 
257a  /  Bendloe  150 ;  Bragg  v.  Wiseman,  1  Brownl.  2Si ; 
Hyde  v.  Canons  of  Windsor,  Cro.  Eliz.  553 ;  Shop.  Touch. 
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160;  Com.  Dig.  Covenant  (C);  Adams  v.  Gibney,  6  Bingh. 
666 ;  19  Eng.  Com.  Law  Rep.  194.  It  was  the  lessee's  fault 
to  accept  a  lease  without  an  express  covenant  for  quiet  enjoy- 
ment. 

Such  express  covenant  is  material  to  be  inserted  where  the 
grant  is  for  life.  Kent  v.  Welch,  7  Johns.  259.  If  a  convey- 
ance be  of  an  estate  of  freehold  there  is  not  implied  any  cov- 
enant for  quiet  enjoyment  by  words  of  lease  and  demise. 
Fitz.  N.  B.  145  J-  Bac.  Abr.  Covenant  C ;  Pincombe  v.  Rudge, 
Yelv.  139,  Hob.  4 ;  Black  v.  Gibnore,  9  Leigh  448 ;  nor  any 
covenant  of  seisin  or  estate  by  the  words  grant,  bargain,  sell, 
alien  and  confirm,  Frost  Sfc,  v.  Raymond,  2  Caines^s  Rep. 
188.  The  dictum  to  the  contrary  of  Lord  Eldon  in  Brown- 
ing V.  Wright^  2  Bos.  &  Pul.  21,  as  to  such  words  when  used 
in  a  deed  in  fee,  is  regarded  by  Kent,  C.  J.  as  opposed  to  the 
whole  stream  of  the  book  authorities.     2  Caines's  Rep.  195. 

A  different  rule  may  however  be  prescribed  by  statute.  In 
Pennsylvania  by  virtue  of  an  act  passed  in  1715  the  words 
"grant,  bargain,  and  sell,"  have  the  force  of  a  general  war- 
ranty unless  restrained  by  subsequent  expressions.  Bender 
T.  Fromberger,  4  Dall.  440.  Those  words  operate  also  as  a 
covenant  against  incumbrances  done  or  suflfered  by  the  gran- 
tor ;  in  other  words  that  the  estate  was  not  defeasible,  by  any 
act  done  by  him.  Funk  v.  Voneida  Sfc,  11  S.  &  R.  111. 
And  the  effect  of  such  words  can  only  be  limited  "  by  express 
words  contained  in  the  deed  ;"  they  are  not  controlled  by  a 
special  covenant,  when  such  special  covenant  is  not  inconsis- 
tent with  the  general  covenant.     S.  C. 

In  England  it  has  long  been  established  that  where  in  a  con- 
Teyance  express  covenants  for  warranty  are  introduced,  none 
can  be  implied  from  the  general  words  of  conveyance.  Stan- 
nard  v.  Forbes  Sf^c.  6  Adol.  &  El.  634 ;  33  Eng.  Com.  Law 
Rep.  155.     Such  is  understood  to  be  the  law  of  Virginia. 

2.   Of  express  covenants  ;  by  what  words  created. 

When  there  is  an  express  covenant,  containing  a  lawful  stip- 
nlation  for  a  particular  event,  the  breach  of  that  stipulation 
will  give  a  right  of  action.  Craig  v.  Pride,  2  Spears  121 ; 
Whites  adm'x  v.  Toncray,  6  Grat.  179  ;  Butler  v.  O'Neall, 
Rice  182. 

In  order  to  constitute  a  covenant  it  is  not  necessary  the  word 
"  covenant"  should  be  expressly  employed.  Stevenson's  case, 
1  Leon.  324 ;  Holies  v.  Carr,  2  Mod.  87.  Nor  indeed  are 
any  precise  or  technical  words  necessary.  Whether  there  be 
a  covenant  or  not  depends  on. what  appears  to  be  the  intention 
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of  the  parties.  Andrews  v.  Ellison  Sfc.  6  J.  B.  Moore  198 ; 
17  Eng.  Com.  Law  Rep.  24 ;  Wood  v.  Miners  Co.  7  Man. 
Gr.  &  Scott  936 ;  62  Eng.  Com.  Law  Rep.  936.  Any  words 
in  a  deed  which  shew  an  agreement  to  do  a  thing  make  a  cov- 
enant. Com.  Dig.  tit.  Covenant  (A  2).  The  court  is  to  look  at 
the  whole  of  the  instrument  and  if  they  find  it  contains  a  clear 
agreement  to  do  any  act,  whether  in  the  way  of  covenant, 
proviso  or  exception,  then  an  action  may  be  maintained  on  the 
instrument  for  the  breach  of  such  agreement.  Salioun  S^e. 
V.  Houstoun  ^c.  1  Bingh.  433 ;  8  Eng.  Com.  Law  Rep.  368; 
Andrews  v.  Ellison  ^c.  6  J.  B.  Moore  199 ;  17  Eng.  Com. 
Law  Rep.  24 ;  Sampson  ^c.  v.  Easterbp,  9  Barn.  So  Cress. 
505 ;  17  Eng.  Com.  Law  Rep.  431 ;  S.  C.  6  Bingh.  644 ;  19 
Eng.  Com.  Law  Rep.  191.  It  will  be  found  in  these  cases 
that  where  words  of  recital  or  reference  manifested  a  clear 
intention  that  the  parties  should  do  certain  acts,  the  courts 
have,  from  these,  inferred  a  covenant  to  do  such  acts,  and  sus- 
tained actions  of  covenant  for  the  non-performance,  as  if  the 
instruments  had  contained  express  covenants  to  perform  them. 
6  Adol.  &  El.  N.  S.  683 ;  48  Eng.  Com.  Law  Rep.  683. 

Wherever,  says  Baron  Park,  the  court  can  collect  from  the 
instrument  an  engagement  on  the  one  side  to  do  or  not  to  do 
something,  it  amounts  to  a  covenant,  whether  it  is  in  the  re^ 
cital  or  in  any  other  part  of  the  instrument.  Great  N.  Rail* 
way  Co.  V.  Harrison,  12  Com.  Bench  (3  J.  Scott)  609;  74 
Eng.  Com.  Law  Rep.  609. 

The  agreement  of  both  parties  in  an  instrument  under  the 
seals  of  both  that  one  should  give  the  other  a  sum  of  money 
for  certain  of  his  lands,  amounts  to  a  covenant  by  the  vendor 
to  convey  as  well  as  by  the  vendee  to  pay.  Pordage  v.  Colef 
1  Saund.  319 ;  6  Man.  Gran.  &  Scott  176 ;  13  Com.  Bench 
(4  J.  Scott)  516  ;  60  Eng.  Cora.  Law  Rep.  174 ;  76  Id.  616. 

An  agreement  of  one  man  to  transport  salt,  and  of  another 
to  pay  him  therefor  imports  an  implied  covenant  on  the  part  of 
the  latter  to  allow  and  permit  the  former  to  transport  the  salt, 
and  to  furnish  him  with  the  agreed  quantities  for  that  pur- 
pose ;  the  implied  covenant  of  the  one  is  the  correlative  of 
the  express  covenant  of  the  other.  Whitens  adm^x  v.  Ton* 
eray,  5  Grat.  179. 

A  deed  of  bargain  and  sale  for  land,  after  setting  out  the 
parties  to  the  deed  and  specifying  the  land  and  the  interest 
conveyed,  goes  on  as  follows :  ^^  To  have  and  to  hold  the 
above  described  piece  or  parcel  of  land  free  and  clear  from 
me,  my  heirs,  executors,  administrators  and  assigns,  and /ram 
all  other  persons  whatsoever,  unto  the  said  /.  M.  &c."  This 
clause  was  held  by  the  supreme  court  of  North  Carolina  to 
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contain  a  covenant  for  quiet  enjoyment.  Midgeit  v.  Brooks, 
12  Iredell  147. 

Where  a  clause  of  warranty  being  found  in  a  demise  not  of 
a  freehold  interest,  but  of  a  term  for  years  only,  is  not  strictly 
and  properly  a  warranty,  the  court  looking  at  the  words  of 
the  warranty  may  yet  consider  that  they  do,  in  their  plain  and 
literal  meaning,  import  an  agreement  on  the  part  of  the  lessor 
that  the  lessee  shall  enjoy  the  land  demised  during  the  term 
mentioned  in  the  lease,  and  hold  that  they  amount  to  a  cove- 
nant to  that  effect.  Williams  v.  Burrell,  1  Man.  Gr.  &  Scott 
429 ;  50  Eng.  Com.  Law  Rep.  429. 

The  words,  "  the  farm  house  and  buildings  being  previously 
put  in  repair  and  kept  in  repair  by  the  said  Elizabeth  Jojies,^^ 
(the  lessor),  were  held  to  amount  to  a  covenant  by  her  to  put 
and  keep  the  premises  in  repair.  Cannock  v.  Jones,  3  W. 
H.  &  6.  238. 

So  in  many  other  cases  there  may  be  enough  in  the  instru- 
ment to  enable  the  court  to  gather  and  to  collect  from  it  a 
covenant.  Corbyn  v.  Leader,  6  C.  &  P.  32 ;  10  Bingh.  276 ; 
25  Eng.  Com.  Law  Rep.  131,  266. 

A  covenant  thus  gathered  and  collected  from  the  instrument, 
is  not  such  an  implied  covenant  as  is  to  be  considered  merely 
a  covenant  in  law;  it  differs  nothing  in  its  operation  or  legal 
consequences  from  an  express  covenant.  Williams  v.  Bur- 
tell,  1  Man.  Gr.  &  Scott  430 ;  50  Eng.  Com.  Law  Rep.  430. 
Although  a  covenant  in  law  might  extend  no  farther  than  to 
protect  such  estate  as  the  lessor  could  lawfully  grant,  which, 
in  this  case,  was  a  term  of  years  determinable  with  her  own 
life,  the  court  considered  the  covenant  as  if  it  were  an  express 
covenant  for  quiet  enjoyment,  extending  to  the  term  purported 
to  be  granted,  and  held  consequently  that  the  defendants  were 
liable  thereon  as  executors  of  the  covenantor. 

3.   What  words  do  not  amount  to  a  covenant. 

It  is  not  enough  that  a  man  has  sealed  and  delivered  a  deed 
to  maintain  an  action  of  covenant  against  him.  A  father  or 
guardian  may  sign  an  indenture  of  apprenticeship  to  consent 
that  his  son  or  ward  shall  bind  himself  as  an  apprentice.  If 
the  father  covenant  that  the  son  shall  faithfully  serve,' an  ac- 
tion will  lie  against  the  father  for  a  breach  of  that  covenant. 
Cuming  v.  Hill,  3  Barn.  d&  Aid.  59 ;  5  Eng.  Com.  Law  Rep. 
220 ;  but  not  otherwise.  There  may  be  words  shewing  what 
were  the  duties  of  the  apprentice,  yet  unless  the  father  or 
guardian  has  entered  into  a  covenant  for  their  performance,  an 
■ctioQ  of  covenant,  will  not  lie  against  him.  Blunt  v.  Mel- 
eher,  2  Mass.  231 ;  Ackley  v.  Hoskins^  14  Johns.  374 
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There  must  be  words  that  are  meant  to  operate  as  an  agra 
ment,  and  not  merely  as  words  of  condition  or  qualificatioi 
Com.  Dig.  Covenant  (A  3);  1  Roll.  Abr.  518;  Woheridg 
V.  S*tic'jrd,  3  Moore  &  Scott  561 ;  30  Eng.  Com.  Law  Rej 

010  :  Wahi  v.  Rarroll  cVc.  8  Gill  294,  6.  A  mortgage  dee 
mav  have  a  proviso,  that  if  a  party  pay  a  certain  sum  c 
oior.ev  a:  a  specided  lime,  then  the  deed  shall  be  void;  bu 
03  a:::.:-  w:H  not  lie  on  this  proviso  for  the  non-payment  c 
the  c::r.r;.- :  un  au  action  of  covenant,  Drummond^s  adrnW 
7.  Ri:'f.:r'{s.  "2  Munf.  337;  nor  an  action  of  debt,  Barrett  i 
'.P.;  -.  •  •w.  "2  G.ll  171.  This  shews  that  it  is  not  enough  tha 
:>--\^:  -iTf  T::i5  imporiins  an  acknowledgment  of  liability 
:":a:  <  ::  i  tt::!*  are  cot  always  construed  as  a  new  engage 
n^.::.  "-Vi-f^;  i  ie-l  sets  out  the  instrument  under  whici 
::-f  ^:  .  :;-  ir:-**?.  ar.d  does  not  expressly  affirm  that  liability 
1  :;  -:  :x  :  ::   riiT  is  not  necessarily  implied.     Courtney  v 

7 1 1  or   ^  Mjj:.  Jt  Grang.  870  ;  46  Eng.  Com.  Law  Rep.  470 

l"^.f  z.frv:  .*:"  a  covenant  is  not  given  to  a  writing  which  wa 

ii-^u^i'^i  :  >  :e.  a::J  is,  a  mere  statement  of  facts,  made  for  th( 

.\:." .  *  stf  : :"  s>.f  v.::*:  thai  the  real  attitude  and  obligation  of  ih 

.^jL-  t's  :;  ;>-•-  A-ric.ng  were  different  from  what  might  be  im- 

vi  c-  :. -c::  :'r,xz  \vh:oh  would  be  implied  from  the  face  of  th 

ioc-.      L.r'z  f  r^vr  v.  Pope's  adtnr  ^*c.  11  B.  Monroe  311 

r*^<f   :/.:'C  xust  be  satisfied  that  the  language  does  not 

ue.-:  .-  s^.^  V   that   she   parlies  contemplated  that  the  thing 

11  ^ ::  >e  i.\-.Tr :  ii  must  amount  to  a  binding  agreement  that 
,ie   .^    .c  s.ix*    be   done.     James  v.  Cochrane^  7  W.  H.  j& 

i.    '"l  11  ;>-/rv  j^  till  erprt'ss  covenantf  effect  to  be  givenU 
intension  as  expressed. 

"'\  'wv  vwtrc  tfs  rave  expressly  covenanted  to  perform  certain 
tvr>.  .  ivx-s  o:  :V'.;.''w  that  they  must  be  held  to  have  im- 
•.  ,\.      .vj-:r-M-::e^:  :Vr  every  aci  convenient  or  even  necessary 

.'V    vr-ws  "\rr:Vrmanoe  of  iheir  express  covenants.    "It 

>  ^  v  .1  .t;c      M-"^  Lord  Dtnman,  "for  the  court  to  effectn- 

i.T.     -v     i.vtf.o.r  ,*i'  :r.e  parlies  to  the  extent  to  which  they 

l,.^     \x  V   .*'f*:^:    ^:vf:ec»Iy.  expressed  themselves,  and  ano- 

•<         io.:  ./  I'^e     :s£r.::n^:::  all  such  covenants  as  upon  a 

.   .  >..'.-. n.  'M  :-''.e  ,vc:c  may  deem  fitting  for  completing 

K      .     .      >  .*:  :^e  vii::.^*.  but  which  they,  either  purposely 

....  M    .    >^Tv  cai:«ed.     The  former  is  but  the  ap- 

A  V  I  v.   ..    I    -i .^^  -i  :o::*:r.:ciiou  to  that  which  is  written; 

;iw  .1  ...   *v:.s    •  .:te  .<\^::vMis  by  which  the  parties  hara 

XKiiivi  .  K'..!.>^i  .:;>.  JLai  »  or"  course  quite  unauthorized,  as  well 


CH.  5.]  CONSTRUCTION    OF    COVENANTS.  41 

as  liable  to  great  practical  injustice  in  the  application.  Asp- 
din  V.  Austin,  5  Adol.  &  El.,  N.  S.  684 ;  48  Eng.  Com.  Law 
Rep.  684 ;  Dunn  v.  Sayles,  Id.  686.  Upon  this  principle  the 
court  of  appeals  of  Kentucky  has  decided  that  a  writing,  ac- 
knowledging the  receipt  of  property  from  another  for  sale, 
does  Dot  import  a  covenant  to  pay  over  the  money,  Wilcosen 
4^  V.  Rix,  1  H.  K.  Marshall  421 ;  and  that  neither  from  a  cov- 
enant to  sell  tobacco  at  New  Orleans  for  the  best  price  that 
can  be  obtained,  {Harris  v.  Ogg,  1  J.  J.  Marshall  411,)  nor 
from  an  instrument,  acknowledging  the  receipt  of  a  note  for 
eoUectioD,  can  there  be  implied  a  covenant  to  pay  the  money 
when  collected.  Wenzell  v.  Breckenridge's  ex^x  Sf'c,  3  Dana 
482.  In  this  case,  though  the  instrument  was  without  a  seal, 
the  action  of  covenant  was  brought  under  the  Kentucky  stat- 
ute of  1812,  mentioned  in  1  Rob.  Pract.  319;  and  the  opinion 
of  the  court  was,  that  no  words  had  been  used  which  could 
fiurly  be  interpreted  into  a  covenant  to  pay  the  money. 

In  Virginia  where  a  covenant  stated  that  the  covenantor 
had  received  of  the  covenantee  notes  on  men  in  this  state  for 
collection  to  a  specified  amount  and  he  would  be  bound  to  the 
covenantee  for  the  amount,  the  court  of  appeals  decided  that 
the  covenant  was  not  to  pay  at  all  events,  but  that  the  cove- 
nantor would  use  reasonable  diligence  in  collecting  the  debts 
and  would  pay  the  amount  collected  upon  request.  Lockridge 
V.  Carlisle,  6  Rand.  20. 

The  meaning,  in  a  lease,  of  the  word  datus  has  been  al- 
ready adverted  to;  ante,  1  Rob.  Pract.  417.  A  deed  having 
no  operation  until  delivery,  when  there  is  to  it  no  date  or  an 
impossible  date,  the  word  date  used  in  it  must  mean  delivery ; 
bot  if  it  has  a  sensible  date,  that  word  in  other  parts  of  the 
deed  may  mean  the  day  of  the  date  and  not  of  the  delivery  ; 
in  such  case  it  is  considered  that  the  party  executing  the  deed 
agrees  that  the  day  therein  mentioned  shall  be  the  date  for 
purposes  of  computation.  Styles  v.  Wardle,  4  Barn.  &  Cress. 
908 ;  10  Eng.  Com.  Law  Rep.  468 ;  Lewis  v.  Hillard,  1  Sid. 
374.  The  habendum  of  the  lease  is  considered  as  marking 
the  duration  of  the  lessee's  interest  while  its  operation  as  a 
grant  is  merely  prospective.  Wybtird  v.  Tuck,  1  Bos.  &  Pul. 
464 ;  Shaw  v.  Kay,  1  W.  H.  &  G.  411. 

A  bill  of  sale  of  a  slave  bears  date  the  1st  of  September, 
bot  is  actually  executed  and  delivered  on  the  14th  of  October 
following ;  the  covenant  of  warranty  is  expressed  as  usual  in 
the  present  tense.  Must  it  be  taken  as  relating  to  the  day  on 
which  it  was  executed,  although  the  actual  sale  took  place  the 
Isl  of  September,  and  although  it  was  the  design  of  the  par- 
ties in  giving  that  date  to  the  writing  to  make  the  covenant 
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relate  to  that  day  ?  The  court  of  appeals  of  Kentucky  has 
given  a  negative  answer  to  this  question.  The  extraneous 
fact  that  the  writing  was  not  executed  until  a  day  subsequent 
to  that  on  which  it  bears  date  was  not  allowed  to  change  the 
construction  of  the  instrument  and  defeat  the  intention  of  the 
parties.  Butler  v.  Elliston,  4  Dana  88.  Such  a  fact  might, 
however,  be  shewn,  when  the  shewing  it  would  not  defeat 
but  carry  out  the  intention.     Cordle  v.  Burch^  10  Grat.  483. 

6.  How  far  one  covenant  or  clause  is  qualified  by  another. 

It  has  often  been  a  question  how  far  a  covenant  is  to  be  con- 
trolled or  qualified  by  another  clause  in  the  deed.  Hesse  v. 
Stevenson,  3  Bos.  &  Pul.  565 ;  Saward  v.  Anstey,  2  Bingh. 
619;  9  Eng.  Com.  Law  Rep.  506.  The  authorities  warrant 
the  court  in  comparing  the  clause  under  immediate  considera- 
tion  with  all  which  precedes  and  follows  it  (even  though  not 
forming  parts  of  the  same  sentence,)  and  with  the  nature  of 
the  obligation  entered  into  for  the  purpose  of  discovering  and 
effectuating  the  intention  really  expressed  by  the  parties.  Ld. 
Dennian,  C.  J.  6  Adol.  &  El.  634 ;  33  Eng.  Com.  Law  Rep. 
155.  General  introductory  words  of  one  covenant  for  title 
may  be  applied  to  another  in  which  they  are  not  found,  where 
from  what  is  found  in  other  parts  of  the  deed,  it  appears  that 
such  must  have  been  the  intention  of  the  parties.  NtTid  v. 
Marshall,  3  J.  B.  Moore  703  ;  1  Brod.  &  Bingh.  319  ;  6  Eng. 
Com.  Law  Rep.  95 ;  7  Man.  Gr.  &  Scott  341 ;  62  Eng.  Com. 
Law  Rep.  341.  A  covenant  which  if  taken  by  itself  is 
general  may  thus  be  qualified  bywords  introducing  the  whole 
series  of  covenants ;  it  may  be  qualified  by  a  preceding  or  sub- 
sequent restricted  covenant  when  the  two  are  connected  to- 
gether by  words  which  extend  to  both.  Browning  v.  Wright, 
2  Bos.  &  Pul.  13  ;  Foord  v.  Wilson,  8  Taunt.  543  ;  4  Eng. 
Com.  Law  Rep.  208  ;  Stannard  v.  Forbes  ^c.  6  Adol.  &  El. 
672 ;  33  Eng.  Com.  Law  Rep.  155. 

There  seems,  however,  to  be  but  one  English  case  where  a 
general  covenant  has  been  held  to  be  qualified  by  others,  un- 
less in  some  way  connected  with  them.  That  case  is  Milner 
V.  Horton,  McClel.  647.  The  court  of  king's  bench  having 
considered  that  case,  has  not  felt  bound  by  its  authority ;  a 
covenant  for  title  which  was  general  and  unqualified  in  itself, 
and  unconnected  with  any  words  in  the  qualified  covenant,  it 
considered  must,  in  a  court  of  law,  be  regarded  as  an  absolute 
covenant  for  title.  Smith  v.  Compton  Sfc.  3  Barn.  &  Adol. 
189  \  23  Eng.  Com.  Law  Rep.  55.  When  there  are  two  ex- 
press covenants,  for  example,  one  that  the  lessor  has  power  to 
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grant,  the  other  that  the  lessee  shall  enjoy  without  interrup- 
tion from  any  claiming  under  the  lessor,  the  generality  of  the 
one  is  not  qualified  by  the  other.  Nonnan  v.  Foster^  I  Mod. 
101 ;  Praser  v.  Skey,  2  Chitty's  Rep.  646 ;  18  Eng.  Com.  Law 
Rep.  441  ;  Bender  v.  Fromberger,  4  DalL  436 ;  Duvall  v. 
Craig,  2  Wheat.  68. 

But  there  is  a  great  difference  between  a  case  where  the 

covenant  for  title  was  express,  as  it  was  in  several  cases  above 

cited,  and  in  Oainsford  v.  Oriffiths,  1  Saund.  69 ;  Hesse  v. 

Stevenson,  3  Bos.  &  Pul.  666 ;  and  Barton  v.  Fitzgerald,  1 6 

Blast  530 ;  and  the  case  of  a  covenant  implied  in  the  word 

demise.     That  the  generality  of  the  covenant  in  law  contained 

in  the  word  demise,  is  restrained  by  an  express  covenant  for 

quiet  enjoyment,  was  laid  down  in  Nokes^s  case,  as  reported 

by  Lord  Coke,  in  4  Rep.  806.     Expressum  facit  taciturn  cea* 

tare,     Merrill  ^c.  v.  Frame,  4  Taunt.  329.      There  is  some 

difference  between  the  report  of  Nokes^s  case,  in  4  Rep.  806, 

and  that  in  Cro.  Eliz.  674 ;  but  Lord  Cokeys  report  is  taken 

to  be  correct.     The  rule  of  Nokes^s  case,  as  reported  by  him, 

has  been  constantly  acted  on.  Line  v.  Stephenson  S^c,  4  Bingh. 

N.  C.  678 ;  33  Eng.  Com.  Law  Rep.  492 ;  Morris  v.  Harris, 

9GiU  27 ;  2  Gaines's  Rep.  192 ;  Ke^it  v.  Wekh,  7  Johns.  260  ; 

Vanderkaer  v.  Vanderkaer,  11  Id.  122.     Though  under  that 

rule,  the  word  demise  does  imply  a  covenant  for  title,  it  is  only 

when  there  is  no  express  covenant  inconsistent  with  such  a 

construction.     6  Bingh.  183 ;  36  Eng.  Com.  Law  Rep.  77. 

6'  Of  conditions  and  exceptions ;   how  construed ;   and  the 
rules  for  construing  covenants  generally. 

It  is  sometimes  a  question  whether  a  particular  stipulation 
is  a  condition  or  a  covenant.  The  difference  between  the  two 
is  pointed  out  in  Willson  ^c.  v.  Phillips,  2  Bingh.  13 ;  9  Eng. 
Com.  Law  Rep.  296.  There  the  stipulation  was  considered 
a  covenant  rather  than  a  condition. 

Where  a  defendant  had  agreed  to  erect  certain  buildings 
vi(hin  the  period  of  18  months,  '^  the  whole  of  which  were  to 
be  left  to  the  superintendence  of  the  plaintiff  and  E.  J.,  the 
defendant's  son,"  it  was  held  that  there  was  an  absolute  cove- 
nant to  do  the  work  within  18  months,  and  that  the  succeed- 
ing clause  was  inserted  for  the  benefit  of  both  parties,  which 
they  were  at  liberty  to  avail  themselves  of  if  they  should  think 
fit  to  do  80 ;  but  that  it  did  not  amount  to  a  condition,  neither 
a  condition  precedent  or  concurrent.  Cannodc  v.  Jones,  3  W. 
H.  &G.  238;  6  Id.  713,  14. 
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Where  in  a  grant  or  lease  there  is  an  exception,  as  to  the 
meaning  of  which  there  is  any  reasonable  degree  of  doubt,  it 
has  been  said  the  words  of  the  exception  are  to  be  considered 
as  the  words  of  the  grantor  or  lessor,  and  to  be  construed  in 
favour  of  the  grantee  or  lessee.  5  Rep.  106.  This  rule  has 
been  recognized  and  acted  on  in  modern  as  well  as  ancient 
times.  Earl  of  Cardigan  v.  Armitage,  2  Barn.  &  Cress.  197 ; 
9  Eng.  Com.  Law  Rep.  63 ;  BuUen  v.  Denning,  6  Barn.  & 
Cress.  842;  11  Eng.  Com.  Law  Rep.  384.  It  has  been  laid 
down,  too,  to  be  a  rule  that  a  covenant  is  to  be  taken  most 
strongly  against  the  party  making  it,  Tindal,  C,  J.,  9  Bing. 
24 ;  23  Eng.  Com.  Law  Rep.  252 ;  and  to  be  also  a  rule  that 
a  covenant,  the  effect  of  which  is  to  restrict  the  covenantor 
in  the  use  and  enjoyment  of  his  freehold,  is  to  be  construed 
strictly  against  the  covenantee.  Holrot/d,  J.,  in  Mayor  of  Li- 
verpool V.  Tomlinson,  7  Dow.  &  Ry.  556  ;  16  Eng.  Com.  Law 
Rep.  298. 

These  rules,  however,  are  subordinate  to  another,  that  in 
construing  agreements  as  well  as  statutes,  the  court  is  bound 
to  put  on  them  that  meaning  which  is  the  plain,  clear  and  ob- 
vious result  of  the  language  used.  Tielens  v.  Hooper,  5  W. 
H.  &  G.  833 ;  Beits  v.  Turner,  1  Johns.  Cas.  69 ;  Moss  v. 
Stipp,  3  Munf.  166. 

7.  How  agreement  is  to  be  performed  where  it  is  for  the  sale 
and  conveyance  of  land. 

Upon  the  principles  of  the  common  law  any  one  undertak- 
ing to  do  an  act  or  cause  it  to  be  done,  is  bound  to  do  it,  or 
cause  it  to  be  done  at  his  peril,  and  to  find  the  means  of  doing 
it  unless  it  cannot  be  possibly  done  without  the  active  con- 
currence of  the  party  with  whom  the  contract  is  made.  Oreen^ 
J.  in  Fairfax  v.  Lewis,  2  Rand  35.  If  the  agreement  cannot 
be  performed  according  to  the  words,  he  shall  perform  it  as 
near  to  the  intent  of  the  agreement  as  he  can.  Leber  v. 
Kauffelt,  5  W.  &  S.  445.  If  an  actual  impossibility  were 
shewn,  he  might  go  to  a  court  of  equity  to  restrain  proceed- 
ings in  action  on  the  covenant ;  he  shewing  that  he  had  done 
all  in  his  power  to  fulfill  it.  Littledale,  J.  7  Adol.  &  El.  798 ; 
34  Eng.  Com.  Law  Rep.  231. 

It  is  a  rule  in  England  that  in  the  conveyance  of  real  pro- 
perty where  no  special  provision  is  made  in  the  contract,  the 
expense  of  the  conveyance  falls  upon  the  purchaser,  and  in 
the  absence  of  any  stipulation  to  the  contrary  it  becomes  his 
duty  to  prepare  and  tender  such  conveyance ;  and  the  same 
practice  prevails  with  regard  to  terms  for  years  and  railway 
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shares,  notwithstanding  that  in  respect  to  such  shares  the  form 
of  conveyance  is  simple  and  prescribed  in  terms  by  the  act  of 
parliament.  In  every  case  of  the  kind  the  vendee  must  ten- 
der the  instrument  to  the  vendor  for  execution  before  he  can 
maintain  any  action  for  its  non-execution.  Stephens  v.  De 
Medina,  4  Adol.  &  El.  N.  S.  422 ;  45  Eng.  Com.  Law  Rep. 
422. 

This  is  regarded  in  the  United  States  as  an  exception  to  the 
general  rule  of  law,  and  founded  upon  the  practice  of  the  pro- 
fession in  England  as  to  conveyancing.  No  such  practice  pre- 
vails in  Virginia  or  Massachusetts.  Here  if  a  man  covenants 
to  execute,  or  to  cause  a  third  person  to  execute,  a  conveyance, 
it  is  no  answer  to  an  action  for  his  breach  of  this  covenant, 
that  the  vendee  has  not  prepared  or  demanded  such  convey- 
ance. Fair/ax  v.  Lewis,  2  Rand.  35 ;  Finney  v.  Ashley,  15 
Pick.  652. 

When  a  deed  is  to  be  delivered  or  tendered  before  there  is 
aright  to  demand  payment  of  purchase  money,  the  descrip- 
tion in  the  deed  must  be  sufficient  to  embrace  all  the  land 
agreed  to  be  conveyed  ;  and  the  deed  must  be  in  other  respects 
sufficient  to  convey  the  title  stipulated  to  be  conveyed.  Jones 
V.  Gardner,  10  Johns.  276. 

When  a  vendor  acting  in  his  own  right  and  not  as  trustee 
contracts  to  give  a  sufficient  deed  to  vest  in  the  vendee  ^'  the 
iiik  of  the  said  farm,"  it  is  a  valid  objection  to  the  deed  that 
the  wife  of  the  vendor  has  not  executed  it  with  the  solemni- 
ties required  by  law  to  bar  her  dower ;  in  such  case  the  title 
is  considered  to  mean  the  legal  estate  in  fee,  free  and  clear  of 
all  ?aiid  claims,  liens  and  incumbrances  whatsoever.     S.  C. 

But  when  the  vendor  goes  no  farther  than  to  bind  himself 
to  give  a  good  and  sufficient  deed  for  the  premises,  it  has  been 
considered  in  New  York  that  this  relates  merely  to  the  valid- 
ity and  sufficiency  of  the  conveyance  in  point  of  law,  to  pass 
whatever  right  the  vendor  had  in  the  lands  to  the  vendee ; 
and  that  the  conveyance  being  without  warranty  or  personal 
coFenants,  is  no  valid  objection  to  it.     Van  Eps  v.  Corpora- 
Hm  of  Schenectady,  12  Johns.  442  ;   Gazley  v.  Price,  16  Id. 
269;  Parker  v.  Parmelee,  20  Johns.  132;  the  court  distin- 
guishing this  last  case,  which  was  an  action  at  law  for  breach 
of  covenant,  from  the  bill  in  equity,  in  Clute  v.  Robinson,  2 
Johns.  695,  for  specific  execution,  and  from  the  action  of  as- 
9iunpsit  in  Judson  v.  Wass,  11  Johns.  525,  where  failure  of 
consideration  could  be  set  up  as  a  defence.     The  covenant  in 
Parker  v.  Parmelee,  was  to  execute  a  good  warrantee  deed  of 
conveyance  of  the  lot.     The  court  did  not  consider  this  ex- 
pression to  mean  that  he  will  give  a  good  title ;  "  it  is/'  said 
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Spencer,  C.  J.  ''to  be  a. good  warrantee  deed  of  conveyance; 
the  word  ^ood  refers  only  to  the  instrument  of  conveyance; 
it  does  not  mean  that  he  will  give  a  good  warranted  title." 
20  Johns.  134. 

So  also  in  Pennsylvania  a  covenant  to  grant,  convey  and  as- 
sign in  fee  simple  is  satisfied  by  a  deed  in  fee  simple  with  spe- 
cial warranty  or  without  general  warranty.  Espy  v.  Ander* 
5on,  2  Harris  312. 

On  the  other  hand,  in  Virginia  a  contract  for  a  conveyance 
from  a  vendor,  acting  in  his  own  right  and  not  as  trustee,  is 
generally  regarded  as  a  contract  for  a  conveyance  with  gene- 
ral warranty.  Here,  it  has  been  thought  there  may  be  good 
reasons  why  a  vendee  in  contracting  for  the  purchase  of  land 
should  insist  on  having  a  conveyance  from  the  vendor  himseif 
to  the  exclusion  of  one  from  his  heirs  ;  and  when  it  appeared 
by  the  agreement  that  the  vendor  bound  himself  to  execute  a 
conveyance,  and  the  vendee  bound  himself  and  his  heirs  to 
pay  the  purchase  money  on  the  day  of  the  execution  of  the 
conveyance,  it  was  considered  necessary  in  an  action  against 
the  vendee  for  the  purchase  money,  to  aver  that  such  convey- 
ance was  made  or  tendered  by  the  vendor ;  the  executors  of 
the  vendor  were  unable  to  recover  on  the  ground  that  a  con« 
veyance  was  made  and  tendered  by  the  vendor's  widow  and 
heirs,  which  the  vendee  refused  to  accept ;  the  court  thought 
that  he  had  a  right,  after  the  vendor's  death  to  refuse  such  con- 
veyance and  waive  the  contract  altogether.  Spindle^s  ctdrn^s 
V.  Miller^ s  ex^ors,  6  Munf.  170. 

8.  Rules  as  to  covenants  prescribed  by  the  statute  of  8  ^9 
Vict.  ;  and  the  Code  of  Virginia. 

The  Code  of  Virginia,  p.  605,  6,  7,  ch.  1 17,  has  the  follow- 
ing provisions,  taken  chiefly  from  the  statute  of  8  &  9  Vict 
p.  1242,  ch.  119,  p.  1262,  ch.  124 : 

§  9.  When  a  deed  uses  the  words  "  the  said  covenants/' 

such  covenant  shall  have  the  same  effect  as  if  it  was  expressed  to  be  by 
the  covenantor,  for  himself,  his  heirs,  personal  representatives  and  as- 
signs, and  shall  be  deemed  to  be  with  the  covenantee^  his  heirs,  perso- 
nal representatives  and  assigns. 

§  10.  A  covenant  by  the  grantor  in  a  deed,  "  thai  he  wtU  warrant 
generally  the  property  hereby  conveyed,**  shall  have  the  same  effect  as 
if  the  grantor  had  covenanted  that  he,  his  heirs  and  personal  represes- 
tatives,  will  forever  warrant  and  defend  the  said  property  unto  the 
grantee,  his  heirs,  personal  representatives  and  assigns,  against  the 
claims  and  demands  of  all  persons  whomsoever. 

§  11.  A  covenant  by  any  such  grantor,  <<  ih4U  he  mU  xoarrant  tf^ 
ciaMy  the  proper^  hereby  conveyed/*  shall  have  the  same  effbet  as  if 
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the  grantor  had  coTenanted  that  he^  his  heirs  and  personal  representa- 
tives, will  forever  warrant  and  defend  the  said  property  unto  the  gran- 
tee, his  heirs,  personal  representatives  and  assigns,  against  the  claims 
ind  demands  of  the  grantor^  and  all  persons  claiming  or  to  claim  by, 
through  or  under  him. 

§  12.  The  words  "  with  general  warranty,"  in  the  granting  part  of 
my  deed,  shall  be  deemed  to  bo  a  covenant  by  the  grantor  <'  that  he 
ViS  varrant  generally  the  property  hereby  conveyed^'  The  words 
'^  wUk  rpeeial  warranty,**  in  the  granting  part  of  any  deed,  shall  be 
deemed  to  be  a  covenant  by  the  grantor  <'  that  he  will  warrant  specictUy 
the  property  herehy  conveyed** 

§  13.  A  covenant  by  the  grantor  in  a  deed  for  land,  <<  that  he  has  the 
right  to  convey  the  $aid  land  to  the  grantee,**  shall  have  the  same  e£fect 
t8  if  the  grantor  had  covenanted  that  he  has  good  right,  full  power 
md  absolute  authority,  to  convey  the  said  land,  with  all  the  buildings 
thereon  and  the  privileges  and  appurtenances  thereto  belonging,  unto 
the  grantee,  in  the  manner  in  which  the  same  is  conveyed  or  intended 
10  to  be  by  the  deed,  and  according  to  its  true  intent. 

§  14.  A  covenant  by  any  such  grantor,  "  that  the  grantee  shall  have 

fiut  possemon  of  the  said  land,**  shall  have  as  much  effect  as  if  he 

eorenanted  that  the  grantee,  hb  heirs  and  assigns,  might,  at  any  and 

ill  timet  thereafter,  peaceably  and  quietly  enter  upon  and  have,  hold 

tnd  enjoy,  the  land  conveyed  by  the  deed  or  intended  so  to  be,  with  all 

the  buildings  thereon  and  the  privileges  and  appurtenances  thereto  be- 

loDgiDff,  and  receive  and  take  the  rents  and  profits  thereof,  to  and  for 

kii  and  their  use  and  benefit,  without  any  eviction,  interruption,  suit, 

dum  or  demand  whatever.    If  to  such  covenant  there  be  added  ^^/ree 

fnm  aU  incumbrances,**  these  words  shall  have  as  much  effect  as  the 

woids  "  and  that  freely  and  absolutely  acquitted,  exonerated  and  for- 

erer  discharged,  or  otherwise  by  the  said  grantor  or  his  heirs  saved 

Wmless  and  indemnified,  of,  from  and  against  any  and  every  charge 

tnd  meambrance  whatever.'^ 

§  15.  A  covenant  by  any  such  grantor,  ''  that  he  will  execute  such 
farther  assurances  of  the  said  lands  as  may  be  requisite/*  shall  have 
tiie  same  effect  as  if  he  covenanted  that  he,  the  grantor,  his  heirs  or 
personal  representative,  will  at  any  time,  upon  any  reasonable  request, 
It  the  charge  of  the  grantee,  his  heirs  or  assigns,  do,  execute,  or  cause 
to  be  done  or  execut^,  all  such  further  acts,  deeds  and  things,  for  the 
(setter,  more  perfectly  and  absolutely  conveying  and  assuring  the  said 
hods  and  premises,  hereby  conveyed  or  intended  so  to  be,  unto  the 
gnntee,  his  heirs  and  assigns,  in  manner  aforesaid,  as  by  the  grantee, 
lus  heirs  or  assigns,  his  or  their  counsel  in  the  law,  shall  be  reasonably 
derised,  advised  or  required. 

§  16.  A  covenant  by  any  such  grantor  '^  that  he  has  done  no  act  to 
i^ewmher  the  said  lands,**  shall  have  the  same  effect  as  if  he  cove- 
otQted  that  he  had  not  done  or  executed,  or  knowingly  suffered,  any 
•eft,  deed,  or  thing  whereby  the  lands  and  premises  conveyed,  or  inten- 
ded so  to  be,  or  any  part  thereof,  are,  or  will  be,  charged,  affected  or 
ineambered  in  title,  estate,  or  otherwise. 

§  17.  In  a  deed  of  lease,  a  covenant  by  the  lessee  '^  to  pay  the  rent,** 
mH  have  the  effect  of  a  covenant  that  the  rent  reserved  by  the  deed 
ihall  be  paid  to  the  lessor,  or  those  entitled  under  him,  in  the  manner 
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therein  meDtioned;  and  a  covenant  by  him  ''  to  pay  the  taace^^  shall 
have  the  effect  of  a  covenant  that  all  taxes^  levies,  and  assessments 
upon  the  demised  premises,  or  upon  the  lessor  on  account  thereof,  shall 
be  paid  bj  the  lessee  or  those  claiming  under  him. 

§  18.  In  a  deed  of  lease,  a  covenant  by  the  lessee  that  ^^ht  wQlm/t 
assign  without  leave/'  shall  have  the  same  effect  as  a  covenant  that  the 
lessee  will  not,  during  the  term,  assign,  transfer,  or  set  over  the  premi- 
ses,  or  any  part  thereof,  to  any  person,  without  the  consent,  in  writing, 
of  the  lessor,  his  representative  or  assigns.  And  a  covenant  bj  him 
that  '^  Ae  toill  have  the  premises  in  good  repair"  shall  have  the  same 
effect  as  a  covenant  that  the  demised  premises  will,  at  the  expiration  or 
other  sooner  determination  of  the  term,  be  peaceably  surrendered  and 
yielded  up  unto  the  lessor,  his  representatives  or  assigns,  in  good  and 
substantial  repair  and  condition,  reasonable  wear  and  tear  excepted. 

§  19.  No  covenant  or  promise  by  a  lessee,  that  he  will  leave  the  pre* 
mises  in  good  repair,  shall  have  the  effect,  if  the  buildings  are  destrojed 
by  fire,  or  otherwise,  without  fault  or  negligence  on  his  part,  of  binding 
him  to  erect  such  buildings  again,  unless  there  be  other  words  shewing 
it  to  be  the  intent  of  the  parties  that  he  should  be  so  bound. 

§  20.  A  covenant  by  a  lessor  ^^for  the  lessee's  quiet  enjoyment  of  his 
temiy*  shall  have  the  same  effect  as  a  covenant  that  the  lessee,  his  per- 
sonal representative  and  lawful  assigns,  paying  the  rent  reserved,  and 
performing  his  or  their  covenants,  shall  peaceably  possess  and  enjoy 
the  demised  premises,  for  the  term  granted,  without  any  interruption 
or  disturbance  from  any  person  whatever. 

§  21.  And  if  in  a  deed  of  lease  it  be  provided  that  '^  the  lessor  ma§f 
re-enter  for  default  of  days  in  the  payment  of  rent,  or  far 

the  breach  of  covenants"  it  shall  have  the  effect  of  an  agreement  that 
if  the  rent  reserved,  or  any  part  thereof,  be  unpaid  for  such  number  of 
days  after  the  day  on  which  it  ought  to  have  been  paid,  or  if  any  of 
the  other  covenants  on  the  part  of  the  lessee,  his  personal  represents- 
tive  or  assigns,  be  broken,  then,  in  either  of  such  cases,  the  lessor,  or 
those  entitled  in  his  place  at  any  time  afterwards,  into  and  upon  the 
demised  premises,  or  any  part  thereof,  in  the  name  of  the  whole,  nuiy 
re-enter,  and  the  same  again  have,  re-possess,  and  enjoy,  as  of  his  or 
their  former  estate. 

9.  What  is  included  in  a  covenant  extending  to  the  property 
conveyed;  whether  there  is  a  warranty  of  the  quantity  if 
land. 

The  Code  of  Virginia,  (ch.  117,  <^  7,  p.  504,)  like  the  statute 
of  8  and  9  Vict.  p.  1942,  ch.  119,  and  p.  1962,  ch.  124,  jmto- 
vides  that  every  deed  conveying  land  shall,  unless  an  exception 
be  made  therein,  be  construed  to  include  all  buildings,  privi* 
leges  and  appurtenances  of  every  kind  belonging  to  the  lands 
therein  embraced.  A  covenant  extending  to  the  property  con- 
veyed will,  in  Virginia,  no.less  than  in  New  York,  include  the 
fences  as  well  as  the  trees,  buildings,  mines,  quarries  and  other 
things  granted.     Mott  v.  Palmer,  1  Comstock  573. 
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Where  there  is  no  special  warrant7  of  quantity,  and  the 
quantity  proves  short  of  that  mentioned  in  the  deed,  it  has 
been  attempted  to  sustain  an  action  of  covenant  on  the  gene- 
ral warranty  of  the  premises.  Such  an  attempt  has  failed  in 
SoQth  Carolina.     Bauskett  v.  Jones,  2  Spears  68. 

10.  0/  covenants  in  a  lease  ;  how  far  lessee  is  liable  under 
a  covenant  to  pay  taxes  i/^c.  ;  effect  of  disturbing  his  quiet 
tnjoytnent ;  when  rent  is  apportionable. 

There  is  sometimes  a  difficulty  in  construing  a  covenant  to 
pay  taxes  when  it  makes  a  distinction  between  'Afresh  taxes'' 
tod  other  taxes.  Watson  v.  Atkins,  3  Barn.  &  Aid.  647  ;  5 
Eng.  Com.  Law  Rep.  41 1.  The  case  is  generally  more  clear 
when  broad  and  general  terms  are  used,  Payne  v.  Barridge, 
12M.&  W.  728. 

A  covenant  by  a  lessee  to  discharge  all  rates,  taxes  and  as- 
leflsments  which  the  premises  shall  be  liable  for  or  which  shall 
be  raised,  levied  or  assessed  on  the  same  during  the  continu- 
toce  of  the  lease,  is  not  restricted  to  assessments  authorized 
by  the  law  existing  at  the  execution  of  the  lease ;  but  binds 
the  lessee  or  assignee  to  provide  for  all  assessments,  whether 
imposed  according  to  laws  then  existing  or  those  subsequently 
enacted.     Post  v.  Kearney,  2  Comstock  396. 

When  there  is  a  covenant  for  quiet  enjoyment  against  any 
letjsait,  disturbance  or  interruption  by  the  defendant  or  others 
claiming,  by,  from  or  under  him,  these  words  imply  a  claim 
by  title  from  the  lessor.  If  therefore  there  be  claim  against 
bim  for  rent  due  from  him  before  the  demise,  a  distress  for 
nch  rent  is  not  a  proceeding  within  the  terms  of  the  cove- 
mnt.  Stanley  v.  Hayes,  3  Adol.  6c  El.  N.  S.  106 ;  43  Eng. 
Com.  Law  Rep.  652. 

On  a  covenant  that  the  lessee  shall  during  the  term  quietly 
tojoythe  premises,  the  plaintiff  should  not  commence  his  ac- 
tion until  the  arrival  of  the  time  prescribed  for  the  term  to 
begin.  Ireland  v.  Bircham,  2  Bingh.  N.  C.  90 ;  29  Eng.  Com. 
Law  Rep.  266. 

An  eviction  by  a  landlord  of  his  tenant  from  part  of  the 
pemises  does  not  put  an  end  to  the  tenancy  or  discharge  the 
tenant  from  the  performance  of  his  covenant  other  than  the 
corenant  for  the  payment  of  rent.  Newton  v.  Allen,  1  Adol. 
*  El.  N.  S.  618 ;  41  Eng.  Com.  Law  Rep.  518  ;  Morrison 
^  Ckadwick,  7  Man.  Grang.  &  Scott  283 ;  62  Eng.  Com. 
Uw  Rep.  283.  It  does  however  create  a  suspension  of  rent. 
8.C.;  1  Wms.  Saund.  204,  note  (2.) 
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In  covenant  as  between  lessor  or  lessee,  where  the  action  is 
personal  and  upon  a  mere  privity  of  contract,  and  on  that  ac- 
count transitory,  as  any  other  personal  action  is,  the  rent  is  not 
apportionable.  Bro.  Abr.  Contract,  pi.  16;  Moor  116;  Finch's 
Law  Lib.  2,  c.  18;  Stevenson  v.  Lombard^  2  East  579; 
Holgate  !fc.  v.  Kay^  1  Car.  &  Kirw.  341 ;  47  Eng.  Com.  Law 
Rep.  341. 

A  lease  made  by  a  mortgagor  not  binding  the  mortgagee, 
he  has  in  Massachusetts  under  the  statute  of  1785,  c.  22,  ^ 
2;  R.  S.  c.  107,  <^  1,  aright  under  his  paramount  title  to  enter 
as  against  the  lessee.  15  Mass.  270  ;  Reed  v.  Davis  ^c.  4 
Pick.  216.  The  lessee  being  thus  evicted,  such  eviction  is  a 
good  defence  to  an  action  against  him  by  the  lessor  for  rent 
which  had  not  become  due  before  the  mortgagee  entered  and 
ousted  him.  Smith  v.  Shepard,  15  Pick.  150 ;  Stone  v.  Pat" 
terson,  19  Id.  476 ;  Welch  v.  Adams,  1  Met.  494.  Under  the 
rule  stated  in  1  Rob.  Pract.  441,  the  lessee  having  the  whole 
day  to  pay  a  quarter's  rent,  when  the  mortgagee's  entry  was 
during  that  day,  the  lessor  failed  to  recover  the  quarter's  rent 
15  Pick.  150.  This  was  a  case  in  which  the  quarter's  rent  was 
due  by  covenant  in  advance.  The  enjoyment  of  the  land 
being  the  consideration  for  the  payment  of  rent,  it  was  con- 
sidered that  when  the  prospective  enjoyment  of  the  estate  was 
taken  away,  the  obligation  to  make  the  prospective  payment 
ceased. 

Although  rent  is  not  apportionable  in  an  action  of  covenant 
as  between  lessor  and  lessee,  it  is  apportionable  in  an  action  of 
debt ;  and  it  is  apportionable  in  an  action  of  covenant  against 
an  assignee  upon  a  covenant  running  with  the  land.  Being 
chargeable  on  the  privity  of  estate,  and  in  respect  of  the  land, 
his  rent  is  apportionable  in  covenant  as  it  would  be  in  debt, 
Stevenson  v.  Lambard,  2  East  575. 

1 1.  How  covenant  to  repair  must  be  performed,  when  the  hou$e 
is  destroyed  by  fire. 

When  a  duty  is  cast  upon  a  person  by  the  law — not  by  his 
own  voluntary  contract — he  may  be  excused  from  performing 
that  duty  by  its  becoming  impossible  by  the  act  of  Ood. 
Queen  v.  Leicestershire,  15  Adol.  &  El.  N.  S.  88 ;  69  Eng. 
Com.  Law  Rep.  88.  And  a  man  may  be  excused  from  a  duty 
imposed  upon  him  by  the  law,  if  he  is  disabled  from  perform- 
ing it  without  any  fault  of  his  own.  Yet  when  by  his  own 
contract  he  creates  a  duty  or  charge  upon  himself,  he  is  boand 
to  make  it  good  notwithstanding  any  accident  by  inevitable 
necessity  ;  because  he  might  have  provided  against  it  by  his 
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contract.     6  T.  R.  750;   Walion  v.  Waierhouse,  2  Saund. 
422  a,  note  ;  16  Mass.  240. 

A  lessee  covenants  that  he  will  keep  in  repair,  support  and 
maintain  all  the   fences  and  buildings,  saving  and  excepting 
natural  decay ;  and  that  at  the  determination  of  the  lease  he  will 
leave  and  yield  up  the  premises  in  as  good  condition  as  the 
same  were  in  at  the  date  of  the  lease,  reasonable  use  and  wear- 
ing thereof  excepted.     7  C.  &  P.  129 ;  32  Eng.  Com.  Law 
Rep.  464.     The  house  and  fences  are  by  accident,  during  the 
term,  consumed  by  fire ;  to  the  surprise  of  the  lessee,  he  is 
called  on  to  rebuild,  and  failing  to  do  so,  an  action  is  main- 
tained against  him  for  breach  of  his  covenant ;  the  court  say- 
ing he  might  have  guarded  against  it  by  introducing  such  an 
exception  as  is  generally  adopted  in  mercantile  contracts,  "fire 
or  other  casualty  excepted."     Phillips  v.  Stevens,  16  Mass. 
238. 

In  New  York  as  well  as  Massachusetts,  the  courts  have  re- 
cognized the  rule  established  by  the  cases  of  the  Earl  of 
Ckeslerfield  v.  Duke  of  Bolton,  Com.  627 ;  Bullock  v.  Domn 
I  im«,  6  T.  R.  650  ;  2  Chitty's  Rep.  608  ;  18  Eng.  Com.  Law 
Rep.  431 ;  Brecknock  Navigation  Co^v.  Pritchard,  6  T.  R. 
750;  Digby  v.  Atkinson,  4  Camp.  275;  holding  that  on  a 
general  covenant  by  the  lessee  to  repair  he  is  bound  to  rebuild 
incase  of  destruction  of  buildings  by  an  accidental  fire,  or  of 
abridge  by  an  extraordinary  flood.  And  when  there  is  such 
a  covenant  by  the  lessor,  \i  receives  a  like  construction.  The 
supreme  court  of  New  York  considered  there  was  no  doubt 
but  that  by  a  covenant  to  repair  like  that  in  Allen  v.  Culver, 
3  Denio  294,  the  lessors  were  bound  to  rebuild  in  case  of  total 
destraction  by  fire  ;  and  that  the  lessee  might  have  his  action 
to  recover  the  damages  sustained  by  reason  of  the  non-per- 
fonnance  of  this  covenant.  Nor  is  this  rule  of  construction 
confined  to  cases  of  landlord  and  tenant.  Brecknock  Navi- 
gation Co.  V.  Pritchard,  6  T.  R.  750  ;  Beach  v.  Crain,  2 
Comstock  94  A  right  of  way  or  road  is  released  through  the 
gnmtor's  lands;  he  agreeing  to  erect  a  good  and  substantial  gate 
St  the  terminus  of  such  road  ;  and  the  grantees  covenanting 
that  all  the  repairs  necessary  to  be  made  to  said  gate  should 
be  made  by  them.  The  gate  is  erected  by  the  grantor  and  re- 
moved by  some  person  unknown ;  it  is  held  the  grantees  are 
bonnd  to  replace  it.     S.  C. 

In  Virginia  the  courts  have  been  averse  to  extending  the 
doctrine  of  the  tenant's  liability  in  any  degree  beyond  the  ad- 
judged cases.  8  Leigh  532.  An  agreement  in  a  lease  of  a  lot 
that  a  tenant  will  at  the  expiration  of  the  term  <<  return  the 
Hid  property  with  all  its  appurtenances,"  has  in  Virginia  been 
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construed  as  looking  to  the  return  in  opposition  to  holding 
over — not  to  the  hazards  of  fire  or  other  casualty.  Mills  and 
a  carding  machine  being  consumed  (accidentally  or  by  some 
unknown  incendiary)  by  fire,  it  was  held  under  such  an  agree- 
ment that  the  lessee  was  not  bound  to  rebuild  the  premises  and 
return  them  as  he  received  them.  Maggort  v.  Hansbarger^ 
8  Leigh  532. 

The  harshness  of  the  rule  established  by  the  English  cases 
is  also  lessened  by  ^  19,  of  ch.  117,  of  the  Code,  cited  antSj 
p.  48. 

12.   Whether  lessee  must  pay  rent  although  the  house  is  de^ 
stroyed  by  fire. 

In  the  United  States,  a  lessee  for  years  who  has  covenanted 
to  pay  rent  during  the  term,  has  been  sometimes  surprised 
when  he  was  held  to  pay  it  after  the  buildings,  which  alone 
were  valuable,  were  destroyed  by  fire.  Fowler  Sfc,  v.  Bott 
Sfc,  6  Mass.  63 ;  16  Id.  240 ;  or  by  ice,  Ross  v.  Overton,  3 
Call  309 ;  2  H.  d&  M.  408.  An  American  court  will  say,  it  is 
a  hard  case  upon  the  lessee ;  and  if  the  court  could,  consist- 
ently with  settled  principles,  relieve  him,  it  would  most  wil- 
lingly do  it ;  but  it  cannot  be  done  without  overturning  & 
series  of  decisions  to  which  the  court  is  bound  to  conform. 
It  sits  ^^jus  darej^  not  ^^jus  facere.'^  Hallett  v.  Wylie,  3 
Johns.  47. 

The  English  decisions  shew  that  on  an  express  covenant  to 
pay  rent  during  the  term,  an  action  may  be  maintained  for 
the  whole  rent  stipulated  to  be  paid,  and  for  the  whole  time, 
notwithstanding  there  may  be  a  fire  which  burns  down  houses 
on  the  leased  premises  and  deprives  the  lessee  of  the  enjoy- 
ment thereof  for  part  of  the  term.  Paradine  v.  Jane,  Al- 
leyn  27;  Monk  v.  Cooper,  2  Str.  763;  2  Ld.  Raym.  1477; 
Bel/our  v.  Weston,  1  T.  R.  310.  The  same  rule  has  been 
acted  on  in  a  case  wherein  the  agreement  was  not  by  deed. 
Baker  v.  Holtpzafell,  4  Taunt.  45.  And  it  matters  not 
whether  there  is  an  agreement  in  writing  for  a  term  of  years, 
or  only  a  tenancy  from  year  to  year.  Until  this  last  tenancy 
is  determined  by  a  notice  to  quit,  it  is,  as  to  its  legal  character 
and  consequences,  deemed  the  same  as  a  term  of  years ;  the 
relation  of  landlord  and  tenant  continues,  notwithstanding  the 
consumption  of  the  premises  by  fire ;  and  the  tenants  holding 
under  such  tenancy  have  been  held  liable  to  the  payment  of 
rent,  not  only  to  the  end  of  the  quarter,  which  was  current  at 
the  time  of  the  fire,  but  afterwards  until  the  tenancy  was  put 
an  end  to.  Izore  v.  Gorton  4rc.  6  Bingh.  N.  C.  601 ;  35 
Eng.  Com.  Law  Rep.  198. 
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In  this  case  the  floors  were  consumed,  and  the  rooms  so  dam- 
aged as  to  be  untenantable  until  the  landlord  completed  their 
repair, — after  about  seven  months  interval  from  the  time  of  the 
fire.  It  was  deemed  unreasonable  to  hold  this  act  of  the  land- 
lord as  amounting  to  an  eviction  ;  and  nothing  else  being  done 
by  him  to  take  away  the  continuance  of  the  tenants  occupa- 
tion or  enjoyment,  the  tenant  was  regarded  as  having  the 
power  to  occupy  or  enjoy  so  far  as  depended  on  the  landlord, 
and  was  made  to  pay  the  rent  for  the  time  that  he  had  nothing 
save  the  space  enclosed  by  the  four  walls,  which  space  it  was 
not  possible  for  him  at  such  time  to  enjoy  in  the  sense  in 
which  the  word  is  used  in  common  parlance. 

When  the  lessee  binds  himself  for  the  payment  of  rent  by 
a  positive  covenant,  and  without  any  restriction,  an  exception 
in  his  favour  that  he  shall  not  be  bound  to  repair  in  case  of 
fire  is  merely  negative.  It  saves  him  from  one  of  the  duties 
to  which  he  would  otherwise  have  been  liable  in  that  event 
under  the  general  covenant  to  repair ;  but  does  not,  in  the 
ame  event,  excuse  him  from  the  duty  of  paying  rent.  Hare 
V.  Grwes  S^c.  3  Anstr.  696. 

"The  justice  of  the  case  is  so  clear  that  a  man  should  not 
pay  rent  for  what  he  cannot  enjoy,  and  that  occasioned  by  an 
accident  which  he  did  not  undertake  to  stand  to,"  that  Lord 
tfwihington  was  <<  much  surprised  it  should  be  looked  upon 
as  80  clear  a  thing  that  there  should  be  no  defence  to  such  an 
action  at  law ;  and  that  such  a  case  as  this  should  not  be  con- 
sidered as  much  an  eviction  as  if  it  had  been  an  eviction  of 
title ;  for,"  said  he,  "  the  destruction  of  the  house  is  the  des- 
tniction  of  the  thing."     Brown  v.  Quilter,  Amb.  621. 

McDonald,  C.  B.  questioned  whether  there  is  any  real  re- 
semblance in  such  a  case  to  that  of  an  eviction  of  the  tenant 
by  title  paramount,  to  which  Lord  Norihington  had  assimi- 
lated it.     "The  tenant,"  says  the  chief  baron,  "can  only  be 
evicted  where  the  title  of  the  landlord  was  originally  bad, 
where  he  never  had  in  truth  any  thing  to  demise,  and  the  pre- 
tending to  do  so  was  a  fraud  upon  the  lessee.     In  the  present 
case  there  was  a  full  capacity  to  demise  the  thing  leased  on 
any  terms  which  the  parties  might  agree  upon.     The  possi- 
bility of  destruction  by  fire  was  in  their  contemplation  in 
Qiaking  the  lease ;  and  it  would  have  been  very  easy  to  pro- 
ride  against  the  payment  of  rent  in  such  an  event,  or  for 
^)portioning  the  rent  on  a  partial  loss,  if  such  had  been  the 
intention  of  the  parties :  on  the  contrary  the  lessee  has  ex- 
pressly stipalated  to  pay  the  rent  during  the  term  at  all  events ; 
and  it  is  very  difficult  to  say  that  that  was  not  the  intention." 
Bare  r.  Chroves  !fc.  3  Anstr.  693,  4 ;  698. 
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However  consonant  this  view  may  be  to  the  established 
law,  it  does  not  shew  that  the  law  should  be  allowed  to  re- 
main so.  The  revisers  of  the  Code  of  Virginia  proposed,  as 
part  of  chapter  117  of  the  Code,  the  following  section : 

§  14.  No  coveDant  or  promise  by  a  lessee  to  pay  the  rent,  or  that  he 
will  leave  the  premises  in  good  repair,  shall  have  the  e£fect  if  the  build- 
logs  thereon  are  destroyed  by  fire  or  otherwise,  without  fault  or  negli- 
gence on  his  part,  of  binding  him  to  make  such  payment  or  erect  euoh 
buildings  again,  unless  there  be  other  words  shewing  it  to  be  the  intent 
of  the  parties  that  he  should  be  so  bound.  But  in  case  of  such  de- 
struction, there  shall  be  a  reasonable  reduction  of  the  rent,  for  snch 
time  as  may  elapse  until  there  be  again  upon  the  premises,  buildings 
of  as  much  value  to  the  tenant  for  his  purposes,  as  what  may  have 
been  so  destroyed. 

To  this  section  the  revisers  appended  the  following  note: 

In  Ross  V.  Overton,  3  Call  309,  the  lessee  of  a  mill  having  cove- 
nanted, in  addition  to  the  rents  reserved,  to  make  certain  improvementS| 
and  deliver  the  mill  with  such  improvements,  at  the  end  of  his  tenni 
in  proper  tenantable  repair,  and  the  mill,  during  the  lease,  having  been 
destroyed  by  the  ice,  three  arbitrators,  to  whom  the  matter  was  referred| 
awarded  that  the  lessee  should  pay  the  rents,  notwithstanding  the  des- 
truction  of  the  mill,  and  should  perform  the  other  covenants  contained 
in  the  lease ;  and  the  court  of  appeals  expressed  an  opinion  that  the 
arbitrators  did  not  mistake  the  law.  In  the  half  a  century  which  has 
elapsed  since  this  award,  no  attempt  has  been  made  to  change  or  ex- 
plain the  law,  though  in  that  time  many  cases  have  occurred  ebewhere, 
shewing  most  strongly  the  necessity  for  legislation  on  the  subject.  JPoi- 
lard  V.  Shaaffer,  1  Dall.  210;  FotDler,  drc.  v.  Bott,  d^c.y  6  Mass.  Rep. 
63 ;  Wagner  v.  White,  4  Har.  &  Johns.  664.  In  Leeds  v.  Chuihamj 
1  Simons  146 ;  2  Cond.  £Dg.  Ch.  Rep.  74,  the  vice  chancellor,  in 
reference  to  the  particular  provisions  of  the  lease  in  that  case,  lays  down 
the  rule  at  law  in  these  terms :  ^'  There  being  in  the  lease  no  exception 
as  to  the  case  of  accident  by  fire,  the  plainti£f  at  law  continues  bound 
to  pay  his  rent.  He  continues  bound  also,  by  his  covenant,  to  keep  in 
repair  the  inside  work  of  the  factory,  the  steam  engine  and  the  other 
apparatus,  and  all  the  out  buildings  and  fixtures  which  were  on  the 
premises.  On  the  other  hand,  the  defendant,  for  want  of  the  excep- 
tion as  to  accident  by  fire,  continues  bound  by  his  covenant  to  repair 
the  outer  part  of  the  buildings,  and  also  by  his  covenant  to  replace  the 
steam  boiler  and  other  apparatus  during  the  last  fourteen  years  of  the 
term  ;  and  when  from  long  use  they  are  no  longer  workable  under  these 
covenants,  the  defendant  is  bound  to  rebuild  the  factory,  and  to  cover 
in  the  same  with  proper  roofing  and  slating  or  tiling ;  and  the  plaintiff 
is  bound  to  rebuild  the  out  buildings,  and  to  do  all  necessary  works  to 
complete  the  inside  of  the  factory,  when  it  is  built  and  covered  in  by 
the  defendant.  And  clearly  at  law,  the  plaintiff,  having  covenanted  to 
pay  his  rent  during  the  tchole  continuance  of  the  lease,  is  not  entitled 
to  any  suspension  of  the  rent  during  the  time  that  will  be  occtypied  m 
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iht  r^buUding  and  restoration  of  the  premises  *'     After  thus  stating  the 
role  of  law  he  adds,  ^'  It  appears  to  me  that  in  this  respect  equity  must 
follow  the  law.     The  plaintiff  might  have  provided  in  the  lease  for  a 
SQspension  of  the  rent  in  case  of  accident  by  fire ;  but  not  having  done 
BO,  a  court  of  equity  cannot  supply  that  provision  which  he  has  omit- 
ted to  make  for  himself;  and  it  must  be  intended  that  the  purpose  of 
the  parties  was  according  to  the  legal  effect  of  the  contract/'     Such 
aie  the  rules  established  both  at  law  and  in  equity,  and  still  continuing, 
iK>twithstanding  the  judges  are  constantly  expressing  their  disapproba- 
tion of  them.     In  Gates  v.  Green,  4  Paige  357,  Chancellor  Walworth 
ttjB,  '<  It  appears  to  be  a  principle  of  natural  law,  that  a  tenant  who 
rents  a  house  or  other  tenement  for  a  short  period,  and  with  a  view  to 
no  other  benefit  except  that  which  may  be  derived  from  its  actual  use, 
Bbonld  not  be  compelled  to  pay  rent  any  longer  than  the  tenement  is 
capable  of  being  used.''     Tet,  while  regarding  this  as  natural  equity, 
k  did  not  feel  at  liberty  to  disregard  the  rule  which  he  considered  set- 
tled, that  '^  a  lessee  of  premises  which  are  burned,  has  no  relief  against 
an  express  covenant  to  pay  the  rent  either  at  law  or  in  equity,  unless 
he  hu  protected  himself  by  a  stipulation  in  the  lease,  or  the  landlord 
bag  covenanted  to  rebuild.''     Certainly,  if  a  lessee  chooses  to  say  in  ex- 
]»««  terms,  that  he  covenants  to  pay  the  rent  during  the  continuance 
of  the  lease,  notwithstanding  all  the  buildings  be  in  the  mean  time  de- 
strojed  by  fire  or  the  public  enemy,  he  should  not  be  entitled  to  a  sus- 

C'on  of  the  rent.  But  the  fault  of  the  rule  which  has  been  estab- 
i,  appears  to  be  in  considering  such  as  the  meaning  of  a  covenant, 
then  it  is  manifest  that  it  was  not  the  intention  of  the  parties.  The 
wmirk  of  M'Kean,  C.  J.,  in  Pollard  v.  Shaaffer,  1  Dall.  215,  is  not 
las  applicable  to  a  covenant  to  pay  rent,  than  to  a  covenant  to  rebuild 
or  repair.  <<  Suppose,"  he  says,  <' when  the  lease  was  executed,  that 
the  lessee  had  been  asked,  '^  Is  it  your  meaning,  that  in  case  the  build- 
iop  shall  be  destroyed  by  an  act  of  God  or  public  enemies,  you  are  to 
rebaild  or  repair  them  ?"  His  answer  would  have  been,  unquestionably, 
"No,  I  never  entertained  such  an  idea."  Should  the  like  question 
hare  been  put  to  the  lessor,  his  answer  would  certainly  have  been, 
"No,  I  do  not  expect  anything  so  unreasonable."  The  section  to 
thieh  this  note  is  appended,  lays  down  a  rule,  which  it  is  thought  will 
hetter  accord  with  that  natural  equity  of  which  Chancellor  Walworth 
ipeakS|  than  the  rule  now  exbting. 

The  section  thus  proposed  by  the  revisers  was  not  adopted ; 
it  was  altered  by  the  committee  on  revision,  and  as  so  altered 
Was  passed  in  the  terms  mentioned,  ante,  p.  48.  See  ^  19 
on  that  page. 

In  Virginia  then,  as  in  England,  it  is  still  a  general  princi- 
ple that  where  a  tenant  covenants  generally  to  pay  the  rent  he 
is  Qot  absolved,  although  the  premises  be  destroyed  by  fire. 
Thompson  v.  Pendell,  12  Leigh  601.  This  case  was  taken 
oat  of  the  operation  of  the  general  rule  by  the  terms  of  the 
coDCract  which  were  somewhat  peculiar. 
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It  is  SO  likewise  in  New  York.  In  Allen  v.  Culver^  3  Da- 
nio  294,  but  for  the  provision  in  the  lease,  looking  to  the  caae 
of  fire,  the  tenant  would  undoubtedly  have  been  liable  to  pay 
the  whole  rent  without  any  abatement  in  consequence  of  the 
destruction  of  a  portion  of  the  buildings.  Hallett  v.  WyUe^ 
3  Johns.  44 ;  Gates  v.  Green,  4  Paige  365 ;  3  Kent's  Com. 
465.  As  it  was,  under  the  terms  of  the  lease,  the  lessee  in 
Allen  V.  Culver  was  liable  only  to  pay  a  proportional  part 
of  the  rent  for  the  premises  not  destroyed  by  the  fire. 

13.   Of  covenants  in  the  sale  of  chattels. 

It  being  a  general  rule  that  in  the  bargain  and  sale  of  an 
existing  chattel,  by  which  the  property  passes,  the  law  doei 
not  (in  the  absence  of  fraud)  imply  any  warranty  of  the  good 
quality  or  condition  of  the  chattel  so  sold,  the  simple  bargain 
and  sale  of  a  ship  is  not  deemed  to  imply  any  contract  that  it 
is  then  sea-worthy  or  in  a  serviceable  condition ;  and  an  ex« 
press  covenant  that  the  defendant  had  full  power  to  bargain 
and  sell  in  the  manner  before  mentioned  does  not  create  any 
further  obligation  in  this  respect.  But  the  bargain  and  sate 
of  a  chattel,  as  being  of  a  particular  description,  does  imply 
a  contract  that  the  article  sold  is  of  that  description.  Budg$ 
V.  Wain,  1  Stark.  N.  P.  C.  504;  2  Eng.  Com.  Law  Rep.  486  j 
Shepherd  v.  Kain,  5  Barn.  &  Aid.  240 ;  7  Eng.  Com.  Law 
Rep.  82.  Therefore  the  sale  of  a  ship  implies  a  contract  that 
the  subject  of  the  transfer  did  exist  in  the  character  of  a  ship; 
and  an  express  covenant  that  the  defendant  had  power  to 
make  the  bargain  and  sale  of  the  subject  before  mentioned| 
will  operate  as  an  express  covenant  to  the  same  effect.  Of 
such  a  covenant,  therefore,  there  is  a  breach  if  the  subject  of 
the  transfer  had  been,  at  the  time  of  the  covenant,  physically 
destroyed,  or  had  ceased  to  answer  the  designation  of  a  ship; 
but  there  is  no  breach  if  it  still  bore  that  character,  although 
the  ship  was  damaged,  unseaworthy  or  incapable  of  being 
beneficially  employed.  Bair  v.  Gibson,  3  M.  &  W.  399.  In 
this  case  the  subject  of  the  transfer  had  the  form  and  structure 
of  a  ship,  although  on  shore,  with  the  possibility,  though  not 
the  probability,  of  being  got  off.  She  was  still  a  ship,  though 
at  the  time  incapable  of  being,  from  the  want  of  local  con- 
veniences and  facilities,  beneficially  employed  as  such.  The 
covenant,  therefore,  of  the  defendant,  that  he  had  power  to 
transfer  her  as  a  ship  at  the  time  of  executing  the  deed,  was 
held  not  to  be  broken. 

A  covenant  to  do  all  reasonable  acts  for  further  and  better 
assigning  and  transferring  chattels  conveyed  by  deed,  means 
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Herely  that  neither  the  covenantor  nor  those  claiming  under 
ijm  will  do  anything  to  interrupt  the  quiet  enjoyment  of  the 
dhattels  by  the  parties  contemplated  by  the  deed.  Parke, 
Ik  in  Word  v.  Audland,  16  M.  <fc  W.  875.  This  case  was 
MOtidered  to  fall  directly  within  what  Lord  Hale  lays  down 
mD&ing  V.  Farington,  1  Freeman  368,  1  Mod.  113,  3  Ke- 
;^|b  104,  6  fin.  Abr.  381. 

In  South  Carolina  an  express  warranty  of  title  to  a  slave 
t*AM  not  exclude  an  implied  warranty  of  soundness.     But 
when  the  contract  is  evidenced  by  a  bill  of  sale  under  seal, 
the  terms  of  which  import  clearly  a  warranty  of  title,  the  cov- 
\  §mnt  is  not  extended  by  intendment  to  give  it  the  effect  of  a 
Mrraoty  of  soundness.     Roseman  v.  Hughey,  Rice  437. 

|\]ii  Of  a  covenant  by  a  man  to  devise  or  bequeath  his  estate. 

Whether  a  man  covenant  to  bequeath  all  his  personal  estate, 

^Hall  his  real  and  all  his  personal  estate,  among  particular  per- 

he  will  not  be  guilty  of  a  breach  of  the  covenant  in 

Dg  or  conveying  a  part  of  the  estate ;  such  a  covenant 

ilying  only  to  the  estate  that  he  shall  have  at  his  death. 

V.  Madocks,  8  Yes.    150;   17  Id.   48;  Needham  v. 

^iBrkkam,  3  Barn.  &.  Aid.  531 ;  5  Eng.  Com.  Law  Rep.  364. 

UL  Of  covenants  to  pay  ;  distinction  between  a  covenant  to 
pay  money  and  a  covenant  to  pay  property, 

A  general  undertaking  to  pay  money,  without  specifying 

E^  time  of  payment,  obliges  the  party  to  pay  immediately ; 
Ipbt  an  undertaking  to  do  any  collateral  act,  as  to  convey  lands, 
titles  the  party  to  perform  it,  at  any  time  during  his  life, 
less  hastened  by  the  request  of  the  other  party.  Green,  J. 
Bailey  v.  Clay  ^c.  4  Rand.  350. 
^;  A  stipulation  to  pay  money  on  a  particular  day  unless  some 
fteot  shall  happen  which,  in  its  nature,  may  happen  either 
^ilfefe  or  after  that  day,  necessarily  implies  that  the  money  is 
ttobepaid  if  the  event  does  not  happen  before  that  day.  Thus 
Inhere  the  obligor  undertook  that  if  W.  C.  who  was  prosecuted 
fcrmorder  was  not  found  guilty  of  murder  in  the  first  degree, 
I  h  would  pay  the  obligee  $  200  on  or  before  the  12th  day  of 
I  leptember  1819; — the  instrument  was  construed  to  mean  that 
^  if  W,  C.  was  not  found  guilty  of  murder  in  the  first  degree 
iod  sentenced  therefor  before  that  day,  the  obligee  was  entitled 
'\  to  the  $  200.  Cobbs  v.  Fountaine,  3  Rand.  486. 
>  A  bond  or  note  payable  in  property  at  a  stipulated  price  or 
;   die  market  value,  becomes  payable  in  money  by  a  failure  to 
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deliver  or  tender  at  the  day.  To  pay  in  such  property  is  a 
privilege  that  may  be  waived  ;  and  when  it  is  not  claimed  at 
the  proper  time  the  debtor  has  made  his  election.  Chambers 
V.  Harger^  6  Harris  16  ;  Lewis  v.  Long^  3  Munf.  136.  In 
this  case  the  promisor  was  to  pay  in  articles  of  fluctuating  value, 
and  the  quantity  of  those  articles  which  he  would  have  to 
pay,  depended  upon  the  price  of  the  articles  at  the  time  of 
payment ;  he  was  to  pay  in  them  what  would  be  equal  in 
value,  at  that  time,  to  the  sum  of  money  mentioned  in  the  ob- 
ligation. 

But  if  the  quantity  of  the  articles  to  be  delivrred,be  fixed, 
so  that  at  the  day  of  payment,  that  quantity  of  such  articles 
may  fall  short  of  the  debt,  the  value  of  that  quantity  is  what 
the  creditor  is  to  recover,  and  the  mode  of  recovery  is  not  by 
action  for  a  debt  but  by  an  action  for  damages.  Thus  an 
agreement  to  pay  on  or  before  a  specified  day  $  813  79  cts. 
in  notes  of  the  United  States  bank,  or  either  of  the  Virginia 
banks,  was  considered  an  engagement  to  pay  so  many  of  such 
bank  notes  as  on  their  face  would  nominally  make  the  sum  of 
$813  79  cts. ;  and  there  being  no  difference  between  bank 
paper  and  any  other  commodity,  the  value  of  the  notes  on  the 
day  of  payment  was  the  criterion  by  which  to  ascertain  the 
damages.  Such  damages  were  not  recoverable  in  an  action 
of  debt.  Beirne  4*c.  v.  Dunlopj  8  Leigh  514. 

16.  Whether  the  liability  is  for  a  debt  or  only  for  dainages  is 
material  in  respect  to  the  form  of  action. 

Covenants  the  performance  whereof  is  secured  by  a  penalty 
are  susceptible  of  a  two  fold  remedy  :  1.  an  action  of  debt  for 
the  penally,  after  the  recovery  of  which  the  plaintiff  cannot 
resort  to  the  covenant ;  because  the  penalty  is  a  satisfaction 
for  the  whole ;  2.  an  action  of  covenant  in  which  the  plain- 
tiff, waiving  the  penalty,  proceeds  on  the  covenants,  and  may 
recover  more  or  less  than  the  penalty  toties  quoties.  Lowe  v. 
Peers,  4  Burr.  2225;  Roane,  J.  in  Eppes^sex^ or  v.  Demovillef 
admW,  2  Call  29. 

Though  the  performance  is  not  secured  by  a  penalty,  still 
the  covenant  may  be  susceptible  of  a  two  fold  remedy,  when 
by  it  there  is  created  a  debt,  that  is  an  obligation  to  pay  a  sum 
of  money.  A  debt  may  be  created  by  a  contract,  even  of  a 
vendor  of  land.  Suppose,  for  instance,  /.  /S.  contracts  by 
deed,  to  convey  lands  to  /.  N.  in  three  months,  or  at  his  elec- 
tion in  lieu  thereof  to  pay  /.  N,  $  100  at  the  expiration  of 
a  farther  term  of  three  months  after  the  first ; — during  the 
first  three  months,  the  covenantor  may  either  convey  laud  or 
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pay  money,  and  his  contract  creates  no  debt ;  but  on  failure  to 
convey  the  land  in  three  months,  the  obligation  becomes  sin- 
gle and  absolute  to  pay  money ;  the  debt  first  accrues  from 
that  time.     23  Pick.  299. 

When  the  contract  neither  subjects  to  a  penalty  nor  creates 
a  debt,  still  the  breach  of  such  contract  gives  a  right  of  action 
to  recover  the  damages  sustained  by  such  breach  ;  if  the  con- 
tract be  under  seal,  an  action  of  covenant ;  if  it  be  not  under 
seal,  an  action  of  assumpsit. 


CHAPTER  VI. 


orcoNDmoNs  precedent  ;  what  performance  by  plaintiff 

MUST  precede  his  ACTION. 

1.  General  rule  as  to  what  is  a  condition  precedent. 

The  old  doctrine,  the  injurious  tendency  of  which  was  no- 
ticed in  Thomas  v,  Cadwallader,  Willes  496,  has  ceased  to 
prevail ;  the  opinion  expressed  in  Kingston  v.  Preston,  Dougl. 
689,  has  become  the  rule.  8  T.  R.  371.  It  depends,  says 
Lord  Ellenborough,  not  on  any  formal  arrangement  of  the 
words  but  on  the  reason  and  sense  of  the  thing,  as  it  is  to  be 
collected  from  the  whole  contract,  whether  of  two  things  re- 
ciprocally stipulated  to  be  done,  the  performance  of  the  one 
does  in  sense  and  reason  depend  upon  the  performance  of  the 
other.  Ritchie  v.  Atkinson,  10  East  306.  In  the  language 
of  Tindal,  C.  J.  the  question  whether  covenants  are  to  be  held 
dependent  or  independent  of  each  other,  is  to  be  determined 
by  the  intention  and  meaning  of  the  parties  as  it  appears  on 
the  instrument  and  by  the  application  of  common  sense  to 
each  particular  case ;  to  which  intention,  when  once  discov- 
ered, all  technical  forms  of  expression  must  give  way.  Sta- 
rrs V.  Curling,  3  Bingh.  N.  C.  355  ;  32  Eng.  Com.  Law 
Rep.  159.  This  general  rule  is  now  well  established  both  in 
England  and  the  United  States.  Glaholm  v.  Hays,  2  Man. 
k  Grang.  267  ;  40  Eng.  Com.  Law  Rep.  364 ;  Fishmongers 
Co.  V.  Robertson,  6  Man.  &  Grang.  197  ;  44  Eng.  Com.  Law 
Rep.  112 ;  Ollive  v.  Booker,  1  W.  H.  <fc  G.  423  ;  Macintosh 
V.  Midland  Railway,  14  M.  &  W.  548  ;  Jowett  v.  Spencer, 
1 W.  H.  &  G.  647 ;  Grey  Sfc,  v.  Friar,  15  Adol.  <fc  El.  N. 
8.  912 ;  69  Eng.  Com.  Law  Rep.  912  ;  Friar  v.  Grey  ^c.  6 
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W.  H.  &  G.  596 ;  Graves  v.  Legg,  26  Eng.  Law&  Eq.  666; 
Tileston  v.  Newell  ^c.  13  Mass.  406;  Watchman  ^e.  v. 
Crook  ^c.  6  Gill  <fc  J.  255  ;  Philad'a  W.  ^  B.  Railroad  Co. 
V.  Howard,  13  How.  339. 

Generally  speaking,  where  mutual  covenants  go  to  the 
whole  of  the  consideration  on  both  sides,  they  are  mutual 
conditions ;  the  one  precedent  to  the  other.  1 H.  Bl.  273,  note ; 
Cutter  V.  Powell,  6  T.  R.  320;  2  Smith's  Lead.  Cases  11; 
Lilley  v.  Elwin,  11  Adol.  <fc  El.  N.  S.  756 ;  63  Eng.  Com. 
Law  Rep.  755;  Dakin  v.  Williams,  11  Wend.  70;  Couch  v. 
Ingersoll,  2  Pick.  302. 

2.  Particular  rule  when  day  appointed  for  payment  of  mo* 

ney  is  after  consideration  for  it  is  to  be  performed. 

When  a  day  is  appointed  for  the  payment  of  money  and 
the  day  is  to  happen  after  the  thing  which  is  the  considera- 
tion of  the  money  is  to  be  performed,  no  action  can  be  main* 
tained  for  the  money  before  performance.  Thorpe  v.  Thorpe^ 
1  Salk.  171,  2d  resolution;  1  Ld.  Raym.  662;  1  Saund. 
319,  20,  note  4 ;  Dey  v.  Dox,  9  Wend.  133.  Under  this  rule, 
where  there  is  an  agreement  for  the  sale  of  land,  the  making 
or  tendering  a  conveyance  must  precede  an  action  for  the  pur- 
chase money,  if  the  meaning  of  the  agreement  appears  to  be 
that  the  vendor  shall  convey  before  the  purchase  money  is 
payable.  This  sufficiently  appeared  in  Brockenbrough  v. 
Ward's  adm^r,  4  Rand.  355,  notwithstanding  it  was  stipulated 
that  the  vendor  should  convey  in  convenient  time  ;  for  this 
was  limited  and  explained  by  a  subsequent  stipulation  that  the 
vendee  should  give  a  mortgage  to  secure  the  purchase  money 
at  the  time  it  became  due. 

3.  Particular  rule  when  day  appointed  for  paying  monejf 
or  doing  any  act  is  before  consideration  for  it  is  to  be 
performed. 

If  a  day  be  appointed  for  payment  of  money  or  part  of  it, 
or  for  doing  any  other  act,  and  the  day  is  to  happen  or  may 
happen  before  the  thing  which  is  the  consideration  of  the 
money  or  other  act  is  to  be  performed,  an  action  may  be 
brought  for  the  money  or  for  not  doing  such  other  act  before 
performance ;  for  it  appears  that  the  party  relied  on  his  remedy 
and  did  not  intend  to  make  the  performance  a  condition  prece- 
dent. Thorpe  v.  Thorpe,  1  Salk.  170;  1  Ld.  Raym.  662; 
Comyn  98 ;  12  Mod.  455  ;  1  Chitty's  PI.  313;  Dox  v.  Dey, 
3  Wend.  360 ;  Couch  v.  Ingersoll,  2  Pick.  300 ;  C(Ab8  r. 
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PmUainej  3  Rand.  489 ;  Burney  v.  Galloway^  1 1  Iredell  53 ; 
Decker  v.  JcLckson^  6  Man.  Gr.  &  Scott  114  ;  60  Erig.  Com. 
Law  Rep.  114;  Dock  Co.  v.  Brymer,  5  W.  H.  <fc  G.  710. 

A  defendant   covenanted  to  pay  to  a  third  person  certain 
rent  due  and  in  arrear  to  him,  on  a  certain  farm,  and  all  which 
should  become  due  on  the  25th  of  March  1825 ;  the  whole  to 
be  paid  on  that  day  ;  and  the  plaintiff  covenanted  that  on  the 
i^endanfs  so  paying  the  rent,  he,  the  plaintiff,  would  give  up 
iml  discharge  a  certain  bond  and  mortgage.     To  an  action 
brooght  for  not  paying  the  rent,  it  was  no  valid  plea  that  the 
plaimiff  did  not,  on  the  25th  March   1825,  give  up  and  dis- 
charge the  bond  and  mortgage,  nor  tender  nor  offer  to  do  so 
on  that  day  or  before  or  since ;  for  the  performance  by  the 
plaintiff  of  bis  part  of  the  agreement  was  not  necessarily  si- 
multaneous but  was  naturally  to  be  subsequent.     Northrup 
V.  Northrup^  6  Cow.  296.     On  the  same  principle  was  decided 
Slomm  V.  Despard,  8  Wend.  615;  in  each  of  these  cases, 
the  circumstance  that  the  money  was  to  be  paid  to  a  third 
person  was  considered  as  indicating  the  understanding  of  the 
parties  that  the  payment  was  to  be  first  made ;  evidence  of 
that  payment  was  to  be  produced  by  one  party  to  the  other 
before  the  latter  was  to  perform  his  covenant.   11  Wend.  48; 
96rat.  160. 

i  On  one  side  the  promise  may  be  dependent  while  on  the 
other  it  is  independent. 

If  the  money  is  to  be  paid  on  a  day  fixed  before  the  act  is 
to  be  done,  for  which  it  is  the  consideration,  the  payment  of 
the  money  does  not  depend  upon  the  performance  of  the  act — 
the  promise  is  independent ;  but  the  peformance  of  the  act 
may  depend  upon  the  payment  of  the  money — that  promise 
loay  be  dependent.  If  the  money  is  made  payable  after  the 
Kt  is  to  be  performed,  the  performance  of  the  act  does  not 
depend  upon  the  payment  of  the  money,  but  the  payment  of 
the  money  depends  upon  the  performance  of  the  act.  This 
vaa  the  case  in  Dey  v.  Dox,  9  Wend.  134 ;  the  payment  of 
the  money  was  fixed  at  a  day  after  the  plaintiff  was  bound  to 
deliver  the  wheat ;  therefore  the  defendants  were  not  to  trust 
to  the  credit  or  personal  responsibility  of  the  plaintiff,  but  had 
t  right  to  have  possession  of  the  wheat  before  they  parted 
with  their  money. 

6.  A  condUion  precedent  is  sometimes  divisible. 

Cases  may  be  conceived  in  which  the  covenant  or  agreement 
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to  which  a  condition  is  attached  may  apply  to  two  or  more  sub- 
ject-matters, so  distinct  that  the  covenant  or  agreement  which 
is  one  in  form  is  several  in  fact,  and  the  condition,  in  the  same 
way,  attached  to  each,  is  several  in  fact,  though  one  in  form; 
and  in  such  case  it  may  be  clear  that  by  the  intention  of  the 
parties,  reddendo  singula  singulis^  the  performance  as  to  one 
part  may  entitle  to  an  action  for  the  non-performance  of  the 
corresponding  part  of  the  covenant.  But  the  burthen  of  shew- 
ing this  will  clearly  lie  on  the  party  who  insists  upon  it,  and 
who  seeks  to  make  that  divisible  which  on  its  face  is  entire. 
Wiffhtman,  J.  in  Neale  v.  Raicliff,  15  Adol.  <fc  EL,  N.  S. 
927 ;  69  Eng.  Com.  Law  Rep.  927. 

The  court  saw  no  ground  for  concluding  this  to  have  been 
the  case  in  Neale  v.  Ratcliff.  There,  by  the  agreement,  the 
tenant  was  bound  to  maintain  and  keep  the  premises  in  re- 
pair, "the  same  being  first  put  into  good  tenantable  repair" 
by  the  landlord ;  and  it  appeared  that  the  premises  being  a 
public  house  and  out  buildings,  the  landlord  had  not  repaired 
the  former  though  he  had  repaired  the  latter,  and  the  tenant 
had  neglected  to  keep  the  latter  in  repair:  the  court  held  that 
the  obligation  on  the  landlord  to  put  in  repair  was  a  condition 
precedent  to  the  tenant's  obligation  to  keep  in  repair,  (Slater 
V.  Hillj  Cro.  Jac.  645) ;  and  that  being  a  condition  precedent 
it  was  not  divisible,  and  therefore  that  a  part-performance 
would  not  enable  the  landlord  to  recover  as  to  that  part. 

6.  The  rule  of  Thorpe  v.  Thorpe^  I  SalL  170,  misapplied 
in  Terry  ^c.  v.  Duntze,  2  H.  Bl  389;  the  latter  case 
overruled  in  the  United  States, 

The  rule  of  T/wrpev,  Thorpe,  1  Salk.  170,  it  is  considered  in 
the  U.  States,  was  misapplied  by  the  common  pleas  in  Terry  ^ 
V.  Duntze,  2  H.  Bl.  389.  "  The  covenant  in  that  case,"  says 
Kentj  C.  J.,  "  was  that  the  plaintiff  should  finish  the  building 
by  a  given  day,  and  the  defendant  was  to  pay  the  considera- 
tion by  instalments  as  the  building  should  proceed  and  accor- 
ding to  a  certain  and  specified  state  of  advancement,  and  the 
remaining  part  of  the  consideration  when  the  building  should 
be  completed ;  but  because  two  several  sums  of  money  were 
to  be  paid  before  the  whole  was  performed,  and  when  only  a 
part  of  the  service  was  performed,  the  court  held  the  covenants 
independent,  and  as  we  understand  the  case  and  as  the  reporter 
understood  it,  that  the  plaintiff  might  maintain  his  action  for 
the  entire  consideration  without  any  averment  of  perform- 
206.      Upon  the   authority  of  Terry  7. 
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Duntzcj  decisions  were  made  in  New  York  in  Sears  v.  Fow- 
ler, 2  Johns.  272,  and  Havens  v.  Bush,  Id.  387 ;  and  they 
were  followed  in  Kentucky  in  Craddock  v.  Aldridge,  2  Bibb. 
15.  But  the  decision  in  Terry  v.  Dtintze  has  been  since 
disapproved. 

In  Massachusetts,  Parker,  J.  said  that  '<  because  a  man  had 
engaged  to  pay  one  certain  sum  of  money  before  his  house 
was  finished,  therefore  he  should  be  held  to  pay  another  sum 
which  he  had  not  engaged  to  pay,  seems  to  be  very  question- 
able as  a  logical,  whatever  it  may  be  as  a  legal  conclusion," 
Johnson  v.  Reed  S^c,  9  Mass.  82 ;  an  observation  which  it  is 
a  little  remarkable  was  not  referred  to  by  Jackson,  J.  in  Gar- 
dener V.  Corson,  15  Mass.  503. 

la  New  York,  Kent,  C.  J.  has  adverted  to  the  rule  with 
Lord  HoWs  explanation,  (in  Thorp  v.  Thorp,  12  Mod.  455; 
ILd.  Raym.  662,)  that  "if  it  appear  by  the  agreement  that 
the  plain  intent  of  either  party  was  to  have  the  thing  to 
bedone  to  him  performed  before  his  doing  what  he  undertakes 
of  his  side,  it  must  then  be  averred  ;"  and  in  view  of  this  ex- 
planation, has  expressed  the  opinion  that  it  was  misapplied  or 
carried  to  an  unreasonable  length  in  Terry  v.  Duntze,  The 
decision  there,  he  says,  "  was  contradictory  to  the  plain  under- 
staoding  of  the  parties,  and  was  not  warranted  by  any  of  the 
cases  referred  to.  It  was  sufficient  for  the  plaintiff  to  have 
shewn  the  advance  of  the  building  as  stipulated,  to  have  enti- 
tled him  to  the  instalment  then  to  be  paid,  but  to  have  entitled 
himself  to  the  last  instalment,  he  was  bound  to  aver  and  shew 
a  completion  of  the  contract.  The  good  sense  and  justice  of 
the  case,  as  it  appears  to  us,  required  this  construction,  and  the 
meaning  of  the  parties  could  not  have  been  mistaken.  The 
error  in  that  case,  and  in  the  two  cases  in  this  court  which 
followed  it,  consisted  in  holding  the  covenants  to  be  indepen- 
deot  throughout,  because  a  part  of  the  consideration  money 
was  to  be  paid  before  the  entire  service  was  to  be  performed." 
Cunningham  v.  Morrell,  10  Johns.  205.  This  opinion  was 
approved  in  Kentucky,  McLure  v.  Rush,  9  Dana  65 ;  and 
Maryland,  Watchman  ^c.  v.  Crook  4*c.  5  Gill  <fc  J.  262. 

The  decision  in  Terry  v.  Duntze  has  also  been  examined 
in  Connecticut  and  Virginia  and  declared  to  rest  on  no  well 
eatablished  precedent.  Bean  v.  Atwater,  4  Coim.  3 ;  Roach 
▼.  Dickinsons,  9  Grat.  165.  Disapproved,  as  it  has  been,  in 
St  least  five  states,  it  may  now  be  regarded  as  of  no  authority 
in  the  United  States. 
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7.  What  principles  have  been  established  in  the  United  Staie$ 
when  money  is  payable  by  instalments  ;  part  of  the  stipu* 
lations  may  be  dependent  and  part  otherwise. 

The  court  of  appeals  of  Kentucky  considers  that  while  on 
the  one  hand,  if  it  appears  that  the  parties  looked  to  their 
mutual  covenants  for  indemnity  in  case  of  a  breach,  they 
will  be  left  to  the  remedy  which  they  have  provided  by  their 
contract,  yet  that,  on  the  other,  if  it  be  clear  by  the  terms  of 
the  contract  that  the  instalment  to  be  paid  is  the  consideration 
or  price  of  the  prior  service  to  be  rendered,  or  if  the  prior 
thing  to  be  done  or  service  to  be  rendered  is  the  consideration 
pro  tanto  of  the  instalment  to  be  paid,  then  the  doing  of  the 
thing  or  performance  of  the  service  is  a  precedent  conditioQ  to 
the  payment  of  the  money,  and  must  be  averred  and  proved. 
McLure  v.  Rush^  9  Dana  65.  The  case  in  Massachusetts  ol 
White  V.  Atkins^  8  Cush.  370,  is  consistent  with  the  saiiM 
principle. 

Under  this  rule  of  construction  each  part  of  the  contraet, 
where  the  performance  is  to  be  partial  and  not  entire,  is  made 
to  depend  upon  its  own  terms.  Part  of  the  stipulations  roaf 
be  dependent  and  part  otherwise ;  in  such  case  no  action  can 
be  maintained  on  those  which  are  dependent  without  counter 
performance  or  something  equivalent,  while  without  such  per- 
formance the  action  would  lie  for  a  breach  of  other  stipula^ 
tions.  Allen  v.  Sanders,  7  B.  Monroe  594.  In  this  case  tbe 
plaintiff  stipulated  to  erect  for  the  defendant  a  building  of  a 
certain  description,  to  be  finished  in  a  specified  time  and  in  e 
workmanlike  manner,  for  which  the  defendant  agreed  to  gifv 
him  $  50  in  hand,  $  32  50  cts.  when  the  work  was  completed, 
and  $  82  50 cts.  at  a  subsequent  period.  Applying  the  rule  of 
construction  before  mentioned,  the  court  of  appeals  of  Ken* 
tucky  considered,  1,  that  the  agreement  to  pay  the  $  60  was 
an  independent  stipulation,  and  that  the  plaintiff  had  a  right  to 
demand  its  payment  without  any  averment  of  performance 
on  his  part,  because  it  was  to  be  paid  before  the  plaintiff,  hf 
the  terms  of  the  agreement,  was  bound  to  do  any  part  of  the 
work ;  2,  that  the  $  32  50  not  being  due  until  the  work  was 
completed,  the  plaintiff  to  shew  his  right  to  demand  it  had  to 
aver  and  prove  performance  on  his  part;  that  the  plaintiff's 
right  to  the  $  82  50  was  also  dependent  on  the  performanoe 
of  the  prior  service  by  him. 

The  supremo  court  of  North  Carolina  has  made  a  like  de* 
cision,  Clayton  v.  Blake,  4  Iredell  499 ;  the  court  rests  its 
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decision  upon  the  cases  of  Kingston  v.  Presion,  Dougl.  6S9, 
aod  Glazebrook  v.  Woodson^  8  T.  R.  366,  which  will  be  pre- 
sdullj  adverted  to. 

8.  How  (he  rule  as  to  condition  precedent  has  been  applied  in 
contracts  for  the  sale  of  land. 

The  case  of  a  contract  that  the  vendor  shall  convey  before 
the  purchase  money  is  payable  has  been  already  adverted  to 
[aniey  p.  60).  On  the  other  hand  where  there  is  an  express 
covenant  by  the  vendee  to  pay  the  purchase  money  on  a  spe- 
cified day  and  no  time  fixed  for  the  conveyance  of  the  land, 
the  vendor  may  recover  the  purchase  money  without  averring 
that  he  had  conveyed  the  lands  or  tendered  a  conveyance  of 
them.  Pordage  v.  Cole^  1  Saund.  319.  If  the  vendor  has 
not  conveyed  to  the  vendee,  the  latter  has  a  remedy  in  such 
case  by  action  of  covenant  against  the  vendor  upon  his  cove- 
nant to  convey.     1  Saund.  319  «. 

This  nile  has  been  recognized  in  Virginia  in  Bailey  v.  Clay 
^4  Rand.  350 ;  11  Leigh  578 ;  9  Grat.  157,  and  has  recently 
been  affirmed  in  England.  Matlock  v.  Kingslake,  10  Adol.  &, 
El.  50;  37  Eng.  Com.  I«aw  Rep.  50.  Proceeding  on  the  ground 
that  there  is  no  express  provision  that  the  conveyance  shall  be 
executed  before  payment,  nor  any  reasonable  intendment  that 
it  vas  to  be  necessarily  precedent  to  or  concurrent  with  it,  the 
Eoglish  judges  apply  to  such  a  case,  the  rule  that  a  time  being 
fixed  for  payment  and  none  for  doing  that  which  was  the  con- 
sideration  for  the  payment,  an  action  lies  for  the  purchase 
tnoney,  without  averring  performance  of  the  consideration. 
They  consider  the  acts  to  be  independent  within  the  rule  laid 
down  by  Sergeant  Williams  in  1  Wms.  Saund.  320  6,  note  4. 

Such  a  case  is  different  from  Callonel  v.  Briggs,  I  Salk. 
U2,  aod  from  Goodesson  v.  iVunn,4  T.  R.  761,  Glazebrook 
^.  Woodson,  8  T.  R.  366,  and  other  cases  where  both  acts 
vere  to  be  done  at  the  same  time  or  on  the  same  day. 

The  rule  of  Kingston  v.  Preston,  Dougl.  689— that  one 
pcrsoQ  shall  not  call  upon  another  to  perform  his  part  of  a 
contract  until  the  plaintiff  has  himself  performed  all  that  he 
has  stipulated  to  do  as  the  consideration  of  'the  defendant's 
pfwnises — applies  to  every  case  of  a  sale  of  property  where 
ooe  engages  to  convey  on  a  certain  day  and  the  other  to  pay 
*tlhe  same  time  ;  and  this  whether  the  one  be  stated  in  terms 
^0  be  in  consideration  of  the  other  or  not.  Le  Blanc,  J.  in 
Glazebrook  v.  Woodson,  8  T.  R.  374.  This  was  the  case  of 
•covenant  for  the  sale  of  a  schoolhouse,  where  the  plaintiff^ 
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covenanted  to  convey  on  or  befoie  a  certain  day  and  the  de- 
fendant covenanted  to  pay  him  on  or  before  that  day ;  the 
payment  being  the  consideration  for  the  conveyance,  could 
not  be  enforced  till  that  was  made  or  at  least  offered  to  be 
made  by  the  plaintiff. 

This  principle  has  been  repeatedly  acted  on  in  the  United 
States. 

A  vendor  for  the  consideration  after  mentioned  covenants 
to  execute  and  deliver  to  the  vendee  a  good  and  sufficient  deed 
for  certain  land,  on  the  first  of  May  1806  ;  the  vendee  cove- 
nants to  pay  him  $  1000  on  that  day,  and  $  875  on  the  Irt 
of  May  1812;  the  fair  intent  and  good  sense  of  such  a  con- 
tract is  that  no  part  of  the  money  is  to  be  paid  until  the  deed 
is  ready  for  delivery.  Green  v.  Reynolds,  2  Johns.  207; 
Jones  V.  Gardner,  10  Johns.  276;  Seymour  v.  Bennett,  14 
Mass.  266. 

The  contract  of  a  vendee  is  to  pay  for  land  $  920  in  foar 
years,  with  interest  annually ;  the  vendor  covenants  to  deliver 
a  deed  of  conveyance  to  him  upon  his  paying  the  money  "  at 
the  time  or  times  above  named."  As  the  vendee  was  in  pos- 
session, the  annual  interest  may  have  been  by  way  of  rent ; 
and  the  understanding  may  well  have  been  that  he  should  pay 
this  interest  at  least  for  three  of  the  years,  without  reference 
to  the  expected  conveyance  ;  but  until  the  vendor  delivered  or 
tendered  a  deed  of  conveyance,  he  could  not  recover  the  $  920, 
and  perhaps  could  not  recover  the  interest  for  the  fourth  year. 
Gardiner  v.  Corson,  15  Mass.  500. 

In  a  case  in  Virginia,  the  court  was  of  opinion  that  npon 
the  true  construction  of  the  agreement  the  plaintiff's  testatoi 
was  bound  to  make  or  tender  a  conveyance  for  the  land  sold, 
whereupon  he  would  be  entitled  to  receive  and  fecover  £  600 
as  the  first  payment  thereof;  and  that  upon  his  also  ascertain- 
ing the  quantity  of  the  land  by  a  survey,  he  would  have  been 
farther  entitled  to  such  bonds  as  were  stipulated  to  be  given 
or  assigned  for  the  balance  ;  it  being  found  that  no  such  deed 
was  ever  made  or  tendered,  the  court  held  that  that  balance 
was  not  due  under  the  agreement,  although  a  survey  asce^ 
taining  the  quantity  had  been  made.  Spindle*s  adm^x  r, 
Miller's  ex'ors,  6  Munf  173. 

In  the  United  States,  it  is  generally  thought  unreasonable 
to  presume  that  the  purchaser  of  land  intended  to  pay  ths 
whole  consideration  without  having  the  equivalent,  in  a  title 
to  the  land  purchased ;  and  the  undertakings  of  the  respective 
parties  are  considered  dependent  unless  a  contrary  intention 
clearly  appears.  Bank  of  Columbia  v.  Hagner^  1  Peters 
464.     The  covenants  are  held  to  be  dependent  wher«  the 
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whole  purchase  money  is  to  be  paid  at  once  and  the  deed  is 
to  be  then  given.  Parker  v.  Parmelee,  20  Johns.  136 ;  Kane 
V.  H(H>d,  13  Pick.  283  ;  or  where  one  party  is  to  deliver  or 
tender  bonds  with  security  on  a  particular  day  and  the  other 
is  then  to  convey,  Robertson  v.  Robertson,  3  Rand.  68 ;  or 
where  one  party  is  to  give  a  deed  and  the  other  is  to  pay  part 
and  give  security  for  the  remainder  of  the  consideration, 
Gazley  v.  Price,  16  Johns.  268 ;  or  where  one  party  cove- 
nants (o  pay  the  last  instalment  at  a  particular  time,  and  the 
other  to  execute  a  deed  at  that  time.  Johnson  v.  Wygant, 
11  Wend.  48 ;  Kane  v.  Hood,  13  Pick.  283  ;  Adams  v.  Wilr 
Sflww,  2  W.  &  S.  227;  Peques  v.  Mosby,  7  Smeades  & 
Marsh.  340 ;  Bean  v.  Atwater,  4  Conn.  3 ;  Roach  v.  Dick- 
imms,  9  Grat.  154.  In  this  last  class  of  cases  an  obvious 
reason  why  the  first  instalment  (or  any  other  before  the  last) 
shoald  be  paid  without  Jiaving  a  deed,  is  that  the  vendor  was 
to  withhold  the  title  as  a  security  for  the  purchase  money,  and 
the  ?endee  was  content  to  rely  on  the  vendor's  contract  for 
hisfntare  title  ;  but  no  such  reason  applies  to  the  final  and 
complete  payment  of  the  purchase  money.  Shaw,  C.  J.  13 
Pick.  283. 

9.  Ckar  that  as  to  same  subject  soms  stipulations  may  be 
dependent  and  others  independent. 

The  cases  clearly  establish  that  in  relation  to  the  same  sub- 
j^t  matter,  some  stipulations  in  a  contract  may  be  mutual 
•od  independent,  and  others  dependent  and  mutually  condi- 
tional. Couch  V.  Ingersoll,  2  Pick.  292 ;  Kane  v.  Hood,  13 
U.  262 ;  White  v.  Atkins,  8  Cush.  370,  cited  ante,  p.  64.  In 
4e  first  of  these  cases,  the  plaintiflf  without  having  tendered 
I^rformance  on  his  part,  recovered  on  a  breach  of  one  cove- 
Qiot  because  it  was  independent,  and  failed  on  the  other,  be- 
fWMe,  upon  the  construction  put  upon  it  by  the  court,  it  was 
independent.  In  the  second  case  the  two  first  instalments  of 
Ihe  purchase  money  were  to  be  paid  before  the  time  fixed  for 
tbe  conveyance  of  the  land,  and  it  was  considered  very  clear 
that  they  were  independent ;  but  the  payment  of  the  last  in- 
stalment on  the  one  side,  and  the  execution  and  tender  of  the 
deed,  npon  payment  being  made,  on  the  other,  were  deemed 
dependent  and  conditional.  In  the  third  case,  ( White  v.  At-' 
ttw)  the  contract  was  for  a  year's  service,  as  it  was  for  8 
niomha  in  Reab  v.  Moor,  19  Johns.  337.  There  the  court 
heM  that  the  plaintiff  having  left  the  service  within  the  8 
ttontha  conld  not  recover  pro  rata  ;  but  there  the  stipulation 
vu  the  payDnetit  of  an  entire  sum — there  was  no  promise  to 
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pay  monthly ;  whereas  in  White  v.  Atkins  the  plaintiff  was,  at 
his  option,  entitled  to  receive  his  pay  nionthly ;  as  a  condi- 
tion precedent  to  the  right  to  demand  a  month's  wages,  ser- 
vice was  to  be  performed  not  for  a  year  but  for  a  month  ;  the 
defendant  was  bound  to  pay  for  each  month's  service  whea 
performed,  upon  proper  notice  of  the  plaintiff's  option ;  and 
the  defendant  had  a  remedy  against  the  plaintiff  should  he  fail 
to  perform  his  contract  for  a  year's  service,  but  that  remedy 
was  not  by  refusing  payment  of  monthly  wages  earned  and 
due  by  the  contract. 

10.  Where  thing  which  plaintiff  has  failed  to  do^  is  not  the 
most  material  part  of  the  consideration  ;  the  rule  of  Boone 
V.  Eyre. 

The  expression  in  the  deed  of  the  covenants  by  the  defen- 
dants being  in  consideration  of  the  covenants,  *'  therein  after 
entered  into  by  the  plaintiffs,"  does  not  shew  that  any  thing 
future  was  in  contemplation  on  which  the  performance  by  the 
defendants  of  their  covenants  was  to  depend.  Such  cove- 
nants will  at  least  not  be  deemed  dependent,  when  the  defen- 
dants have  in  part  had  the  benefit  of  the  consideration.  Rose, 
Src.  V.  Poulton,  ^c.  2  Barn.  &  Adol.  822 ;  22  Eng.  Com. 
Law  Rep.  191. 

Unless  the  non-performance  alleged  in  breach  of  the  con- 
tract goes  to  the  whole  root  and  consideration  of  it,  the  covenant 
broken  is  not  to  be  treated  as  a  condition  precedent,  but  as  a 
distinct  covenant,  for  the  breach  of  which  the  party  injured 
may  be  compensated  in  damages.  Duke  of  St.  Albans  r. 
Shore,  I  H.  Bl.  270;  Davidson  v.  Gwynne,  12  East  389; 
Storer  v.  Gordonr^c.  3  M.  &  S.  308;  Fothergill  v.  Walian, 
8  Taunt.  576  ;  4  Eng.  Com.  Law  Rep.  213 ;  Fishmongers  Co. 
V.  Robertson,  5  Man.  &  Grang.  197;  44  Eng.  Com.  Law 
Rep.  197.  Since  the  case  of  Boone  v.  Eyre,  1  H.  Bl.  273 
note,  2  W.  Bl.  1312,  the  rule  is  well  established  that  where 
a  particular  thing  which  the  plaintiff  has  failed  to  do,  forms 
only  a  part,  and  not  the  most  material  part,  of  the  considera- 
tion of  the  defendant's  covenant,  and  in  respect  to  that  part, 
a  breach  may  be  paid  for  in  damages,  if  the  whole  of  the  res- 
idue, which  forms  the  substantial  part  of  the  consideration! 
has  been  had  by  the  defendant,  the  plaintiff  may  maintain  his 
action  on  the  defendant's  covenant.  Campbell  v.  Jones,  6  T. 
R.  573  ;  Havelock  v.  Geddes,  ^c.  10  East  355 ;  Bennei  r. 
Pesley^s  ex^ors,  7  Johns.  250 ;  Obermeyer  v.  Nichols,  6  Bina 
159 ;  Todd  v.  Summers,  2  Grat.  169.  It  is  considered  in  such 
cases,  that  where  a  person  has  received  the  substantial  part  of 
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the  consideration  for  which  he  entered  into  the  agreement,  it 
woald  be  unjust  that  because  he  had  not  the  whole,  he  should 
be  permitted  to  enjoy  that  part  without  either  payment  or 
doing  anything  for  it.  Therefore  the  law  obliges  him  to  per- 
form the  agreement  on  his  part,  leaving  him  to  his  remedy 
to  recover  any  damage  he  may  have  sustained  in  not  having 
received  the  whole  consideration.  1  Wms.  Saund.  320  c, 
note  H  ;  EUen  v.  Topp,  6  W.  H.  &  G.  441. 

It  is  remarkable,  says  Pollock,  C.  B.,  that  according  to  this 
rule,  the  construction  of  the  instrument  may  be  varied  by  matter 
expostfacio  ;  and  that  which  is  a  condition  precedent  when 
the  deed  is  executed,  may  cease  to  be  so  by  the  subsequent 
conduct  of  the  covenantee  in  accepting  less,  as  in  the  cases 
referred  to,  the  defendant  in  the  first,  Boone  v.  Eyre,  might 
have  objected  to  the  transfer  if  the  plaintiff  had  no  good  title  to 
the  negroes  and  refused  to  pay  ;  in  the  second,  Campbell  v. 
JoneSy  he  might  have  objected  to  the  payment  if  the  plaintiff 
had  refused  to  transfer  the  patent,  though  he  had  been  willing 
to  teach  the  art  of  bleaching.  But  this  is  no  objection  to  the 
soundness  of  the  rule  which  has  been  much  acted  upon. 
EUen  V.  Topp,  6  W.  H.  &  G.  441. 

It  niust  appear  upon  the  record  that  the  consideration  was 
executed  in  part.  1  Wms.  Saund.  320  c,  note.  This  may  ap- 
pear by  the  instrument  declared  on  itself,  whereby  a  valuable 
right,  part  of  the  consideration,  is  conveyed,  as  in  Campbell 
▼.  Jones,  or  Boone  v.  Eyre,  or  by  averment  in  pleading. 
Where  the  fact  thus  appears,  it  is  no  longer  competent  for  the 
defendants  to  insist  upon  the  non-performance  of  that  which 
»M  originally  a  condition  precedent ;  and  this,  says  Pollock, 
C.  R  is  more  correctly  expressed,  than  to  say  it  was  not  a 
eoodition   precedent  at   all.     Pollock,  C.  B.   in   Graves  v. 
L^g,  26  Eng.  Law  &  Eq.  566. 

Striking  instances  of  the  application  of  this  rule  are  furnish- 
d  in  the  cases  of  Ritchie  v.  Atkinson.  10  East  310  ;  David- 
»wi  V.  Qwynne,  12  Id.  396  ;  Lewis  v.  Weldon,  ^c,  3  Rand. 
81;  Bream  v.  Marsh,  4  Leigh  21,  It  is  not  applied  to  every 
CMe  in  which  a  covenant  by  the  plaintiff  forms  only  a  part  of 
the  consideration,  and  the  residue  of  the  consideration  has 
Wn  had  by  the  defendant.  That  residue  must  be  the  sub- 
ftaniialpart  of  the  contract ;  if  in  the  case  of  Boone  v.  Eyre, 
^▼0  or  three  negroes  had  been  accepted  and  the  equity  of  re- 
deioption  not  conveyed,  it  is  not  apprehended  that  the  plain- 
tiff would  have  recovered  the  whole  stipulated  price,  and  left 
the  defendant  to  recover  damages  for  the  non-conveyance  of 
it.   PMode,  C.  B.,  in  Ellen  v.  Tapp,  6  W.  H.  &  G.  442. 
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It  was  a  matter  of  great  doubt  in  the  minds  of  some  of  tb 
judges,  whether  the  rule  could  be  applied  to  the  case  o 
JBllen  V.  Topp.  The  action  was  by  the  master  against  th 
father  of  an  apprentice,  on  an  indenture,  by  which  wid 
defendant's  consent  his  son  had  put  himself  apprentice  to  Ibi 
plaintiff,  described  in  the  indenture  as  <^  auctioneer,  appraiaei 
and  corn  factor,  to  learn  his  art,  and  with  him,  after  the  man 
ner  of  an  apprentice  to  serve ;"  and  defendant  bound  bimael 
for  the  performance  of  this  engagement,  in  effect  covenant 
ing  that  his  son  should  become  the  plaintiff's  apprentice  ti 
learn  his  art,  that  is,  the  art  of  an  auctioneer,  appraiser  aoi 
corn  factor,  and  to  serve  with  him  after  the  manner  of  an  ap 
prentice.  Now,  service  with  a  man  after  the  manner  of  oi 
apprentice  imports,  according  to  the  meaning  of  these  woid 
as  ordinarily  understood,  that  the  party  served  should  b 
carrying  on  the  trade  which  the  apprentice  is  to  learn ;  otbei 
wise  the  one  is  teaching  and  the  other  learning  the  trade,  no 
as  master  and  apprentice,  but  as  instructor  and  pupil.  Whai 
therefore  the  one  party  ceases  to  carry  on  the  trade,  be 
by  his  act  makes  it  impossible  for  the  other  to  serve  him  afte 
the  manner  of  an  apprentice,  and  he  cannot  be  heard  to  com 
plain  that  the  other  party  has  not  done  that  which  he  has  wil 
fully  made  it  impossible  that  he  should  do.  The  plaintifl 
however,  took  the  ground  that  the  carrying  on  all  the  ^le 
trades  was  not  a  condition  precedent  to  his  right  to  recovei 
but  that  his  omission  or  refusal  to  carry  on  any  one  must  bi 
the  subject  of  a  cross  action.  But  the  court  of  excheqne 
held  otherwise.  It  was  not  able  to  distinguish  between  tb 
three  trades  of  auctioneer,  appraiser  and  corn  factor,  so  a 
to  say  that  one  was  more  the  substantial  part  of  the  contntf 
than  another  ;  and  as  the  plaintiff,  by  his  own  fault,  had  dii 
abled  himself  from  acting  as  a  master  in  all  the  three  tradei 
it  was  considered  he  had  no  right  to  complain  of  the  defien 
dant's  son  refusing  to  continue  to  serve  in  any,  and  judgmeo 
was  given  for  the  defendant. 

1 1.  Effect  of  one  party  preventing  the  other  from  perfonmm^ 
his  part  of  the  contract. 

<<  Whether  the  covenants  or  promises  are  independent  c 
not,  where  the  agreement  is  wholly  executory  and  the  on 
covenant  or  promise  or  performance  is  the  consideration  fo 
the  covenant  or  promise  or  performance  of  the  other,  it  may,' 
says  Nelsonj  J.,  <<be  stated  with  confidence  that  there  isin 
principle  or  authority  which  will  maintain  a  suit  at  law  by  i 
party  who  has  positively  refused  to  fulfil  his   part  of  th 
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agreement,  against  the  other  to  recover  damages  for  a  breach 
of  it.     Dey  v.  JDor,  9  Wend.  132. 

In  cases  of  material  dependent  covcDants  or  contracts  where 
something  is  to  be  done  by  each  party  at  the  same  time,  neither 
party  is  bound  to  tender  an  unconditional  performance  of  the 
contract  or  covenant  on  his  part ;  but  if  either  party  offers  to 
perform  the  covenant  or  contract  on  his  part,  provided  the 
other  party  will  perform  the  contract  on  his  part,  and  he  de- 
clines, that  is  sufficient  to  support  an  action  against  him.  5 
Cush.  362.  Although  no  such  offer  was  made  by  the  plaintifiSs, 
yet  if  their  offer  of  performance  was  prevented  by  the  act  of 
the  defendant,  the  proof  of  such  prevention  is  equivalent  to 
a  tender  or  an  offer  of  performance  on  the  part  of  the  plaintiffs. 
Bac.  Abr.  Condition  2 ;  Borden  v.  Borden,  5  Mass.  67 ;  Tasher 
^  Y.    Bartlett  ^c.  5  Cush.  363. 

It  is  frequently  said  in  general  terms  that  where  a  man  by 
doing  a  previous  act  would  acquire  a  right  to  a  debt  or  duty 
by  a  tender  to  do  the  previous  act,  if  the  other  party  refuse 
to  permit  him  to  do  it  he  acquires  the  right  as  completely  as 
if  it  had  actually  been  done.     Jones  v.  Barkley,  Dougl.  685  ; 
£[otham  v.  East  India  Co.  1  T.  R,  638  ;  Marshall  v.  King, 
1  Bibb  391.     This  is  undoubtedly  true  in  many,  perhaps 
most  cases.  <'  It  is,"  says  Robertson,  C.  J.,  <^  generally  true  in 
cases  in  which  the  tender  will  entitle  the  party  to  whom  it 
was  made  to  the  thing  tendered,  and  to  the  maintenance  of 
an  action  for  it.     Thus  where  a  party  entitled  by  contract  to 
a  conventional  sum  of  money  for  a  horse,  upon  the  delivery 
thereof,  shall  have  tendered  the  horse  according  to  his  under- 
taking, he  may  maintain  an  action  for  the  price,  and  the  other 
party  will  be  entitled  to  the  horse  in  consequence  of  the  ten- 
der.    In  such  a  case,  when  the  doing  of  a  single  act  or  the 
delivery  of  a  thing,  is  a  precedent  condition,  not  only  is  a 
proper  offer  to  do  the  act,  or  tender  of  the  thing,  proof  that 
had  it  not  been  rejected  the  condition  would  have  been  per- 
formed, but  the  rights  of  the  parties  then  become  independent 
asd  available  to  each  of  them  by  action  or  otherwise  ;  and 
therefore,  in  such  a  case,  a  tender  of  performance  will,  in  all 
respects,  be  deemed  equivalent  to  actual  performance.  Cham- 
berlins  v.  MacalUster  Sfc,  6  Dana  367. 

There  is,  however,  a  material  difference  between  a  case  like 
hnes  V.  Barkley,  in  which  by  doing  an  act  in  the  power  of  the 
party  to  have  done,  he  would  have  acquired  a  full  aud  instant 
light  to  the  duty  demanded,  and  a  case  in  which  by  doing  the 
act  tendered,  to  the  full  extent  to  which  the  party  tendering 
was  able  to  perform  it,  he  would  still  have  only  taken  certain 
steps  of  remote  and  uncertain  effect  towards  the  attainment 
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and  completion  of  what  was  necessary  to  be  attained  and  com- 
pleted in  order  to  vest  in  him  a  right  to  what  he  demanded. 
Under  the  terms  of  a  charter-party,  the  freight,  pilotage  and 
port-charges  covenanted  to  be  paid  by  the  defendant,  were 
made  to  depend  on  the  arrival  and  discharge  of  the  ship  at  her 
destined  port ;  the  effect  of  this  as  a  condition  precedent  to 
the  plaintiff's  right  to  demand  the  freight,  &c.,  was  sought  to 
be  avoided  by  the  tender  and  offer  of  his  ship  for  the  voyage, 
his  request  for  instructions  and  offer  to  obey  them,  and  by  the 
defendant's  refusing  to  give  such  instructions,  and  discharging 
the  defendant  from  further  prosecuting  the  voyage.  Here, 
said  the  court,  if  the  plaintiff  had  done  all  that  he  offered  to 
do,  and  which  the  defendant  discharged  him  from  performing, 
still  it  would  have  amounted,  at  most,  only  to  an  endeawmr 
on  his  part  to  prosecute  and  complete  the  voyage,  and  to  pro- 
cure, as  far  as  in  him  lay,  the  arrival  and  discharge  of  the  ship 
at  her  destined  port ;  but  the  actual  event  of  such  an  arrival 
and  discharge,  it  was  not  within  the  reach  of  any  efforts  on 
his  part  to  insure  and  to  accomplish.  The  court  held  that,  as 
the  ship  never  arrived  at  her  destined  port,  the  freight  never 
became  demandable  by  law.  Smith  v.  WYfeon,  8  East  444 
This  case  governed  Hamilton  v.  Warfield,  2  Gill  &  J.  491, 

The  rule  of  Jones  v.  Barkley  is  not  applicable  to  a  case  in 
which  the  party  rejecting  a  tender  or  preventing  performancOi 
thereby  loses  all  legal  right  to  enforce  the  contract  in  his  own 
favour  or  maintain  any  action  for  the  non-performance  of  the 
other  party.  Thus,  if  upon  a  covenant  by  one  party  to  build 
a  house  for  another  for  $  10,000,  to  be  paid  on  the  completion 
of  the  house,  the  covenantor  offered  to  commence  the  work  at 
a  proper  time,  but  was  prevented  from  begmning  by  the  othw 
party  in  consequence  of  a  change  in  his  determination,  or  of 
his  inability  to  procure  the  proper  materials,  it  is  not  the  law 
that  the  one  party  can  recover  the  $  10,000,  in  an  action  of 
covenant,  when  the  other  had  not  been  benefitted  and  wiU 
not  be  entitled  to  any  future  performance,  or  action  for  non* 
performance,  of  the  work.  Chamberlins  v.  McAllister  4^ 
6  Dana  368. 

In  cases,  however,  in  which  the  offer  and  refusal  may  not 
be  deemed  equivalent  to  actual  performance  according  to 
contract,  so  far  as  the  measure  of  recovery  may  be  concerned| 
yet  as  it  shews  a  legal  excuse  for  non-performance  of  a  prece- 
dent condition,  the  court  of  appeals  of  Kentucky  holds  that 
it  may  dispense  with  the  averment  of  performance,  which 
would  otherwise  be  necessary  in  a  declaration,  and  thus  enable 
an  action  to  be  maintained  on  the  covenant,  for  the  recovery 
of  such  damages,  and  such  onlt/j  as  have  actually  accru«L 
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Chamberlins  v.  McAllister  tfc,  6  Dana  367,  8 ;  Jewell  v. 
Blandford,  7  Id.  472;  Rankin  v.  Darnell,  11  B.  Monroe 
31.  A  like  rule  is  acted  on  by  the  courts  of  South  Carolina. 
They  consider  that  the  defendant,  who  first  failed  to  perform 
his  part,  cannot  when  he  has  accepted  and  used  a  considerable 
portion  of  the  plaintiff's  work,  defeat  a  recovery  in  toto  ;  but 
that  the  recovery  will  be  pro  tanto.  Summer  v.  Dewalt,  1 
Spears  135. 


CHAPTER   VII. 

WHEN  MATERIAL  THAT  INSTRUMENT  SHOULD  BE  EXECUTED  BT 
COFENANTBE  AS  WELL  AS  COVENANTOR;  WHAT  COVENANTS 
IDir  WITH  THE  LAND  AND  GIVE  A  RIGHT  OF  ACTION  TOR 
01  AGAINST    AN    HEIR    OR    ASSIGNEE. 

1.  When  material  that  instrument  should  be  executed  by 
covenantee  as  well  as  covenantor. 

"With  respect  to  leases  by  indenture,  the  older  authorities 
*eir  that  the  covenants,  which  depend  on  the  interest  of  the 
l^ase, and  are  made,  because  the  covenantor  has  that  interest. 
--SQch  as  those  to  repair  and  pay  rent  during  the  term,  are 
Dot  obligatory,  if  the  lessor  does  not  execute, — not  because  the 
lessor  is  not  a  party,  but  because  that  interest  has  not  been  cre- 
^  to  which  such  covenants  are  annexed,  and  during  which 
^\j  (hey  operate.  As  such  covenants  undoubtedly  do  not, 
if  the  term  ends  by  surrender,  and  are  suspended  by  eviction 
l>y  the  lessor,  so  they  do  not  begin  to  operate  unless  the  term 
Eminences  :  the  foundation  of  the  covenant  failing,  the  cove- 
B^t  fails  also.  Unless  there  be  a  term,  a  covenant  to  repair 
^ng  it  18  void.  But  with  respect  to  collateral  covenants, 
Dot  depending  on  the  interest  in  the  land,  it  is  otherwise,  and 
*bey  are  obligatory."  Parke,  B.  in  Pitman  v.  Woodbury, 
3W.  H.  &G.  11. 

"This  rule  of  law  is  to  be  found  in  the  older  authorities, 
^hich  are  collected  in  Com.  Dig.  "Covenant,"  (F).  The 
cue  of  Soprani  v.  Skurro,  Yelv.  18,  is  one.  In  that  case 
jheconrt  say,  the  covenants  to  repair  depend  upon  the  lease : 
if  no  lease,  there  is  no  covenant ;  and  if  the  lease  was  made, 
^d  then  surrendered,  all  the  covenants  would  be  void.  In 
*e  case  of  Waller  v.  The  Dean  and  Chapter  of  Norwich, 
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(Owen  136,  reported  also  in  2  Brownlow  158),  there  is  mueb 
discussion  on  the  question,  whether  a  covenant  to  save  the 
lessee  harmless  was  avoided  if  the  term  was  void,  it  being 
conceded  that  the  covenants  to  repair  or  pay  rent,  immediately 
depended  on  the  lease,  and  were  void  if  it  was  void,  though 
collateral  covenants  were  not  afifected.  And  in  Knipe  v. 
Palmer^  2  Wils.  132,  it  was  held  that  the  lease  was  void,  at 
law,  because  made  by  the  committee  of  a  lunatic ;  and  that 
all  the  covenants  which  run  with  the  land,  the  lease  being 
void,  fell  to  the  ground.  In  the  case  of  Cardwell  v.  LucaSf 
1  M.  &  W.  Ill,  the  court  of  exchequer  found  it  unnecessary 
to  decide  this  point."     3  W.  H.  &  G.  11. 

But  that  court  has  questioned  the  authority  of  Cooch  4^. 
V.  Goodman,  2  Adol.  &  El.,  N.  S.  680 ;  42  Eng.  Com.  Law 
Rep.  817;  where  the  court  of  queen's  bench  considered  the 
doctrine  as  not  applying  when  the  lessee  has  entered  and  en- — 
joyed  during  the  whole  term ;  the  court  deeming  him  in  tha^. 
case  to  have  had  all  the  consideration  for  his  covenant  foc=: 
which  he  had  bargained.  "There  is,!'  said  Parke,  B.,  "^b 
difficulty  in  saying  that  he  is  bound  by  having  enjoyed  for  ^9 
period  of  years  equal  to  those  which  the  term  would  hav^a 
comprised  if  it  had  been  granted,  if  he  was  not  bound  durioMi 
their  continuance  ;  and  it  is  hard  to  say  at  what  precise  tim  _ 
the  obligation  commenced."  Pitman  v.  Woodbury^  3  YSm 
H.  &  G.  13.  He  remarks,  however,  that  although  Lor-^ 
Denman  in  giving  judgment,  expresses  that  as  the  opinion  ^^ 
'  the  court,  the  case  was  not  decided  on  that  ground  but  €^h 
another ;  in  a  subsequent  case  he  has  said  that  the  authori^H 
of  the  decision  may  be  questionable.     7  W.  H.  &  G.  21. 

Assuming,  however,  that  the  opinion  in  that  case  was  cc^ 
rect,  the  case  of  Pitman  v.  Woodbury,  was  distinguish^^ 
from  it ;  the  defendant  in  this  case  having  never  entered       i 
enjoyed  under  the  lease,  but  under  a  distinct  demise  from  y^sx 
to  year ;  and  therefore  having  never  had  that  coDsiderati-<^M 
which  he  was  supposed  to  have  stipulated  for.     He  enjoy^^sd 
under  a  different  right  altogether,  from  which  a  different  sp^^ 
cies  of  contract  might  be  probably  inferred,  to  be  enforced    iff 
another  form  of  action,  but  which  was  not  an  enjoyment  ct 
that  interest  during  the  existence  of  which  the  defendant  batf 
covenanted  to  repair.     It  was  therefore  held  that  the  defendaiK 
never  was  bound,  because  the  term  to  which  the  coveuaot^ 
declared  upon  were  annexed  never  was  executed. 

2.  Distinction  between  real  and  personal  covenants. 

It  is  designed  now  to  treat  of  real  covenants,  depending  on 
the  interest  in  the  land. 
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The  distinction  as  to  the  course  in  which  real  and  personal 
covenaDts  go  to  the  representatives  of  the  person  with  whom 
the  covenants  are  made,  Le  Blanc,  J.  observes,  is  a  clear  one  ; 
"real  covenants  run  with  the  land  and  either  go  to  the  assignee 
of  the  land  or  descend  to  the  heir,  and  must  be  taken  advan- 
tage of  by  him  alone  ;  but  personal  covenants  must  be  sued 
for  by  the  executor"  or  administrator.     1  M.  &  S.  365. 

3.  Oft  a  real  covenant^  heir  had  a  right  of  action  at  common 

law. 

It  is  extremely  well  settled  at  common  law,  without  referring 

to  the  statute  of  32  H.  8,  ch.  34,  that  covenants  which  run 

with  the  land  will  pass  to  the  person  to  whom  the  land  de- 

9cends.     Ld.  Kenyon,  C.  J.  in  Webb  v.  Russell,  3  T.  R.  401. 

iccording  to  Fitzherbert,  if  a  man  make  a  covenant  by 

<leed  to  another  and  his  heirs  to  enfeoff  him  and  his  heirs,  and 

^ill  not  do  it|  and  the  covenantee  dieth,  his  heir  shall  have  a 

^rit  of  covenant  upon  that  deed ;  and  also  his  assignees  shall 

We  a  writ  of  covenant  where  the  covenant  is  made  to  him 

«nd  his  assigns.     Fitz.  N.  B.  341,  [145]  C. ;  Shop.  Touch. 

171 ;   Wootion  v.  Cooke,  Dyer  217,  (337);  Anders.  53. 

An  heir  sued  an  executor  upon  his  testator's  covenant  in  a 
^ease  and  release  to  do  all  reasonable  acts  for  the  farther  con- 
veyance of  premises  which,  upon  the  covenantee's  death,  de- 
scended from  him  to  the  plaintiff.     The  ancestor  had  required 
the  vendor  to  perform  his  covenant,  but  had  not  sued  him  in^ 
•lantaneously  for  his  neglect ;  waiting  for  the  event.     The 
Ultimate  damage  was  not  sustained  in  the  ancestor's  lifetime  ; 
bat  after  his  death  the  heir  was  evicted.     It  was  considered 
that  the  covenant  run  with  the  land,  and  that  the  heir  had  a 
right  of  action.     King  v.  Jones  ^c.  1  Marsh.  107 ;  5  Taunt. 
418 ;  1  Eiig.  Com.  Law  Rep.  139.     What  is  laid  down  in 
PUzherbert  seemed  to  the  court  of  king's  bench  decisive  in 
rapport  of  the  action.     For,  said  the  court,  here  the  party 
professes  to  convey  a  fee  in  the  lands,  and  covenants  with  the 
heiri  that  he  will  do  all  things  necessary  to  assure  the  same 
that  a  fee  may  descend  to  the  heir  if  it  be  not  intercepted  by 
the  ancestor,  and  the  ancestor  has  not  intercepted  it,  and  the 
heir  is  damnified  inasmuch  as  a  fee  has  not  descended  to  him, 
vhich  it  would  have  done  if  the  party  had  fulfilled  his  cove- 
nant and  performed  the  act  required.     Jones  Sfc,  v.  King,  4 
M.  &.  S.  188. 

When  the  lessor  has  granted  a  term  to  continue  for  three 
lives,  and  covenanted  that  the  lessee  and  his  heirs  should  qui- 
etly enjoy  during  the  said  term,  the  heir  of  the  lessee,  if 
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evicted  during  that  term,  it  is  clear,  may  maintain  an  actioi 
of  covenant.  Evans  v.  Gvynne  Ifc,  4  Barn.  &  Cress.  261 
10  Eng.  Com.  Law  Rep.  327. 

Or  if  the  lessee  covenant  to  repair  and  to  leave  the  premise 
in  repair  at  the  end  of  the  term,  the  heir  of  the  lessor  ma; 
maintain  an  action  for  breach  of  that  covenant,  against  th 
lessee  and  his  executors ;  and  this,  notwithstanding  the  cov« 
nant  may  have  been  with  the  lessee,  his  executors  or  adminif 
trators,  without  naming  heirs.  Laugher  v.  Williams^  2  Lei 
93.  For  the  covenant  runs  with  the  land,  and  goes  to  th 
heir,  without  naming  him.  Laugher  v.  Williams;  Spencer^ 
case,  5  Rep.  16a;  Dean  and  Chapter  af  Windsor^ s  caff 
6  Rep.  24a. 

In  Virginia,  there  was  much  doubt  as  to  the  propriety  c 
maintaining  an  action  of  debt  by  an  heir  for  the  penalty  of 
bond  given  to  his  ancestor,  with  condition  for  the  quiet  hoU 
ing  and  enjoying  a  plantation,  though  the  condition  had  bee 
broken  by  an  eviction  since  the  descent  of  the  land  to  the  heii 
Eppes^s  ex^ar  v.  Demoville,  adm^r,  2  Call  22.  Two  judge 
{Lyans  and  Roane)  were  of  opinion  against  the  action ;  cot 
sidering  that  the  action  of  debt  on  the  bond  could  only  b 
maintained  by  the  personal  representative  of  the  obligee.  Be 
a  majority  of  the  court  [Pendleton^  P.,  CarHngton  and  Plem 
ing)  gave  judgment  in  favour  of  the  heir ;  considering  thi 
he  is  as  much  the  legal  representative  of  the  obligee  as  to  th 
real  estate,  as  the  executor  is  as  to  the  personal,  and  that  wit 
the  land  the  heir  takes  all  deeds  relating  thereto,  whether  fc 
conveying  the  title,  or  protecting  the  quiet  enjoyment.  I 
their  opinions,  the  judges  refer  to  and  rely  on  3  Bac.  Abr.  B] 
65,  463;  4  Id.  285;  Rolle's  Abr.  919;  Wentw.  12,  63,  74 
Co.  Lit.  162,292;  Yelv.  215. 

4.  On  a  real  covenant  right  of  action  at  common  law  agaim 

the  heir. 

It  is  generally  true,  that  by  the  common  law  the  heir  is  no 
bound  by  the  covenant  of  his  ancestor  unless  it  be  stipulate 
by  the  terms  of  the  covenant  that  it  shall  be  performed  by  thi 
heir,  and  unless  assets  descend  from  him  sufficient  to  answa 
the  charge.  Dyer  14a,  23a;  Barber  v.  Fax,  2  Saund.  136 
Piatt  on  Cov.  449.  If  therefore  the  heir  be  not  named  in  tiK 
covenant,  it  will  be  binding  only  on  the  covenantor,  his  exe 
cutors  and  administrators,  although  the  heir  may  take  by  de 
scent  from  the  covenantor  assets  sufficient  to  answer  the  claim 
19  Pick.  453. 
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But  this  principle  is  not  applied  to  real  covenants  running 
with  the  land  granted  or  demised,  and  to  which  the  covenants 
are  attached  for  the  purpose  of  securing  to  the  one  party  the 
full  beDefit  of  the  grant  or  demise,  or  to  the  other  party  the 
consideration  on  which  the  grant  or  demise  was  made.  Such 
covenants  are  said  to  be  inherent  in  the  land,  and  will  bind 
the  heir,  though  not  named.  For  as  he  is  entitled  to  all  the 
advantages  arising  from  the  grant  or  demise,  it  is  but  reason- 
able that  he  should  sustain  all  such  burdens  as  are  annexed  to 
the  land.     Piatt  on  Gov.  65;  19  Pick.  453;  1  Rawle  133. 

A  tract  of  land  adjoining  a  mill  pond  was  conveyed  <*  with 
the  full  and  free  privilege  of  using  the  said  mill  pond  within 
certain  limits,  with  the  full  liberty  of  ingress  and  egress,  to 
dig  out  and  carry  away  the  whole  or  any  part  of  the  soil  in 
aid  pond,  and  to  divide  the  same  pond,  as  described  in  the 
deed,  into  six  separate  and  distinct  fish  ponds."  Between  the 
grantor  and  the  grantee's  assignee  a  covenant  was  made,  in- 
teoded  to  confirm  the  assignee's  right  and  interest  under  the 
grant,  and  to  secure  him  in  the  enjoyment  thereof  On  this 
covenant  an  action  was  maintained  by  the  assignee  against  the 
heirs  of  the  covenantor.  Morse  v.  Aldrich  tfc,  19  Pick.  449. 
Three  of  the  heirs  having  conveyed  to  the  other  two,  these 
tvo  were  charged  jointly  as  assignees.  Morse  v.  Aldrich  Sfc. 
IHetcalf  644 

5.  Whai  right  of  action  an  assignee  had  at  common  law. 

At  common  law,  if  a  person  seized  of  land  leased  it  for  a 
term  of  years,  at  a  yearly  rent,  and  then  granted  the  rent,  and 
the  lessee  attorned,  it  was  considered  that  although  the  privity 
of  estate  remained  with  the  lessor,  yet  that  the  attornment 
being  a  consent  to  the  grant,  made  a  privity  of  contract,  and 
the  assignee  of  the  rent  might  maintain  an  action  of  debt  for  it 
mmst  a  lessee  in  possession  of  the  land,  and  in  the  perception 
of  the  profits.  Robins  v.  Cox,  I  Lev.  22 ;  Allen  v.  Bryan, 
SBara.  &  Cress.  512 ;  11  Eng.  Com.  Law  Rep.  292 ;  1  Wms. 
Saund.  2Ald. 

At  common  law  also,  a  privity  of  estate  might  be  created 
bf  a  covenant  with  the  grantee  and  his  assigns,  applying  spe- 
cifically to  the  land ;  and  such  covenant  would  run  with  the 
hod.  McCrady^s  ex^ors  ads.  Brisbane,  1  Nott  &  McCord  104. 
Thus  where  an  estate  of  inheritance  was  granted  in  fee, 
with  a  covenant  for  further  assurance,  and  the  grantee  as- 
signed, the  grantee's  assignee  might  maintain  covenant  against 
the  original  grantor.     Middlemore  v.  Ooodall,  Cro.  Car.  5U3. 
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T'^^r*  -vr^  1  1  ke  rule  in  the  case  of  a  lease  for  year 
\^J'r:  7  A^r.rlfi.r.  Cro.  Eliz.  373.  436.  Ill  such  case  if  the  !e; 
^.ft  -s«  7\^A  h.^  ir:ter^st  and  covenanted  with  the  assignee  an 
h.^  ^'s  :;r.s  f^r  th*  qfiiet  enj'^ymenl  of  the  premises,  such  coi 
en^r/.  yonld  s»:stairi  an  action  by  the  assignee  of  such  assignc 
for  the  breach  n\  it.  L«>ri>  v.  Campbell^  8  Taunt.  715; 
Barr..  i  \A.  3C*2  :  4  Eng.  Com.  Law  Rep.  258 ;  5  Id.  32! 

U  ;S  a  mistake  then  to  suppose  that  the  right  of  an  assignc 
to  rnaintaii  an  action  on  a  real  covenant  is  derived  entir«l 
from  the  statute  of  32  Hen.  8.  That  statute  does  not  extea 
to  covenants  upon  estates  in  fee  or  in  tail,  but  only  upon  lease 
m^dn  for  life  or  for  years.  Cro.  Eliz.  863.  It  refers,  saj 
Rirhardson,  J.,  only  to  the  remedies  for  and  against  the  gran 
tees  and  osii:rne^s  of  the  reversion.  It  does  not  apply  to  th 
reniedies  between  the  lessors  and  the  assignees  of  lessees 
Thea4»  cases  are  provided  for  by  the  common  law.  Lewis  t 
Campbell,  9  Taunt.  715 ;  4  Eng.  Com.  Law  Rep.  262.  Il 
is  now  conceded  that  at  common  law  covenants  ran  with 
the  land:  the  question  is  whether  they  ran  with  Che  ra^ 
version.  Sergeant  Williams  thought  it  the  better  opinion 
that  the  assignee  of  the  reversion  could  not  bring  an  action  of 
covenant  at  common  law.  1  Wms.  Saund.  240,  note  3.  Bsf 
ley,  J.  thought  he  could  iu  some  cases.  Vyvyan  v.  Artkur^ 
I  Barn.  &  Cress.  410  j  8  Eng.  Com.  Law  Rep.  114.  Thii 
was  considered  a  case  of  a  covenant  running  with  the  land  it 
common  law.  Recently  the  view  has  been  taken  that  at  com- 
mon law  covenant  could  be  brought  by  and  against  the  assig- 
nee of  the  lessee  but  not  of  the  lessor.  1  Wms.  Saund.  240a, 
note  (a) ;  1  Smith's  Leading  Cases  27.  . 

6.   Operation  of  the  statate  of  32  Hen.  8,  c.  34  ;  this  sM^e 
enacted  in  Virginia. 

At  the  time  that  the  statute  of  32  Hen.  8,  c,  34.  w|m- 
sed,  an  immense  quantity  of  land  passed  from  the  disaolred 
monasteries  to  the  king  and  from  the  king  to  the  most  faroiD- 
ed  and  powerful  of  his  subjects.  Much  of  this  land  vas  oo 
lease,  and  the  king  and  parliament  were  anxions  that  the  as- 
signees of  the  reversion  should  be  in  as  good  a  siloation  as  tin 
lessors  were.     6  Barn.  &  Aid.  I ;  7  Eng.  Com.  Law  Repi  S, 

The  statute  of  32  H.  8,  c.  34,  enacted  for  the  benefit  d 
the  grantees  of  reversions,  that  they  should  have  the  lie  ad- 
vantages against  the  lessees,  their  eiecutoTS,  &«.  by  entry  Ai 
non-payment  of  the  rent,  and  should  have  and  enjoy  allsd 
every  such  advantages,  benefits  and  remedies,  by  actin  criy. 
for  not  performing  other  conditions,  covenants  or  \ 
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coDtaJDed  in  the  leases,  against  the  lessees  as  the  lessors  or 
grantors  had.  The  statute  also  gives,  or  recognizes  in,  the 
lessees  ihe  same  remedy  against  the  grantees  of  the  reversion 
which  they  might  have  had  against  their  grantors.  13  Com. 
Bench  (4  J.  Scott)  489.  Under  this  statute,  the  grantees  or 
.  asignees  stand  in  the  same  situation  and  have  the  same 
lemedy  against  their  lessees  as  the  heirs  at  law  of  individuals 
or  the  successors  (in  the  case  of  corporations)  had  before  the 
rtatalc.  Ld.  Kenyan,  3  T.  R.  402 ;  Best,  J.  5  Barn.  &  Aid.  1. 
From  the  statute  of  32  Hen.  8,  was  taken  the  New  York 
act  in  1  R.  L.  of  1813,  >  363,  4,  ^  1,  2 ;  1  R.  S.  p.  747  of  1st 
ad  p.  739  of  2d  edi.  ^  23,  24  ;  and  the  Virginia  act  in  1  R. 
C.  1819,  p.  452,  ^  26,  27.  The  latter  act  is  substantially  pre- 
3enredin  the  Code  of  1849,  p.  567,  ch.  138,  ^  1,  2,  as  follows : 

il.  A  grantee  or  assignee  of  any  land  let  to  lease,  or  of  the  rever- 
thereof,  and  his  personal  representative  or  assigns,  shall  enjoy 
mux  (he  lessee,  his  heirs,  personal  representative  or  assigns,  the  like 
^''^^HE^y  1^  action  or  entry,  for  any  forfeiture,  or  by  action,  upon 
ay  oorenant.  or  promise  in  the  lease,  which  the  grantor,  assignor  or 
wnror  his  heirs,  might  have  enjoyed. 

S  2.  A  lessee,  his  personal  representative  or  assigns,  may  have 
igunst  a  grantee  or  alienee  of  the  reversion,  or  of  any  part  thereof, 
wk  heirs  or  assigns,  the  like  benefit  of  any  condition,  covenant  or  pro- 
■iie  ia  the  If^se,  as  he  could  have  had  against  the  lessors  themselves, 
ai  their  heirs  and  assigns;  except  the  benefit  of  any  warranty,  in 
Morlaw. 

7.    What  is  a  sufficient  assignment. 

In  an  action  of  covenant  by  assignees  of  a  lessor  against  the 
kaee,  if  the  assignment  be  by  a  husband  in  right  of  his  wife, 
Ibere  may  be  a  question  as  to  the  interest  which  he  takes  in 
his  wife's  lands.     1  Co.  Lit.  351  a;  Id.  326  a.     A  lease  hav- 
ing been  made  by  a  person  who  afterwards  devised  to  the 
viie,  Che  issue  was  whether  the  husband  did  by  indenture  con- 
%  to  the  plaintiffs  the  reversion  of  which  he  and  his  wife 
Were  seized  in  right  of  the  wife,  to  hold  to  the  plaintiffs  dur- 
ing the  coverture  of  the  wife  with  the  husband.     The  inden- 
(Qre  professed  to  be  made  by  him  and  his  wife,  but  was  not 
^xecQted  by  her ;  and  it  passed  no  more  than  his  interest, 
fibt  the  court  said,  that  was  an  estate  during  the  joint  lives  of 
himself  and  his  wife,  which  was  all  that  he  professed  to  con- 
vey by  the  terms  of  the  deed.     Robertson  ^c.  v.  Norris^  11 
idol.  &  El.  N.  S.  916 ;  63  Eng.  Com.  Law  Rep.  916. 

If  a  lenee  for  a  term  of  years  demise  for  a  longer  term,  such 
demise  operates  in  law  as  an  assignment,  and  may  be  so  treated 
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ia  pleading.     Tindal^  C.  J.  in  WaUaston  t.  Hakewell^  3  Mao. 
&  Grang.  322 ;  42  Eog.  Com.  Law  Rep.  174. 

8.    What  estate  must  pass  to  the  assignee. 

Such  aa  interest  as  according  to  the  case  of  Buckeridge  v. 
Ingram^  2  Yes.  jun.  652,  would  be  a  real  hereditament,  will 
pass  to  the  assignee  and  make  the  assignee  of  the  grantee 
liable  to  the  action  of  the  rcFersioner  for  a  breach  of  a  cove- 
nant in  the  original  grant.  Portmore  v.  Bunn,  1  Barn,  d^ 
Cress.  694 ;  8  Eng.  Com.  Law  Rep.  188. 

In  the  case  of  a  lease,  there  is  a  distinction  between  one 
who  is  an  assignee  of  the  whole  term,  and  one  who  is  but  an 
under-tenant  of  the  lessee.  No  action  of  covenant  can  be 
maintained  by  the  lessor  against  such  under-tenant  for  rent  in 
arrear.  Holford  v.  Hatch,  Dougl.  182 ;  7  Har.  &  J.  122,  3. 
But  if  a  lessee  for  years  make  an  under-lease  for  a  shorter 
term,  and  then  grants  his  reversion,  though  for  no  longer  than 
the  under-lease  was  to  continue,  this  will  enable  the  grantee 
of  the  reversion  to  sue  on  such  covenants  in  the  under-lease 
as  are  incident  to  that  reversion.  Hughes  v.  Robotham^  Popb. 
30;  Cro.  Eliz.  302;  Burton  v.  Barclay,  7  Bingh.  745;  20  Eng. 
Com.  Law  Rep.  321. 

There  is  a  great  difference  between  a  grantee  or  assignee 
of  the  reversion,  and  an  assignee  of  the  rent.  The  statute 
of  32  Hen.  8,  ch.  34,  applies  to  the  former.  Glover  v.  CopSf 
4  Mod.  81;  but  not  to  the  latter.  Demarest  v.  Willard^ 
8  Cow.  210. 

With  respect  to  a  grant  by  tenant  in  fee  of  a  rent  charge 
out  of  lands,  it  may  be  observed  of  the  language  in  12  Mod. 
170,  ascribed  to  Lord  Holt,  *<  that  the  assignee  of  the  rent  shall 
have  covenant  against  the  grantor,  because  it  is  a  covenant 
annexed  to  the  thing  granted,"  that  Lord  Ellenborough  in- 
clined to  view  this  language  as  extra-judicial.  Putting  aside 
that  dictum,  he  found  no  authority  to  warrant  the  position  that 
in  the  case  of  a  conveyance  in  fee  to  certain  uses,  one  of  which 
was  that  the  grantor  should  receive  a  rent,  a  covenant  to  pay 
the  rent  would  run  with  it  to  an  assignee  thereof.  The  rent 
being  reserved  out  of  the  original  estate  of  the  grantors,  it 
was  considered  in  an  action  by  an  assignee  of  the  rent,  against 
a  person  to  whose  use  the  premises  were  granted,  subject  to 
the  rent,  that  the  assignee  had  neither  privity  of  contract  nor 
privity  of  estate,  in  respect  to  the  covenant ;  but  the  same  wu 
to  be  regarded  as  a  covenant  in  gross.  Milnes  4*c.  v.  Branchy 
3  M.  &  S.  411.  Lord  Ellenborough  said  he  did  not  see  how 
the  analogy  as  it  regards  covenants  which  run  with  the  laod 
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was  to  be  applied  unless  it  could  be  shewn  that  this  is  land  ; 
it  might  as  well  be  applied  to  any  covenant  respecting  a  mat- 
ter merely  personal. 

Where  an  action  is  brought  by  the  plaintiff  as  assignee  of 
the  reversion,  it  is  quite  clear  that  it  cannot  be  maintained  un- 
less he  be  assignee  of  the  reversion  to  which  the  covenants  in 
the  instrument  declared  upon  are  annexed.  Cardwell  v.  Lucas j 
2M.&  W.  122. 

Yet  an  action  has  been  sustained  by  a  remainderman,  who 
was  a  tenant  for  life,  for  breaches  of  covenants  contained  in  a 
lease  which  a  previous  tenant  for  life  had  made  under  a  power. 
To  the  argument  that  the  plaintiff  must  be  assignee  of  the 
lessor  or  grantor,  it  was  answered,  that  the  person  empower- 
ing the  tenant  for  life  to  grant  the  lease,  is,  in  the  eye  of  the 
law,  the  lessor,  and  the  plaintiff  is  his  assignee.  The  lease 
proceeded  out  of  the  estate  of  that  person,  and  the  plaintiff  is 
an  assignee  of  that  estate.  The  covenants  were  held  to  run 
with  the  estate  out  of  which  the  lease  issued,  and  to  pass  to 
the  plaintiff  and  every  person  in  succession,  to  whom  the  es- 
tate was  given  by  the  person  creating  the  power.  Isherwoad 
T.  Oldnow,  3  M.  &  S.  395 ;  Whitlock's  case  (last  resolution), 
8  Rep.  70 ;  Machel  v.  Dunion,  2  Leon.  33 ;  Ashurst^  J., 
Doagl.  672. 

Though  the  lessee  assign  part  of  the  land,  yet  if  there  re- 
Ottio  in  him  all  the  estate  in  the  residue  that  he  ever  had,  there 
iisach  privity  that  an  action  of  debt  for  the  whole  rent  may 
he  maintained  against  the  first  lessee  by  the  lessor,  or  (if  be 
has  granted  the  reversion)  by  his  assignee.  Broom  v.  Hore^ 
Cro.  Eliz.  633. 

Where  the  lease  is  by  a  mortgagee,  a  covenant  by  the 
ksaee  to  pay  to  the  lessor  and  his  assigns,  until  payment  and 
auiifaction  of  the  mortgage  debt,  runs  with  the  land,  and 
teoot  become  a  covenant  in  gross  until  that  event  happens. 
^hitaker  v.  Harold,  11  Adol.  &  El.,  N.  S.  171 ;  63  Eng.  Com. 
Law  Rep.  171.  In  this  case,  the  plaintiff  traced  title  by  deeds 
fiot  averred  to  have  been  executed  by  the  mortgagor ;  tracing 
ODlyfrom  the  mortgagee,  he  put  himself  in  the  situation  of 
iiB^ee  of  the  mortgagee  only  ;  as  such  he  maintained  an  ac- 
tion against  the  assignee  of  the  lessee.     S.  C.  159. 

If  the  covenant  was  only  with  the  mortgagor,  it  has  been 
considered  in  England  that  such  covenant  cannot  run  with 
the  land.  Though  he  had  an  equity  of  redemption,  an  inte- 
W  which  a  court  of  equity  would  take  notice  of,  yet  he  was 
regarded  as  having  no  interest  in  the  land  of  which  a  court  of 
liw  could  take  notice.  The  covenant  with  him  to  pay  reni 
vit  deemed  a  collateral  covenant,  in  like  manner  as  if  it  had. 
ToL,  II, — 6 
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been  entered  into  with  a  stranger.  Webb  v.  Russell,  3  T.  R 
402.  It  being  thus  held  that  the  covenant,  not  being  made 
with  the  person  who  had  the  legal  estate,  did  not  run  witl 
the  land,  and  that  the  assignee  could  not  maintain  an  actioi 
on  the  covenant,  the  consequence  was  that  the  covenant  wm 
considered  as  a  covenant  in  gross ^  and  that  the  mortgagor  wai 
allowed  to  maintain  an  action  upon  it.  Stokes  v.  Rtissell^  I 
T.  R.  678 ;  1  H.  Bl.  665. 

The  principle  that  a  covenant  with  a  lessor,  who  has  onlj 
an  equitable  title,  is  a  covenant  in  gross  and  does  not  run  witt 
the  land,  so  as  to  give  a  right  of  action  for  or  against  an  m 
signee,  was  acted  on  in  Whitton  v.  Peacock  S^c.  2  Bingh.  N 
C.  411 ;  29  Eng.  Com.  Law  Rep.  375. 

There  is  a  case  in  which  the  court  of  exchequer  was  sap 
posed  to  have  intimated  that  the  assignee  of  a  lessor,  who  bac 
only  an  equity  of  redemption,  might  maintain  covenant 
Gouldsworth  v.  Knights  ^c.  11  M.  &  W.  337.  But  tb 
court  did  not  so  determine.  It  made  no  determination  incon 
sistent  with  the  rule,  that  where  the  lease  discloses  thai  Uv 
land  is  mortgaged,  and  that  the  lessor  has  only  the  equity  o 
redemption,  the  covenant  for  payment  of  rent  is  a  coveoaD 
in  gross.  Pargeter  v.  Harris,  7  Adol.  &  El.,  N.  S.  708;  5S 
Eng.  Com.  Law  Rep.  708.  That  rule  may  still  be  regaidei 
as  prevailing  in  England,  notwithstanding  the  cases  of  Walu 
field  V.  Brown,  9  Adol.  &  El.,  N.  S.  209:  58  Eng.  Om 
Law  Rep.  209 ;  and  Magnay  v.  Edwards,  13  Com.  Bend 
(4  J.  Scott)  494;  76  Eng.  Com.  Law  Rep.  494;  20  Bag 
Law  &  Eq.  264. 

The  supreme  court  of  Massachusetts  had  before  it  an  actioi 
on  covenants  in  a  conveyance  pur|X)rting  to  be  in  fee ;  the 
covenants  being  of  warranty  and  seisin,  and  that  the  premiM 
were  free  of  all  incumbrances  except  a  mortgage  deed.  It  doai 
not  appear  that  the  case  of  Webb  v.  Russell  was  cited ;  bo( 
the  court  held  that  the  conveyance  was  of  an  estate  to  whieh 
covenants  real  would  attach,  and  which  covenants  might  paa 
with  the  estate  to  a  grantee  or  assignee.  White  v.  Whitnef. 
3  Metcalf  83,  4. 

In  Virginia,  where  covenants  of  warranty  were  contained 
in  a  deed  made  by  two  persons,  one  of  them  in  possessioa  ol 
the  estate  and  the  other  having  in  the  subject  an  interest 
which  depended  on  the  double  contingency  of  the  fonnei 
dying  without  issue  living  at  his  death,  and  of  the  latter  aur 
viving  him,  Moncure,  J.  said,  that  if  that  double  contingenef 
had  occurred,  the  deed  would  have  operated,  at  least  by  es- 
toppel, to  pass  the  interest  of  the  latter,  and  his  coveonl 
wonld  then  have  run  with  the  land ;  and  he  thought  if  it  bi 
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necessary  to  make  this  covenant  run  with  the  land  that  some 
estate  should  pass  from  the  covenantor  to  the  covenantee,  it 
might  well  be  contended  that  this  case  came  up  to  that  requi- 
sition.    Dickinson  v.  Hoomes^s  admW^  8  Grat.  402. 

But  he  did  not  deem  it  necessary  that  such  estate  should 
pass  in  order  that  the  covenant  may  run  with  the  land.     For 
he  adopted  the  view  that  where  a  covenant  for  something  re- 
lating  to  the  land  is  made,  it  is  of  no  consequence  whether 
the  covenantor  be  the  person  who  conveyed  the  land  to  the 
covenantee  or  be  a  mere  stranger.     2  Lomax's  Dig.  260,  ^  29. 
*'I  can  see  no  reason,"  said  Moncure^  J.,  "why  these  cove- 
nants, if  in  their  nature  I  hey  are  such  as  can  run  with  the 
land,  should  not  run  with  the  land  as  well  when  they  are  made 
by  a  stranger  as  when  they  are  made  by  the  donor ;  but  I  can 
see  many  reasons  to  the  contrary.     A  person  may  be  willing 
to  purchase  land,  notwithstanding  a  flaw  in  the  title,  if  he  can 
fortify  it  by  proper  covenants.     The  owner  may  not  be  suffi- 
ciently responsible,  but  may  be  able  to  procure  the  assistance 
of  responsible  friends  or  creditors,  or  others  may  have  suffi- 
cient interest  to  join  him  in  the  covenants."     8  Grat.  404. 
The  jndge  was  of  opinion  that  the  covenant  would  run  with 
ibe  land,  even  though  the  covenantor  should  be  considered  as 
a  stranger  to  it;  and  that,  even  if  the  covenant  did  not  run 
with  the  land,  an  assignee  would  have  a  right  to  enforce  it 
for  bis  benefit  in  the  name  of  the  covenantee.     Id.     For  when 
it  is  evident,  from  the  form  of  the  transaction,  that  the  inten- 
tion of  the  parties  was,  that  the  original  covenants  should  run 
with  the  land  or  remain  with  the  covenantee  for  the  benefit  of 
hit  assignees,  if  they  do  not  run  with  the  land,  but  are  cove- 
nanlB  in  gross,  the  covenantee  should  be  considered  as  holding 
them  for  the  benefit  of  the  parties  who  claim  by  assignment 
onder  him.     Riddell  v.  Riddell,  7  Simons  529 ;  10  Coud. 
Eng.  Ch.  Rep.  183 ;  2  Sug.  on  Vend.  726. 

9.   What  covenants  vnll  run  with  the  land. 

The  leading  principles  as  to  covenants,  on  which  an  assignee 
has  or  has  not  a  right  to  sue  or  be  sued,  are  laid  down  in  Spen-- 
<^scase,  4  Rep.  16a,  and  the  resolutions  there  adopted  have 
noee  been  recognized  and  established.  Bally  v.  WellSf  3 
Will  25 ;  Wilmot's  cases  341 ;  Gray  v.  Cuthbertson  Sfc  2 
Chitty's  Rep.  482 ;  18  Eng.  Com.  Law  Rep.  397 ;  4  Dougl. 
351;  26  Eog.  Com.  Law  Rep.  398;  Canham  v.  Rmt,  8 
Ttont.  227  ;  4  Eng.  Com.  Law  Rep.  80 ;  Tallman  v.  Coffin^ 
^Comstock  136. 
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The  words  of  the  statute  of  32  Hen.  8,  allowing  grantee 
of  estates  to  have  remedy  by  action  for  not  performing  cod 
ditions,  covenants  or  agreements,  Lord  Coke  limits  to  '^sncl 
conditions  as  are  incident  to  the  reversion  of  the  rent  or  fc 
the  benefit  of  the  estate."  Co.  Lit.  2156.  The  statute  ei 
tends  to  covenants  "  which  touch  or  concern  the  thing  dfl 
mised  and  not  to  collateral  covenants,"  5  Rep.  18 ;  Spencer' 
case,  Moore  159;  Shep.  Touch.  176;  not  to  covenants  (o 
the  payment  of  a  sum  in  gross,  or  for  deliveries  at  the  mao 
sion  house  of  the  lessor  of  corn,  wood  or  the  like — deliverk 
inconsiderable  in  value,  and  of  no  use  to  the  assignee  unlet 
he  became  the  assignee  of  the  mansion  as  well  as  the  farm 
there  being  a  diflference  between  such  deliveries,  and  rent 
payable  in  corn  or  wood,  without  any  stipulation  as  to  th 
place  where  the  articles  were  to  be  delivered.  Co.  Lit.  2166 
Best,  J.  in  Vernon  v.  Smithy  5  Barn.  6o  Aid.  I ;  7  Eng.  Coo 
Law  Rep.  6,  7. 

In  a  case  before  Ld.  Brougham,  wherein  the  subject  of  core 
nants  running  with  the  land  is  considered,  and  the  leading  case 
upon  it  collected,  he  says,  <'  the  covenant  must  be  of  such  a  m 
ture  as '  to  inhere  in  the  land,'  to  use  the  language  of  some  cases 
or  ^  it  must  concern  the  demised  premises  and  the  mode  of  oc 
cupying  them,'  as  it  is  laid  down  in  others ;  ^  it  must  be  qui 
dammodo  annexed  and  appurtenant  to  them,'  as  one  authorif 
has  it ;  or  as  another  says,  '  it  must  both  concern  the  tbioj 
demised  and  tend  to  support  it,  and  support  the  reversioner* 
estate.' "  Keppel  v.  Bailey,  2  Mylne  &  K.  517  ;  1  Coop.  Set 
Cas.  298 ;  8  Cond.  Eng.  Ch.  Rep.  121 ;  Ackroyd  v.  Smith,  11 
Cpm.  Bench  (1  J.  Scott)  187;  70  Eng.  Com.  Law  Rep.  1^7 
Examples  may  be  seen  in  the  adjudged  cases.  Morse  v.  oUar 
ner,  1  Strobhart  519;  Savage  S/^c.  v.  Mason,  3  Cush.  605. 

The  covenant  in  Sampson  v.  Easterby,  9  Barn.  &  CroM 
505,  in  the  opinon  of  Lord  Tenterden,  tended  according  ti 
the  language  of  Wilmot,  C.  J.  in  Bailey  v.  Wells,  Wilmot'i 
notes  346,  and  the  language  in  Shep.  Touch.  176,  to  the  sup 
port  and  maintenance  of  the  thing  demised,  and  therefore  wt 
considered  by  him  to  pass  with  the  reversion.  17  Eng.  Coin 
Law  Rep.  433;  6  Bingh.  644;  19  Eng.  Com.  Law  Rep 
192. 

On  the  other  hand  the  privilege  or  right  in  question  in  Aek 
royd  V.Smith,  did  not  concern  the  premises  conveyed  or  tlv 
mode  of  occupying  them  ;  it  was  not  appurtenant  to  them.  J 
covenant,  therefore,  that  siich  a  right  should  be  enjoyed,  weak 
not  run  with  the  land.  This  case  illustrates  the  principh 
that  it  is  not  in  the  power  of  a  vendor  to  create  any  rigjhli 
not  comiected  with  the  use  or  enjoyment  of  the  land  and  aooei 
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them  to  it ;  it  shews  that  it  cannot  be  an  incident  annexed  to 
land,  that  the  owner  and  occupier  should  for  purposes  wholly 
UDconnected  with  the  land,  and  merely  because  he  is  owner 
aod  occupier,  have  a  right  of  road  over  other  land ;  that  a 
grant  of  such  a  privilege  or  easement  can  no  more  be  annexed 
10  as  to  pass  with  the  land  than  a  covenant  for  any  collateral 
matter. 

It  might  be  a  question  to  which  class  of  cases  would  be- 
long a  covenant  not  to  erect  an  edifice  on  a  street,  highway 
or  common,  owned  by  the  grantor,  in  front  of  premises  con- 
Teyed.  It  is  decided  in  New  York  that  such  a  covenant  runs 
with  the  land ;  it  is  the  grant  of  a  privilege  or  easement 
which  passes  under  the  grantee's  conveyance  to  his  assignee. 
Trustees  of  Watertown  v.  Cotpen,  4  Paige  514. 

10.  Of  covenants  of  warranty  or  for  quiet  enjoyment ;  how 
these  covenants  run  with  the  land,  and  give  an  assignee  a 
right  of  action. 

At  common  law  a  warranty  is  a  foundation  of  a  voucher 
by  the  tenant  when  impleaded,  and  if  he  lost  the  land  he 
might  have  judgment  to  recover  of  the  warrantor  other  lands 
|o  the  value.     Or  when  he  could  not  vouch,  or  feared  to  be 
impleaded,  be  might,  while  tenant  of  the  land,  sue  a  real  ac- 
tion on  a  writ  of  warranty  of  charters,  in  which  he  might 
have  jndgment  to  recover  his  warranty,  which  would  bind  the 
Itnds  of  the  warrantor  from  the  date  of  the  writ.     But  the 
demandant  could  not  have  execution  for  other  lands  in  value 
ftntil  he  had  lost  his  land.     And  if  they  were  lost  in  an  as- 
nse,  or  on  a  writ  of  entry,  in  which  damages  were  recovered 
igainst  him,  he  might  also  have  execution  for  other  lands  in 
Viloe,  and  for  damages.     Also  at  common  law,  the  tenant, 
ifter  he  bad  lost  his  land,  might  bring  a  personal  action  of 
corenant,  on  the  covenant  to  warrant  and  defend,  and  recover 
ftiatisfaction  in  damages  :  but  he  must  assign  as  a  breach  of 
Ibe  covenant,  an  ouster  by  a  title  paramount.     The  two  for- 
nar  methods  of  recovering  a  recompense  in  value,  have  never 
Wn  practiced  in  Massachusetts,  but  the  immemorial  usage  has 
been  to  recover  damages  in  a  personal  action  of  covenant  on 
Ibe  warranty.     Parsons,  C.  J.  in  Marston  v.  Hobbs,  2  Mass. 
tt6.  So  it  is  also  in  New  York,  Townsend  v.  Morris,  6  Cow. 
126;  and  in  Virginia ;  the  technical  warranty  which  formerly 
txiated  has  been  altogether  disused,  if  not  abolished  ;  and  its 
phee  is  now  supplied  by  covenants  which  better  suit  the  pre- 
Mt  condition  of  things.     8  Grat.  404 ;  4  Leigh  139.     The 
fcrms  of  such  covenants  are  given  ante,  p.  46, 7. 
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On  a  covenant  to  warrant  and  defend  the  laud  to  the  grantee, 
his  heirs  or  assigns,  if  that  covenant  be  broken  by  evictioD. 
there  is  now  remedy,  not  in  the  ancient  way  by  voucher,  u^or 
rantia  chartcB  or  rebutter,  but  by  a  personal  action  of  covenant 
Gore  V.  Brazier^  3  Mass.  544  ;  Townsend  v.  Morris^  6  Cow. 
127. 

Such  a  covenant  or  a  covenant  for  quiet  enjoyment,  or  foi 
a  further  conveyance,  being  a  covenant  in  futuro^  runs  witt 
the  land,  and  will  pass  to  an  assignee  who  becomes  legall] 
possessed  of  the  land.  Shelton  v.  Codman  Sfc,  3  Cush.  320 : 
Chapman  v.  Holmes^  5  Halsted  30 ;  Van  Home  v.  Crain 
1  Paige  459 ;  Lems  v.  Cook,  13  Iredell  193.  It  will  so  paai 
although  the  covenant  be  in  terms  only  with  the  grantee  and 
not  with  him  and  his  assigns.  Hopkins  v.  Lane^  9  Yergei 
85.  An  assignee,  in  whose  time  one  of  these  covenants  12 
broken,  may  for  such  breach  bring  an  action  in  his  own  naou 
against  the  original  covenantor.  Suydam  v.  Jofies,  10  Weod 
183. 

The  party  who  has  sustained  damages  from  the  breach 
whether  he  be  the  original  covenantee  or  an  assignee — ma] 
recover  those  damages.  Haffey^s  heirs  v.  Birchetts  tfc^  1] 
Leigh  90 ;  and  if  the  covenantor  be  dead  they  may  be  recoT' 
ered  against  his  executor  or  administrator.  Chapman  ▼ 
Holmes,  5  Halsted  30  ;   Tabb  v.  Binford,  4  Leigh  139. 

11.   What  estate  must  pass  to  the  covenantee  to  make  a  com 
nant  of  warranty  or  quiet  enjoyment  effectual. 

If  the  grantor  be  in  |X)ssession  of  the  land  at  the  tioie  o 
the  execution  of  the  deed,  his  possession  and  his  estate,  wbfti 
ever  it  may  be,  will  pass  to  the  grantee,  and  will  support  i 
covenant  of  warranty  contained  in  the  deed.  Moncure^  J.  ui 
Dickinson  v.  Hoomes^s  adm^r  ifc,  8  Grat.  396 ;  Rathdolpkh 
adm'x  V.  Kinney  ^c.  3  Rand.  396,  7. 

Whether  the  grantor  gained  possession  by  his  own  disseitiQ 
or  whether  he  was  in  under  a  disseisor,  is  immaterial.  Man 
ton  V.  Hobbsj  2  Mass.  439.  It  is  enough  that  at  the  time  oi 
his  conveyance  he  was  in  fact  in  possession  of  the  land  con 
veyed,  claiming  title  to  it.  Slater  ^e.  v.  Rawson,  1  Metcab 
456 ;  6  Id.  439. 

When  there  is  such  |X)sses8ion  in  the  grantee,  and  he  con 
veys,  the  covenant  passes  with  the  land,  and  the  assignee  i 
evicted,  (however  remote  he  may  be,)  can  maintain  in  hi 
own  name  an  action  for  the  breach  of  that  covenant.  Thayer  r 
Clemence,  22  Pick.  494 ;  Clarke  ^c,  v.  Swijt,  3  Metealf  3i)f 
Beddoe'B  ex'or  v.  Wadsworthj  21  Wend.  120 ;  Fwokr  r.  P^ 
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lingj  2  Barbour  306  ;  6  Id.  166.  A  fortiori,  it  is  so  where 
the  grantor  is  not  only  in  possession,  but  has  a  title  to  the 
land,  though  not  such  a  title  as  is  conveyed  and  warranted 
to  the  purchaser.  Dickinson  v.  Hoomes^s  admW  Sfc.  8  Grat. 
401 ;  Bally  v.  WelU,  3  Wils.  36. 

On  the  other  hand  if  the  grantee,  though  he  may  have  had 
possession,  has  at  the  time  of  his  conveyance  to  another,  nei- 
ther seisin  in  law  nor  in  fact,  then  the  covenants  made  with 
him  do  not  pass  to  his  assignee ;  and  consequently  such  as- 
signee can  maintain  no  action  thereon.  Bartholomew  v.  Can- 
dee,  14  Pick.  170 ;  Fowler  v.  Poling,  2  Barbour  305. 

12.  What  eviction  or  ouster  is  necessary  to  sustain  an  action 
for  breach  of  a  covenant  of  warranty  or  quiet  enjoyment. 

With  respect  to  what  is  a  breach  of  a  covenant  of  warranty, 
themles  of  the  common  law  were  supposed  to  have  been  de- 
puted from  in  South  Carolina,  Biggers  v.  Bradley,  1  McCord 
^;  but  the  subsequent  case  of  McCaskill  v.  McCaskill,  3 
Richardson  196,  cited  ante,  1  Rob.  Pract.  503,  shews  that  in 
that  state  there  must  be  an  eviction  or  ouster  under  lawful 
aothority,  to  give  a  right  of  action  on  such  a  covenant. 

In  Ohio  it  was  considered  an  evil  that  if  the  title  was  defec- 
tive, and  the  person  who  had  better  title  chose  to  lie  still,  the 
grantee  could  do  nothing  for  his  future  protection.  To  remedy 
this  mischief,  a  statute  was  passed  providing  in  respect  to  a 
M  of  bargain  and  sale  for  lands,  containing  the  common 
coreoant  of  warranty,  that  the  grantee  may  maintain  an  ac- 
tion on  such  covenant  in  the  same  manner  that  he  might  have 
done  had  the  deed  contained  also  a  covenant  of  seisin.  The 
statute  is  construed  not  to  apply  where  the  deed  contains  a 
covenant  of  seisin  as  well  as  a  covenant  of  warranty.  In  such 
case,  to  maintain  an  action  on  the  latter  covenant,  it  is  still 
necesrary  to  allege  an  eviction  under  a  superior  or  better  title, 
^'uuf  V.  Agnew,  1  Hammond  387. 

In  Pennsylvania,  a  judgment  in  ejectment  without  more,  is 
Qot  an  eviction  which  will  sustain  an  action  on  the  covenant 
of  warranty.  There  must  be  a  change  of  possession.  Paul 
V.  Wilman,  3  W.  &  S.  410.  How  that  change  of  possession 
Quif  be  effected,  has  been  already  stated.     1  Rob.  Pract.  503. 

What  is  necessary  to  constitute  a  breach  of  a  covenant  for 
Viiet  enjoyment,  has  been  lately  considered  in  England,  in 
^9ung  V.  Raincock,  7  Man.  Gr.  &  Scott  339 ;  62  Eng.  Com. 
Law  Rept.  339.  The  action  on  such  covenant  is  not  main- 
<^ble  where,  as  in  Dyer  30a,  the  party  disturbing  had  title 
^^  entry  by  the  act  of  the  covenantee  himself;  it  is  maintain- 
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able  where  the  party  disturbing  enters  under  lawful  title  not 
derived  from  the  covenantee.     7  Man.  Gr.  &  Scott  339. 

In  North  Carolina  it  has  been  held  upon  such  a  covenant, 
that  an  adverse  possession  under  the  better  title  was  the  same 
as  eviction,  although  the  bargainee  was  never  in  possession 
under  his  deed,  and  so  was  not  actually  evicted.  Orisi  v. 
Hodges,  3  Dev.  198 ;  2  Iredell  445. 

A  distinction  has  been  taken  between  a  covenant  for  quiet 
possession  aud  the  covenant  of  warranty.  Hall  v.  Dean,  13 
Johns.  105.  "  The  former,"  says  Edmonds,  J.,  "  relates  only 
to  the  possession,  and  the  eviction  is  merely  required  to  be  of 
lawful  right,  while  the  latter  relates  to  the  title,  and  the  evic- 
tion must  be  not  only  by  lawful  right,  but  by  paramount  title." 
6  Barbour  170. 

But  these  covenants  are  generally  the  same  in  effect.    8  Orat 
396.     To  constitute  a  breach  of  either,  it  has  often  been  laid 
down  there  must  be  a  lawful  eviction,  or  a  disturbance  of  the 
possession.     Such  is  clearly  the  rule  in  New  Jersey.    StewarC 
4*c.  V.  Drake,  4  Halsted  140. 

The  New  York  cases  hold  that  the  covenant  for  quiet  en- 
joyment is  not  broken  by  any  other  acts  than  an  entry  or  evic- 
tion, or  a  disturbance  of  the  possession,  Waldron  v.  McCarif/j 
3  Johns.  473 ;  and  a  covenant  to  warrant  and  defend  the  pre* 
mises,  in  the  quiet  and  peaceable  possession  of  the  grantee, 
is  not  distinguished  from  the  covenant  for  quiet  enjoyment 
Kortz  V.  Carpenter,  5  Id.  120.  Though  there  was  judgment 
against  the  covenantee,  and  nothing  wanting  but  the  execu- 
tion of  a  writ  of  possession,  it  was  held  the  covenantee  must 
not  stop  short  of  an  actual  ouster  if  he  would  rely  on  his  cove- 
nant ,'  that  he  had  no  right  to  make  any  compromise  until  an 
actual  breach  had  been  shewn.  Kerr  v.  Shaw  4*^  13  Johns. 
238 ;  Webb  if  wife  v.  Alexander,  7  Wend.  286 ;  Hall  v.  Dean, 
13  Johns.  105;  Whitbeck  v.  Cook,  15  Johns.  490.  The  Mas- 
sachusetts doctrine,  as  laid  down  in  4  Mass.  349,  has  since  in- 
fluenced the  New  York  decisions.  Stone  v.  Hooker,  9  Cow, 
157.  Where,  premises  being  unoccupied,  the  legal  seisin  fol- 
lows the  title,  so  that  the  covenantee,  when  he  receives  the 
deed,  has  constructive  possession,  a  change  of  that  constnie- 
tive  possession  by  a  foreclosure  and  sale  under  a  mortgage 
which  was  paramount,  will  authorize  an  action  against  a  cove- 
nantor. St.  John  V.  Palmer,  5  Hill  601.  It  is  not  now  indis- 
pensable that  the  eviction  should  be  by  legal  process.  Chreem- 
vault  V.  Davis,  4  Hill  643. 

Upon  examination  of  the  authorities,  Edmonds,  J.  ha^stated 
the  rule  in  New  York  to  be  that  there  must  be  an  actual  dis- 
turbance of  the  possession ;  and  that  where  the  covenantee  is 
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flctnally  out  of  possession,  either  by  due  process  of  law  or  by 
Bn  entry  of  the  rightful  owner,  or  by  a  surrender  to  one  hav- 
ng  a  paramount  title,  there  is  an  eviction,  the  covenant  is 
iroken  and  an  action  will  lie.  Fowling  v.  Poling^  6  Barbour 
171.  In  this  case  there  was  a  surrender  to  one  having  a  su- 
lerior  title,  and  that  under  due  process  of  law  in  a  suit  to 
rhich  the  covenantor  was  a  party,  and  in  which  she  had  full 
»pportUDity  to  resist  and  impeach  the  claim  set  up  as  para- 
Donnt  to  hers.  To  that  extent  it  was  considered  there  was  a 
ireach  of  the  covenant. 

In  Massachusetts,  while  there  may  be  an  eviction  by  judg- 

nenl  on  a  mortgage,  Thayer  v.  Clemence,  22  Pick.  494,  or 

fj  an  entry  by  the  mortgagee  for  condition  broken,  Tufts  v. 

AdamSj  8  Pick.  547,  it  is  considered  there  may  be  other  acts 

equivalent  to  an  eviction.     Where  a  party  having  a  paramount 

title  threatened  to  enter  and  expel  the  covenantee,  and  the 

eovenantee  yielded  to  the  claim,  against  which  he  could  not 

defend  himself,  it  was  considered  a  breach  of  the  covenant  of 

warranty.  Hamilton  v.  Cutts,  4  Mass.  349 ;  Sprague  v.  Baker j 

17  Id.  686;   White  v.  Whitney,  3  Metcalf  81 ;   Whitney  v. 

Dinsmore^  6  Gush.  128.     There  is  this  difference  between  an 

etiction  under  a  judgment  and  what  is  termed  an  ouster  in 

faisj  that  in  a  suit  on  the  covenant  the  plaintiff  must  in  the 

one  case  prove  the  validity  of  the  title  to  which  he  yielded, 

while  in  the  other  the  judgment  would  be  conclusive  evidence 

of  title,  if  he  had  vouched  his  covenantor  to  defend.     Shaw, 

C.  J.,  3  Metcalf  88;  3  W.  &  S.  409. 

The  Massachusetts  doctrine,  that  there  is  no  necessity  for 
the  covenantee  to  involve  himself  in  a  law  suit  to  defend  him- 
isir  against  a  title  which  he  is  satisfied  must  ultimately  pre- 
wil,  was  referred  to  in  Virginia  with  approbation,  by  Tucker, 
P.I  in  Haffey^s  heirs  v.  Birchetts  i^c,  11  Leigh  88.  Subse- 
<peQtl7  ^he  position  in  4  Kent's  Com.  471,  that  an  actual 
OQster  or  eviction  is  necessary  to  constitute  a  breach  of  the 
^Tenant  of  warranty,  or  covenant  for  quiet  enjoyment,  received 
Wpport.  Findlay  v.  Toncray,  2  Rob.  379.  Two  judges 
{BMwin  and  Allen)  held  that  a  purchaser  at  a  sale  under  a 
<ieed  of  trust,  conveying  land  with  general  warranty,  could 
Dot  apply  part  of  the  purchase  money  to  extinguish  a 
^er  right  in  the  property  existing  at  the  time  of  the 
virranty,  and  to  pay  taxes  assessed  on  the  property  before 
Iha  sale  was  made ;  for  supposing  the  purchaser  as  assignee 
of  the  trustee,  to  be  entitled  to  the  benefit  of  the  warranty, 
1^  could  have  no  right  of  action  on  it  until  eviction.  S.  C. 
879, 380.  la  a  yet  more  recent  case,  it  is  laid  down  by  Mon- 
citre,  J.  that  the  covenant  of  warranty  and  the  covenant  for 
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quiet  enjoyment  can  only  be  broken  by  an  eviction  or  ouster 
by  title  paramount.  Dickinson  v.  Hoomes^s  admV  ^.  8 
Grat.  396. 

11.   Of  covenants  in  leases  ;  which  of  them  do  not  bind  an 

assignee. 

Lord  CoAre  says,  <' although  the  covenant  be  for  him  and 
his  assigns,  yet  if  the  thing  to  be  done  be  merely  collateral 
to  the  land,  and  doth  not  touch  or  concern  the  thing  demised 
in  any  sort,  then  the  assignee  shall  not  be  charged.  As  if  the 
lessee  covenants  for  him  and  his  assigns,  to  build  a  house 
upon  the  land  of  the  lessor,  which  is  no  parcel  of  the  demise, 
or  to  pay  any  collateral  sum  to  the  lessor,  or  to  a  stranger,  il 
shall  not  bind  the  assignee,  because  it  is  merely  collateral,  and  in 
no  manner  touches  or  concerns  the  thing  that  was  demised  or  that 
is  assigned  over  ;  and  therefore  in  such  case  the  assignee  of  the 
thing  demised  cannot  be  charged  with  it  no  more  than  any 
other  stranger."  Spencer^s  case,  5  Rep.  166;  Flight  r* 
Glossopp,  2  Bingh.  N.  C.  125 ;  29  Eng.  Com.  Law  Rep. 
279. 

Though  with  the  land  there  be  let  personal  property,  a  cot^ 
enant  by  the  lessee  to  deliver  the  personal  property,  or  the 
value  thereof,  at  the  end  of  the  term,  is  personal  only,  and 
binds  only  his  personal  representative,  not  the  assignee  of  the 
lease.     All€7i  v.  Culver,  3  Denio  296. 

Where  lands  are  subject  to  the  payment  of  rent,  if  a  part 
be  granted  with  a  covenant  by  the  grantor  that  such  shall  be 
discharged  of  the  rent,  this  is  only  a  personal  covenant; 
not  a  real  covenant  which  runs  with  the  land  ;  and  therefore 
one  to  whom  the  other  lands  are  granted,  cannot,  by  virtue  ol 
it,  be  charged  with  the  whole  rent.  Cook  v.  Arundel  ^ 
Hardres  87 ;   Wahl  v.  Burrell  ^c.  8  Gill  293. 

12.  Covenants  which  run  with  the  land  for  or  against  an  a» 
signee  of  a  lessor  or  lessee. 

As,  according  to  the  4th  resolution  in  Spencer^s  case,  6  Rep 
16a,  a  covenant  in  law  for  title  will  pass  with  the  estate  ;  so  as 
express  covenant  either  for  title  or  quiet  enjoyment,  will  equat 
ly  pass  and  be  available  for  the  assignee  of  the  lessee  or  thi 
executor  of  such  assignee.  Williams  v.  Burrell,  1  Man.  Gr 
6o  Scott  433  ;  50  Eng.  Com.  Law  Rep.  433.  Although,  ii 
Andrew  v.  Pearce,  4  Bos.  &  Pul.  158,  it  was  held  that  thi 
assignee  of  the  lessee  could  maintain  no  action  against  thi 
executor  of  the  lessor  on  the  covenant  for  quiet  enjoymeiit 
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yet  this  was  on  the  ground  that  the  lease  had  become  void 
by  the  lessor's  death  before  the  assignment ;  a  fact  which  did 
not  occur  in  Williams  v.  Burrell,  1  Man.  Gr.  &,  Scott  433 ; 
and  which  is  adverted  to  in  8  Grat.  401. 

Although  in  Wahl  v.  Burrell,  8  Gill  293,  cited  ante,  p.  90, 
the  covenant  of  Gross  in  the  sub-lease  to  Ryland,  that  he 
shoald  hold  the  lot  thereby  demised  free  and  clear  of  any 
other  or  greater  rent  than  that  reserved  therein,  did  not  run 
with  or  bind  the  residue  of  the  lot  not  sub-demised  to  Rylandy 
la  respect  to  which  it  was  regarded  as  a  mere  personal  cove- 
nant; yet  it  did  run  with  and  bind  the  reversionary  interest 
of  Gross  in  the  sub-leased  lot,  and  against  Oross  and  his  as- 
sigoees  of  such  reversion,  Ryland  and  his  assignees  would 
hare  bad  their  remedy  if  charged  with  any  other  or  greater 
rent  than  that  specified  in  the  sub-lease ;  but  for  the  fact  that 
the  assignee  of  Ryland  (the  sub-lessee)  had  become  the  as- 
signee of  GrosSj  of  his  reversionary  title  in  the  lot  embraced 
in  the  sub-lease,  whereby  the  sub-lease  and  the  covenants 
thereio  were  merged  and  extinguished.     S.  C. 

A  lessor  covenants  to  supply  the  tenements  demised  with  a 
safficient  quantity  of  good  water,  at  the  rate  of  three  guineas 
fer  annum  for  each  house.  Jourdain  v.  Wilson,  4  Barn.  &; 
Aid.  266;  6  Eng.  Com.  Law  Rep.  420.  He  covenants  with 
the  lessee  and  his  assigns  not  to  let  or  establish  any  other 
place  or  seat  on  a  certain  stream  of  water,  to  be  used  for 
sawing  mahogany,  or  any  description  of  veneers,  except  to 
the  lessee  or  his  assigns.  Norman  v.  Wells,  17  Wend.  146. 
Fora breach  of  these  covenants  an  action  might  be  maintain- 
ed by  the  assignee  of  the  lessee. 

A  covenant  by  the  lessee  to  lay  out  a  given  sum  of  money 
in  rebuilding  or  repairing  the  premises,  in  case  of  damage  by 
fire,  would  clearly  be  a  covenant  running  with  the  land,  that 
iSi  such  a  covenant  as  would  be  binding  on  the  assignee  of 
the  lessee,  and  which  the  assignee  of  the  lessor  might  etiforce. 
Shep.  Touch.  176;  Abbott,  C.  J.,  in  Vernon  v.  Smdth,  5  Barn. 
k  Aid.  1 ;  7  Eng.  Com.  Law  Rep.  7.  A  defendant  covenanted 
tK}t  expressly  in  those  words,  but  that  he  would  insure  the 
pveiDises  to  the  amount  of  £  800  against  damage  by  fire,  which 
covenant,  under  the  statute  of  14  Geo.  3,  ch.  78,  ^  83,  enti- 
tled the  owner  of  the  estate,  in  case  the  house  insured  were 
^nt,  to  have  the  amount  laid  out  in  rebuilding  it ;  the  ac- 
tioD  by  the  assignee  of  the  lessor  was  maintained.  Vernon  v. 
SmUh.  In  a  state  in  which  that  statute  of  George  is  not  in 
forte,  there  may  be  a  covenant  by  a  mortgagor  who  has  effected 
iosQmnce  on  improvements  on  the  lot  conveyed,  that  the  in- 
^Qfance  sbali  bo  ceMwed,  and  in  case  of  loss  that  the  sum  in- 
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snred  shall  be  immediately  applied  to  rebuilding.  Sochii 
venant,  it  is  considered  in  Maryland,  will  run  with  thoM 
Thomas's  adm'rs  f.  Vonkapff's  ex'ors,  6  Gill  d&  J.  38L  \ 
A  covenant  that  a  lessor  will,  at  the  end  of  the  tenD,|i 
another  lease,  runs  with  the  land.  Gatody^  J.  in  Sfmik 
case,  Moore  159.  Though  it  is  not  beneficial  to  the  fltf 
granted  in  the  strict  sense  of  the  words,  (for  it  has  no  li 
until  that  estate  is  at  an  end,)  yet  it  is  beneficial  to  theovl 
as  owner,  and  to  no  other  person.  Best^  J.  in  Yenm 
Smith,  5  Barn.  &  Aid.  1 ;  7  Eng.  Com.  Law  Rep.  7.  «1 
the  term  collateral  covenants,  which  do  not  pass  to  thei 
signee,  are  meant,"  says  Best,  J.,  <<such  as  are  beneficU 
the  lessor  without  regard  to  his  continuing  the  owner  oft 
estate."  This  principle,  he  observes,  <<  will  reconcile  iB I 
cases."  S.  C.  Vivyan  v.  Arthur's  adm%  1  Bam.  ftOi 
410 ;  8  Eng.  Com.  Law  Rep.  115.  "  The  general  priDei|l 
he  states,  <<  is,  that  if  the  performance  of  the  covenant 
beneficial  to  the  reversioner,  in  respect  of  the  lessor's  doM 
and  to  no  other  person,  his  assignee  may  sue  upon  it;  hi 
it  be  beneficial  to  the  lessor,  without  regard  to  his  coDtioi 
owner  of  the  estate,  it  is  a  mere  collateral  covenanti  ■ 
which  the  assignee  cannot  sue." 

13.  Covenants  which  do  not  bind  an  assignee  not  nam 

The  right  of  action  of  a  lessor,  for  a  breach  of  a  coTOi 
by  his  lessee,  cannot  be  extended  to  an  assignee,  without 
being  named  in  the  covenant,  when  the  subject  matter  < 
does  not  relate  to  a  thing  in  esse  at  the  time  of  the  don 
Grey  v.  Cuthbertson  Sf^c.  2  Chitty  482 ;  18  Eng.  Com.  1 
Rep.  397;  4  Dougl.  351 ;  26  Eng.  Com.  Law  Rep.  398; ) 
it  be  a  covenant  to  build  houses.  Doughty  v.  BowmoM 
Adol.  &  El.,  N.  S.  448;  63  Eng.  Com.  Law  Rep.  447. 

Such  a  covenant  falls  within  the  first  resolution  in  iSj 
cer's  case,  that  if  <<  the  covenant  concerns  a  thing  which 
not  in  esse  at  the  time  of  the  demise  made,  but  to  be  m 
built  after,"  it  "shall  bind  the  covenantor,  his  execute 
administrators ;  and  not  the  assignee"  of  the  land  when  I 
not  named.     Doughty  v.  Bou)man. 

If,  after  a  lease  containing  such  covenant,  the  lessee, 
mortgage,  covenants  to  perform  the  covenants  in  his  leas 
to  indemnify  the  mortgagee  against  the  breach  of  them 
mortgagor's  liability  under  this  last  covenant  will  not 
with  the  land  on  a  subsequent  assignment  by  the  lessee  ol 
reversion,  so  as  to  enable  the  mortgagee  to  maintain  an  « 
for  the  breach  of  such  covenant  against  the  assignee. 
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the  mere  covenant  to  perform  the  covenants  of  the  lease,  if  it 
had  stood  without  any  alternative,  would  have  had  no  other 
effect  than  if  the  former  covenants  had  been  reinserted,  and 
would  not  have  bound  the  assignee  of  the  reversion  to  build, 
when  it  only  professes  to  bind  the  covenantor,  his  heirs,  ex- 
eeators  or  administrators.  And  if  the  covenant  presents  an 
alternative,  it  is  merely  a  covenant  to  indemnify,  which  can- 
not pass  with  the  reversion.     Doughty  v.  Boioman. 

14.  Covenants  which  bind  an  assignee  who  is  named. 

Spencer*s  case  lays  down  the  rule  that  if  the  lessee  cove- 
nant for  him  and  his  assigns  to  do  anything  on  the  land  de- 
mised, it  will  bind  the  assignee  though  the  covenant  should 
extend  to  a  thing  to  be  newly  made.  5  Rep.  17.  In  a  case 
before  Lord  Ellenborovgh,  of  an  assignee  specifically  named 
in  the  covenant,  he  said,  <<  though  it  were  for  a  thing  not  in 
m$e  at  the  time,  yet  being  specifically  named,  it  would  bind 
him  if  it  affected  the  nature,  quality  or  value  of  the  thing  de- 
miaed,  independent  of  collateral  circumstances,  or  if  it  affected 
ike  mode  of  enjoying  it."  Mayor  ^c.  v.  Pattison,  10  East 
135.  That,  says  Akxander,  C.  B.,  is  the  rule  to  be  extracted 
from  Spencer^s  case,  and  from  all  which  have  followed  it. 
Easterhy  v.  Sampson,  6  Bingh.  644;  19  Eng.  Com.  Law 
Rep.  192;  Com.  Dig.  Covenant  (B  3);  Shep.  Touch.  179; 
BaUy  V.  Wells,  Wilmot's  Cas.  345 ;  3  Wils.  27,  8 ;  Calvert 
V.  Reid,  10  Barn.  &  Cress.  849 ;  21  Eng.  Com.  I^aw  Rep. 
184 ;  Harris  v.  Coulbum^s  lessee,  3  Harrington  338. 

A  lease  provides  that  the  lessee  or  his  assigns  may,  during 
the  term,  take  down  the  house  and  erect  other  buildings,  and 
that  the  buildings  and  improvements  so  erected  and  remaining 
at  the  end  of  the  term  shall  then  be  valued,  and  the  lessor  or 
hia  assigns  shall  pay  to  the  lessee  or  his  assigns  the  amount  of 
the  valuation  not  exceeding  $  1,500.  The  supreme  court  of 
New  York  considered  that,  according  to  Spencer^ s  case,  had 
the  lessee  covenanted  to  erect  buildings,  his  assignee  would 
have  been  liable  for  a  breach  of  such  covenant ;  and  that  he 
most  have  a  right  of  action  for  the  violation  of  a  correspond- 
ing covenant  on  the  part  of  the  lessor.  Lemetti  Ifc.  v.  An- 
ierson,  6  Cow.  308.  If,  however,  such  covenant  be  with  the 
kaaor  only,  and  not  with  his  assigns,  then  the  action  for  the 
bleach  of  it  must  be  brought  in  the  name  of  the  original  cove- 
oaotee  or  his  personal  representative.  Thompson  v.  Rose^  8 
Id.  266. 
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16.  Covenants  which  bind  an  assignee  whether  named  or  not. 

Some  covenants  bind  the  assignee  of  land  whether  named 
or  not.  11  Adol.  &  El.,  N.  S.  448.  According  to  the  Ist 
and  6th  resohitions  in  Spencer^s  case,  5  Rep.  16a,  he  is  bound 
by  covenants  quodam  modo  annexed  and  appurtenant  to  the 
thing  demised.  Tatem  v.  Chaplin,  2  H.  Bl.  123  ;  for  exam- 
ple a  covenant  to  pay  rent,  Hannen  v.  Ewalt,  6  Harris  11; 
or  a  covenant  to  repair.  Bally  v.  Wells,  3  Wils.  89 ;  Mer* 
ceron  v.  Dawson,  6  Barn.  &  Cress.  479;  11  Eng.  Com.  Law 
Rep.  278. 

A  compensation  stipnlated  to  be  paid  for  the  use  of  land 
and  personal  property  together,  is  not  a  sum  in  gross,  but  rent 
issuing  out  of  the  land.  Newton  v.  Wilson,  3  H.  &>  M.  470; 
Michie  v.  Wood^s  ex^or,  5  Rand.  571.  The  yearly  value  of 
the  demised  premises  may  be  increased  by  letting  therewith 
articles  of  personal  property ;  but  the  rent  is  regarded  as  iasii- 
ing  out  of  the  land  alone.     Allen  v.  Culver,  3  Denio  296. 

A  covenant  by  the  lessee  to  pay  the  rent,  or  to  guarantee 
the  payment  thereof,  runs  with  the  land,  and  plaintiffs  who 
are  assignees  of  the  lessor  and  grantees  of  the  reversion,  may 
maintain  an  action  for  the  breach  of  that  covenant.  8.  C. 
290,  301. 

So  if  the  lessee  covenant  to  pay  all  rates,  taxes  and  assess- 
ments for  which  the  premises  should  be  liable,  rated  or  asses- 
sed, this  covenant  runs  with  the  land ;  and  for  a  breach  of 
it,  the  lessor  or  his  assignee  may  maintain  an  action  against 
the  assignee  of  the  lessee,  Post  v.  Kearney,  2  Comstock  394; 
and  this  notwithstanding  there  is  a  person  holding  as  the 
under-tenant  of  the  assignee.     S.  C. 

Where  the  owner  of  the  reversion  has  made  a  lease,  reserv- 
ing rent,  and  assigned  the  rent  without  assigning  his  ^eve^ 
sionary  interest,  he  can  prosecute  for  the  breach  of  a  covenant 
to  surrender  up  the  premises  in  good  repair  at  the  end  of  the 
term.  Demarest  v.  Willard,  8  Cow.  209.  If  the  reversion 
be  assigned,  the  right  to  prosecute  upon  the  covenant  to  leave 
the  premises  in  repair,  belongs  to  the  assignee  of  the  reversion. 
Matures  v.  Westwood,  Cro.  Eliz.  599,  616;  8  Cow.  210; 
Kitchen  4*c.  v.  Buckly,  1  Lev.  109. 

If  the  lessee  has  assigned,  an  action  will  lie  against  the  as- 
signee, on  a  stipulation  to  put  premises  in  repair,  or  to  deliver 
them  up  in  repair.  Martin  v.  Clue,  16  Eng.  Law  and  Eq.  262 ; 
Allen  V.  Culver,  8  Denio  294. 
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16.  Effect  of  lessees  assigning  by  way  of  mortgage;  whe- 
ther mortgagee  can  be  charged  as  assignee. 

If  a  lessor  mortgage  his  estate  in  the  leased  premises,  the 
mortgagee  is  assignee  of  the  reversion,  and  in  that  character 
entitled  to  all  the  rents  payable  under  the  lease,  excepting  only 
sach  as  may  have  been  paid  by  the  lessee  before  notice  of  the 
assignment.  15  Mass.  269.  If  a  lessee  assign  his  term,  and 
the  assignee  take  the  estate,  he  cannot  refuse  the  burthen ;  it 
is  no  matter  whether  he  takes  it  as  a  pledge  or  as  a  purchase. 
Lucas  V.  Comerford,  1  Ves.  jr.  235 ;  3  Brown's  C.  R.  166 ; 
Traheme  v.  Sadleir  ^c.  6  Brown's  Par.  Cas.  179. 

The  distinction  is  to  he  borne  in  mind  that  was  early  taken 
between  a  mortgagee  who  took  an  assignment  of  the  whole 
term,  and  one  who  took  a  derivative  lease  of  a  part  of  it ;  it 
is  in  the  former  case  that  the  assignee  subjects  himself  to  the 
covenants  in  the  original  lease.  Sparkes  v.  Smith  Sfc.  2 
Vern.  275 ;  Pilkington  v.  Shiller,  ^c.  Id.  374 ;  2  Freem. 
253. 

The  assignee  may  never  actually  occupy  or  become  pos- 
sessed.    Does  he  then  take  all  the  estate  and  interest  of  the 
original  lessee  ?     Littleton  has  been  relied  on  as  shewing  that 
entry  is  necessary  to  constitute  a  tenant  for  term  of  years. 
Lit.  p.  436,  <^  58.     In  connection  with  <^  58  it  is  proper  to 
look  to  ^  59,  also  the  explanation  in  <^  66,  the  reason  of  Lord 
CoJbe  in  Co.  Lit.  466,  and   Lit.  <^  459,  with  Lord  Cokeys  com- 
DMat  The  dpctrine  in  Co.  Lit.  and  the  cases  of  Bellasis  v.  Bur- 
iMcfc,  1  Salk.  209, 1  Ld.  Raym.  171,  and  CookY.  Harris,  1  Ld. 
Kaym.  367,  are  in  point  to  shew  that  actual  possession  is  not  ne- 
cessary to  render  the  lessee,  under  a  lease  for  years,  liable  to 
paymeDt  of  rent ;  for  his  rent  is  due  by  the  contract.     Then 
the  question  is,  whether  there  be  any  difference  in  this  re- 
spect between  Che  lessee  and  his  assignee.     In  the  case  of  an 
absolute  assignment  there  is  none  ;  for  if,  by  assignment  the 
lessee  may  grant  to  another  all  his  interest  in  the  term,  and 
by  acceptance  of  such  assignment,  the  assignee  takes  all  the 
interest  which  the  lessee  had  in  the  premises ;  and  if  the 
Ifitsee  were  liable  before   entry,  or  without  entry,  to  which 
the  authorities  go,  it  seems  to  follow  that  the  assignee  of  the 
lessee  is  liable  in  the  same  way.     Dallas^  C.  J.,  1  Brod.  & 
Biogh.,  5  Eng.  Com.  Law  Rep.  76. 

Then  the  question  is  whether  an  assignment  of  a  lease 
Ueu  by  way  of  security,  differs  in  this  respect  from  an  ab- 
solute assiguroenti  so  that  entry  and  possession  which  are  un- 
i^eeeanry  in  the  one  case,  are  necessary  in  the  other  to  make 


96  C0YKNANT8  RUNNING   WITH   THE   hJMD.  [tIT.  1, 

the  assignee  liable.  Lord  Mansfield  and  his  associates  in 
the  king's  bench,  held  there  was  such  difference.  Eaton  ▼. 
JaqueSj  Dougl.  444.  This  case  was  thought  to  be  opposed  to 
several  cases  in  equity,  Sparkes  v.  Smith  ifc,  2  Vern.  276 ; 
Pilkington  v.  Shatter  ^c.  Id.  374 ;  2  Freem.  253,  and  Luca$ 
V.  Comerford,  I  Ves.  jr.  253.  It  did  not,  we  are  told  by 
Dattas,  C.  J.,  meet  with  the  approbation  of  the  profession  at 
large  at  the  time.  1  Brod.  dL  Bingh.  Lord  Kenyan  ex- 
pressed his  disapprobation  of  it.  Westerdetl  v.  Dale^  7  T. 
R.  308 ;  Stone  v.  Evans,  Woodfall's  L.  &  T.,  c.  3,  ^  15. 

The  case  of  Eaton  v.  Jaques,  remaining  as  an  aiithoritjTi 
though  a  single  authority,  the  question  was  in  1819  argued  id 
England  before  all  the  judges,  and  a  great  majority  were  of" 
opinion  that  that  case  (Eaton  v.  Jaqnes)  was  not  to  be  con- 
sidered as  having  been  rightly  decided.  That  case  being  re* 
moved  out  of  the  way,  the  law  was  declared  to  be  otherwise 
clear.  Williams  v.  Bosanquet  tfc,  1  Brod.  &  Bingh.,  6  Eng. 
Com.  Law  Rep.  72.  This  decision  has  been  since  regard^ 
in  England  as  conclusive.  Burton  v.  Barclay,  7  Bingh.  745  ; 
20  Eng.  Com.  Law  Rep.  322,  3. 

Williams  v.  Bosanquet  has  not  been  received  with  favour 
in  New  York.  Admitting  that  case  to  settle  in  England  thaC 
a  mortgagee  of  leasehold  premises  is  liable  to  an  action  on  tb« 
covenants  in  the  lease  although  he  has  never  been  in  posses- 
sion of  the  estate,  or  received  any  benefit  therefrom,  Wa^ 
worth,  Chan.,  thought  such  a  principle  could  not  be  sus- 
tained in  New  York  where  the  mortgagee  out  of  possession  ii 
considered  at  law,  as  well  as  in  equity,  as  having  nothing  but  t 
chattel  interest  in  the  estate ;  and  the  mortgagor  for  every 
substantial  purpose  is  the  real  owner.  Astor  v.  Miller/% 
Paige  77.  In  the  court  of  errors,  Savage,  C.  J.  thought  the 
chancellor  right.  For  in  New  York  the  mortgagee  out  ^ 
possession  has  not  the  whole  estate ;  the  equity  of  redemp- 
tion in  the  mortgagor  is  real  estate,  and  liable  to  be  sold  on 
execution.  Wallers  v.  Stetoart,  1  Caines's  Cas.  47 ;  the 
mortgagee  out  of  possession  has  no  interest  which  is  liable  to 
be  so  sold,  Jackson  v.  Willard,  4  Johns.  41 ;  the  mortgagor 
is  the  owner  against  all  the  world  subject  only  to  the  lieu  of 
the  mortgage;  Hitchcock  v.  Harrington,  6  Johns.  296; 
Mclntyre  v.  Scott,  8  Id.  157 ;  it  is  considered  that  the  fiee- 
hold  is  in  the  mortgagor  or  his  assignee,  and  that  consistently 
with  Eaton  v.  Jaques,  the  interest  of  the  mortgagee  before 
foreclosure  or  proceedings  to  foreclose  is  only  a  chattel  inter- 
est. Runyan  v.  Mersereau,  11  Johns.  538;  Coles  v.  Colmi 
15  Id.  320  ;  Dickinson  v.  Jackson,  6  Cow.  147.  These  de- 
cisions shewing  that  all  the  right,  title  and  interest  of  the 
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lortgagor  has  not  p&ssed  to  the  mortgagee  out  of  possession  ; 
id  to  recover  against  an  assignee  of  a  lessee,  it  being  neces- 
iiy  Co  aver  and  prove  that  all  the  right,  title  and  interest  of 
e  lessee  passed  by  the  assignment,  it  is  held  to  be  clear 
at  a  mortgagee  of  a  term  out  of  possession  is  not  in  New 
cirk  to  be  considered  the  assignee.  Astor  v.  Hoyt,  5  Wend. 
13-617. 

The  doctrine  of  Eaton  ▼.  Jaquea,  being  the  law  of  New 
ork,  parol  evidence  is  there  received  to  shew  that  an  assign- 
SDt  of  a  lease,  though  absolute  in  terms,  was  intended  as  a 
sre  mortgage  of  the  term  by  way  of  security  for  a  debt  ; 
id  ^whea  this  is  shewn,  such  a  mortgagee,  if  he  has  never 
haen  possession  of  the  premises  is  not  liable  as  assignee. 
TimUon  v.  Cronly,  14  Wend.  66. 

From  the  cases  of  White  v.  Bondj  16  Mass.  400,  and 
ktBking'  v.  Hurdf  4  Pick.  253,  and  what  is  said  by  Professor 
Irwenlea/ in  his  edition  of  Cruise^  tit.  16,  Mortgage,  ^  15,  16, 
t.  Ill,  it  may  be  inferred  that  the  courts  of  Massachu* 
etts  would,  like  those  of  New  York,  follow  Eaton  v.  Jaques 
nther  than  Williams  v.  Bosanquet. 

The  doctrine  was  adverted  to  in  the  supreme  court  of  the 
United  States,  by  Daniel,  J.  in  Calvert  ^c.  v.  Bradley  ^c.  16 
Bow.  693-595  ;  but  no  decision  was  made  on  it  in  that  case. 
It  has  been  discussed  in  Virginia,  and  the  case  of  Williams 
T.  Bosanquetj  declared  by  Tucker,  P.  to  be  in  strict  analogy 
tft  tbe  doctrines  of  courts  of  law,  which  look  upon  a  mortgage 
M  the  conveyance  of  the  title  and  not  as  a  mere  security  for 
Miey.  Farmers  Bank  v.  Mut.  Ass.  Soc^y  Sfc,  4  Leigh 
^  In  this  case  the  instrument  of  assignment  required  the 
iMgDees  to  pay  the  ground  rents  and  perform  all  the  stipu- 
luiont  and  covenants  in  the  original  lease.  The  benefit  to 
vhieh  the  Bank  of  Virginia  was  entitled  under  this  as- 
agmuent,  was  therefore  subject  according  to  that  lease  to  the 
Mipiion  of  discharging  the  rents  in  arrear,  and  of  securing 
di8  payment  of  future  rents.  Taking  the  benefit  they  had  to 
Wir  the  burthen. 

Efioa  in  New  York  if  a  mortgagee  takes  possession  of  the 
mortgaged  premises  lawfully,  he  is  then  to  be  considered  as- 
ftiiee,aQd  the  assignee  must  take  the  estate  cum  onere.  Tak- 
i^  possession  of  either  the  premises  or  the  substitute  he  be* 
Mies  liable  for  such  covenants  as  run  with  the  land.  A  cov- 
Mat  to  pay  assessments  imposed  on  the  premises  under  the 
ttthority  of  the  city,  or  state  or  general  government,  is  of 
Ikt  character.     ABtor  v.  Hoyt,  5  Wend.  617. 

So  it  is  in  ottier  states  in  analogous  cases.    A  deed  of  as- 
liiamsiit  to  goardians  conveys  the  estate  to  them,  their  heirs 
ToL.  u. — 7 
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and  assigns ;  they  go  into  possession,  and  whilst  the  property 
is  productive  receive  the  rents  ;  thereby  they  make  themselvet 
responsible  for  the  rents  which  accrue  after  the  assignment  to 
them,  and  before  the  assignment  from  them.  Harrison  ▼• 
Ewaltf  6  Harris  11. 

17.  How  assignees  of  lessee  becoming  bankrupt  or  insolvent 
may  be  charged  ;  what  is  the  liability  of  trustees  in  an  as* 
signment  by  a  debtor  of  all  his  estate. 

In  England,  the  general  assignment  of  a  bankrupt's  per* 
sonal  estate  under  his  commission  is  held  not  to  vest  a  term  of 
years  in  the  assignees,  unless  they  do  some  act  to  manifest  theit 
assent  to  the  assignment,  as  it  regards  the  term,  and  their  ac- 
ceptance of  the  estate.  Copeland  v.  Stephens^  1  Barn.  & 
Aid.  604.  They  are  not  bound  to  accept  a  term  of  years  that 
belonged  to  the  bankrupt,  subject  to  the  rent  and  covenants; 
for  the  object  of  the  statute  and  of  the  assignment,  being  the 
payment  of  the  bankrupt's  debts,  and  the  assignees  under  the 
commission  being  trustees  for  that  purpose,  the  acceptance  of 
a  term  which,  instead  of  furnishing  the  means  of  such  pay* 
ment,  would  diminish  the  fund  arising  from  other  sources, 
cannot  be  within  the  scope  of  their  trust  or  duty,  S.  C ;  and 
they  cannot  be  charged  unless  they  have  taken  possession. 
Bourdillon  v.  Dalton^c.  Peake's  N.  P.  Cas.  312;  1  Esp.N. 
P.  Gas.  233 ;  Turner  v.  Richardson  ^c.  7  East  342 ;  Wheder 
y.  Braham  S^c.  3  Camp.  340. 

But  they  must  make  their  election  promptly,  and  if  they 
take  possession  they  make  themselves  liable  to  covenants  ia 
the  lease,  and  subject  themselves  to  payment  of  rent.  HaU' 
ings  S^c.  V.  Wilson  ^c.  Holt's  N.  P.  290 ;  3  Eng.  Com.  Law 
Rep.  107;  Welch  S^c.  v.  Myers,  4  Camp.  368;  Hanson  v. 
Stevenson  ^c.  1  Barn.  &  Aid.  303 ;  Thomas  v.  Pemberton  S/t. 
7  Taunt.  206 ;  2  Eng.  Com.  Law  Rep.  72 ;  Clark  y.  Hum^ 
Ry.  &  M.  207;  21  Eng.  Com.  Law  Rep.  417. 

A  like  rule  is  established  in  England  in  respect  to  an  aasigiM 
under  the  insolvent  debtor's  act.  lAndsey  v.  LinU^ert^  2  C. 
P.  526 ;  12  Eng.  Com.  Law  Rep.  246. 

Lord  Tenterden  seems  to  have  thought  that  trustees,  under 
a  written  assignment  by  a  debtor  of  all  his  estate  for  the  bene* 
fit  of  his  creditors,  are  in  the  same  situation  in  this  respect 
with  assignees  under  the  bankrupt  or  the  insolvent  debtor^ 
act.  Carter  v.  Waine  ^c.  4  C.  &  P.  191 ;  19  Eng.  Com. 
Law  Rep.  336.  Whether  his  opinion  was  right  or  not,  wu 
a  matter  somewhat  discussed  but  not  decided  in  How  v. 
KenneUj  3  Adol.  &  El.  659;  30  Eng.  Com.  Law  Rep.  177. 


CH.  7.]  GOVXNA1IT8   BUHIONG   WITH  THX   LAND.  99 

In  Pennsylvania  it  seems  to  be  thought  that  such  trustees  stand 
on  the  same  footing  as  other  assignees,  by  deed  or  act  of  the 
party,  as  contra-distinguished  from  assignees  in  law,  such  as 
assignees  under  bankrupt  or  insolvent  laws.  However  this 
may  be,  their  paying  a  quarter's  rent,  as  assignees,  was  regar- 
ded as  an  admission  that  they  took  possession  and  were  (en- 
ants.  They  were  sued  not  to  reach  a  fund  held  by  them,  but 
as  persons  who,  for  their  convenience  or  accommodation  in  the 
management  of  their  trusts,  chose  to  take  the  place  of  the  for- 
mer tenants.  And  they  were  held  personally  responsible  as 
soch  tenants.    Grant  v*  Oillj  2  Whart.  45. 

18.  Haw  executor  of  lessee  may  be  stied  as  assignee;  how  far 

he  is  liable. 

It  is  clearly  settled  that  the  executor  of  a  termor  cannot 
waive  the  term,  but  that  he  must  either  renounce  or  accept 
the  ezecatorship  in  toto;  and  if  he  accept  the  executorship 
and  enter  on  the  demised  premises,  he  is  chargeable  as  assignee 
ia  an  action  of  debt  or  covenant  for  the  arrears  of  rent  due 
after  his  entry,  de  bonis  propriis.  Hargrave^s  case,  5  Rep. 
316;  Kelynge  and  Twisden^J.  in  Helier  v.  Casebert,  1  Lev. 
1S7 ;  1  Sid.  266 ;  Ruben/  v.  Stevens  ^c.  4  Bam.  &  Adol. 
244 ;  24  Eng.  Com.  Law  Rep.  60.  In  an  action  charging 
him  generally  as  assignee,  if  he  should  take  issue  upon  the 
question  whether  he  is  assignee  or  not,  evidence  that  he  is 
executor  and  takes  the  term  as  executor  will  prove  the  affirm- 
ative of  such  issue.  WoUaston  v.  HakewiU,  3  Man.  &,  Gr. 
322 ;  42  Eng.  Com.  Law  Rep.  174. 

If,  however,  the  term  be  of  no  value,  and  the  executor  has 
folly  administered  all  the  assets  which  came  to  his  hands,  he 
may,  by  proper  pleading,  discharge  himself  from  personal  lia- 
bility. Tindal,  G.  J.  in  S.  G.  And  if  the  term  be  of  some 
value,  but  less  than  the  rent,  he  may  prevent  being  charged 
personally  with  the  full  amount  of  the  rent.  1  Sid.  266 ; 
P6llezfen  132;  Buckley  v.  Pirk,  1  Salk.  317. 

Then  the  question  has  arisen  whether,  in  that  event,  he  be 
personally  liable  as  assignee  for  no  part  of  the  rent,  consider- 
ing it  as  an  entire  thing,  for  the  whole  of  which  he  must  be 
10  liable  or  not  at  all ;  or  whether  the  rent  can  be  apportioned 
snd  the  executor  made  liable  in  the  character  of  assignee  for 
10  mneh  of  the  rent  as  the  premises  are  worth.  The  court  of 
king's  bench  has  decided  that  the  rent  is,  in  this  case,  to  be 
Sf^rtioned,  and  the  executor  chargeable  personally  for  so 
much  of  the  rent  as  the  premises  are  worth.  It  follows  that 
a  plesi  which  is  pleaded  to  the  whole  rent  in  the  declaration} 
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cannot  be  a  good  bar  unless  it  shews  that  the  premises  were 
of  no  value.  Rubery  v.  Stevens  tfc,  4  Barn.  d&  Add.  241 ; 
24  Eng.  Com.  Law  Rep.  50. 

19.  At  what  time  a  breach  of  the  covenant  must  happen  is 
enable  an  assignee  to  sue  for  such  breach  ;  which  of  the 
successive  assignees  may  sue^  and  which  covenantor  mojf 
be  sued  therefor. 

Covenant  does  not  lie  for  an  assignee  upon  a  breach  done 
before  his  time.  Com.  Dig.  Covenant  B  3 ;  Bac.  Abr.  Cove- 
nant E  5,  note  a.  He  cannot,  for  example,  maintain  an  action 
on  a  covenant  for  quiet  enjoyment  when  the  evictiooi  which 
is  the  breach  relied  on,  occurred  before  the  assignment  to  him. 
Shelton  v.  Codman  i^c,  3  Cush.  320. 

It  was  said  by  Parsons,  C.  J.  to  be  a  general  rule,  that  wheii^ 
a  feoffment  or  demise  is  made  of  land,  with  covenants  tb«& 
run  with  the  land,  if  the  feoffee  or  lessee  assign  the  land  be-> 
fore  the  covenants  are  broken,  and  afterwards  they  are  broken, 
the  assignee  only  can  bring  an  action  of  covenant  to  recover 
damages,  unless  the  nature  of  the  assignment  be  such  that  the 
assignor  is  holden  to  indemnify  the  assignee  against  a  breach 
of  the  covenants  by  the  feoffor  or  lessor.     Bidcford  v.  Page, 
2  Mass.  460. 

It  does  not  follow  that  in  all  cases  in  which  the  feoffee  or 
lessee  has  conveyed  the  land  with  warranty,  he  is  entitled  to 
maintain  the  action.  3  Cush.  222.  In  one  case  in  New  York, 
where  the  plaintiff  had  conveyed  with  warranty,  he  recovered 
for  a  breach  of  the  covenant  with  him  for  quiet  enjoymenCi 
though  the  breach  was  after  his  conveyance.  Kane  v.  Sanger, 
14  Johns.  93.  But  there  the  plaintiff's  grantees  had  given 
bonds,  and  mortgaged  the  premises  to  him,  for  the  porchast 
money,  so  that  when  the  covenant  was  broken  the  legal  estate 
was  in  the  plaintiff,  not  in  his  former  assignees ;  and  whiloi  as  it 
regards  the  legal  estate,  he  stood  as  if  no  conveyance  had  ever 
been  executed  by  him,  the  facts  established  actual  damage  ce 
him ;  for  the  defendant's  breach  of  covenant  deprived  the  pUin- 
tiff  of  his  remedy  on  the  bonds  and  mortgages. 

The  opinion  of  Parsons,  C.  J.  in  Bidcford  v.  PagOj  and 
the  decision  in  Kane  v.  Sanger,  are  entirely  consistent  with 
the  position  that  the  assignee  who  sues  for  damage  must  be 
an  assignee  who  has  sustained  damage.  Mere  liability  as  wap> 
rantor  is  not  enough.  Withy  v.  Mumford,  6  Cow.  141.  The 
mere  circumstance  that  the  plaintiff  has  conveyed  the  premim 
with  warranty,  and  is  liable  to  his  grantees  for  damagee,  does 
not  entitle  him  to  maititain  the  action  to  indemnify  hiniBelf 
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for  his  liability.  For  a  judgment  for  the  plaintiff  would  be 
DO  bar  to  an  action  by  his  assignee.  Wheeler  v.  Sohiery  3  Cush. 
222;  Wyman  v.  Ballard,  12  Mass.  304;  Griffin  v.  Fairbre- 
tker,  1  Fairf.  81. 

The  assignee  of  the  grantee  may  resort  to  the  original  gran- 
tor for  a  breach  of  the  covenant  happening  after  the  assign- 
ment, whether  such  assignee  has  a  warranty  from  his  imme- 
diate grantor  or  not.  The  rule  is,  that  the  last  covenantee 
who  has  been  evicted,  may  prosecute  any  or  all  of  the  prece- 
ding covenantors  till  he  obtain  satisfaction ;  but  that  no  inter- 
mediate covenantee  can  sue  his  covenantor  till  he  himself  has 
been  compelled  to  pay  damages  upon  his  own  covenant.  Co. 
Lit.  38U,  385a;  Shep.  Touch.  198 ;  Buckhursi's  case,  1  Rep. 
1;  Booth  V.  Stair  ^c  1  Conn.  244;  Withy  v.  Mumford,  6 
Cow.  142;  Oarlock  v.  Closs,  Id.  143,  note;  Wyman  v.  BaU 
lard,  12  Mass.  306 ;  Le  Ray  De  Chaumont  v.  Forsythe,  2  Pen- 
nee  &,  Watts  514 ;  Suydam  v.  Jones,  10  Wend.  183, 4 ;  Leary 
T.  Durham,  4  Georgia  593 ;  Redwine  v.  Brown  ^e.  10  Id. 
317 ;  Hopkins  v.  Lane,  9  Yerger  83. 

Where  a  second  purchaser  does  not  sue  on  the  covenant  of 
the  (viginal  vendor,  but  is  reimbursed  by  his  immediate  vendor, 
then  the  latter  may  recover  from  the  first.  Harris  v.  McEn* 
tyre,  I  Hawks.  410 ;  Markland  v.  Crump,  1  Dev.  &  Bat  94 ; 
Lee  T.  Gause,  2  Iredell  446. 

80.  At  what  time  the  breach  of  a  covenant  mMst  happen  to 
flMMittom  an  action  against  an  assignee  for  such  breach. 

The  liability  of  a  lessee  in  respect  to  covenants  which  run 
wilh  the  land,  rests  both  upon  privity  of  contract  and  privity 
of  eatate.  He  cannot  divest  ^himself  of  both  by  any  assign- 
ment which  he  may  make.  Though  his  privity  of  estate 
ceases  when  he  assigns,  yet  the  privity  of  contract  remains ; 
kis  aMignment  absolves  him  from  his  covenant  to  pay  rent, 
10  more  than  it  would  from  a  bond  conditioned  to  pay  it ;  an 
action  for  breach  of  that  covenant  may  still  be  maintained 
against  him  or  his  representatives.  Quackenboss  v.  Clarke, 
12  Wend.  567;  Walton  v.  Cronly,  14  Id.  64;  Berry  v.  Mc- 
Mullen,  17  S.  &>  R.  87 ;  Farmers  Bank  v.  Mut.  Ass.  Soc'y 
^  4  Leigh  84 

The  assignee  by  his  acceptance  of  the  estate  binds  himself 
to  fidfil  certain  obligations,  4  Leigh  84.  As  the  liability  of  one 
sued  as  assignee  rests  upon  his  estate,  it  is  clear  that  where 
it  is  shewn  that  no  estate  vested  in  the  defendant,  he  is  not 
haUe  as  assignee.  Quackenboss  v.  Clarke,  12  Wend.  657 ; 
WilUams  v.  Woodtoard,  2  U.  487;  Berry  v.  McMuUen,  17 
S.  &  R.  87. 
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Under  an  absolute  assignment,  the  assignee  is  liable  before 
he  has  taken  cLctual  possession ;  for,  by  the  assignment,  the 
title  and  possessory  right  pass,  and  the  assignee  becomes  pos« 
sessed  in  law.  Werdner  v.  Foster,  2  Penrose  &;  Watts  26.  He 
is  not,  however,  liable  until  he  has  the  possession,  or  right  to 
the  possession.  Thomas  v.  Connelly  6  Barr  1.  And  then  he 
is  not  personally  liable  for  breaches  which  have  wholly  ao* 
crued  before  the  assignment ;  for  instance,  not  for  rent  due  be* 
fore  the  assignment.  Orescot  v.  Green^  I  Salk.  199 ;  Churelh 
wardens  ^c.  v.  Smith,  3  Ban.  1271;  1  W.  Bl.  351;  Astor  v. 
Hoyt,  5  Wend.  617. 

But  there  may  be  a  question  as  to  when  the  breach  shall  be 
considered  to  have  happened.  A  covenant,  without  any  time 
being  specified,  such  as  a  covenant  to  repair,  may  continue  and 
attach  upon  the  premises  in  the  hands  of  the  assignee.  If  the 
covenant  be  to  pay  all  assessments  imposed  on  the  premiaeif 
under  the  authority  of  government,  there  may  be  a  continual 
breach,  and  the  assignee  be  liable,  though  the  first  breach  bap* 
pened  before  the  assignment.     Astor  v.  Hoyt,  5  Wend.  618. 

An  action  may  be  maintained  by  a  lessor  against  an  assig- 
nee of  the  lease,  upon  a  covenant  running  with  the  land,  for 
a  cause  of  action  accruing  in  the  time  of  the  assignee,  and 
before  an  assignment  made  by  him,  notwithstanding  such  as- 
signment took  place  before  the  action  was  brought.  HarUf 
V.  King,  2  C.  M.  &  R.  22. 

When  the  assignee  has  assigned,  and  by  such  assignment 
the  privity  of  estate  is  determined,  no  suit  can  be  maintained 
against  the  assignee  for  a  cause  of  action  arising  after  such  as- 
signment. Taylor  v.  Shum  ^c.  I  Bos.  &  Pul.  23 ;  Walker  v. 
Reevsy  3  Dougl.  19 ;  26  Bng.  Com.  Law  Rep.  18 ;  Armetrong 
V.  Wheeler,  9  Cow.  88 ;  Wickersham  v.  Inoin,  2  Harris  111 ; 
Walton  V.  Cronly,  14  Wend.  64. 

21.  Where  the  assignments  are  of  separate  parcels^  or  of  um* 
divided  interests,  what  right  of  action  exists  for  or  ag^nsi 
the  assignees* 

Where  an  estate  is  divided,  that  is  done  either  so  as  to  pasi 
separate  portions  to  separate  owners,  or  to  pass  undivided  inte^ 
rests.     5  Barn.  &  Cress.  479. 

Where  a  covenant  runs  with  the  land,  an  assignee  of  a  por* 
tion  of  the  land  is  held  entitled  to  the  benefit  of  the  covenant 
It  is  so  held,  notwithstanding  what  is  said  in  3  Prest.  Abstr. 
56,  68 ;  Mr.  Preston  being  opposed  by  authority  no  less  ioH 
posing  than  his.  2  Sugd.  on  Fend.  743,  pi.  91, 2 ;  Dickinom 
\r.  Hoomes's  adm'r  ^c  8  Grat  406^  7. 
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If  the  assignment  be  of  an  undivided  interest,  the  assignee 
is  also  entitled  to  the  benefit  of  such  a  covenant.  Van  Home 
V.  Crotfi,  1  Paige  460. 

Analogous  rules  have  been  long  established  in  respect  to 
the  right  of  action  tigainst  an  assignee  of  part.  He  is  liable 
to  an  action  on  every  covenant  running  with  the  land  and 
■fleeting  such  part.  Com.  Dig.,  Covenant  (C.  3) ;  Wollas* 
fMi  V.  Hakewill,  3  Man.  &;  Grang.  322 ;  42  Eng.  Com.  Law 
B«p.  174;  Werdner  v.  Foster,  2  Penrose  &  Watts  26. 

If  the  entire  interest  in  different  parcels  passes  to  separate 
individuals,  a  covenant  which  runs  with  the  land,  if  divisible 
in  its  nature,  will  attach  upon  each  parcel  pro  tanto.  Shep. 
Touch.  199;  Co.  Lit.  385a.  The  assignee  of  each  part  will 
ba  answerable  for  his  proportion  of  any  charge  upon  the  land. 
iriiich  was  a  common  burden,  and  will  be  exclusively  liable 
ton  the  breach  of  any  covenant  which  related  to  that  part  alone. 
Asior  ▼.  Miller,  2  Paige  78. 

.  Thus,  in  an  action  against  an  assignee  of  an  assignee,  for 
not  repairing  a  house  let  inter  alia,  though  the  defendant  was 
bat  assignee  of  parcel  of  the  things  demised,  there  was  judg<- 
mant  for  the  plaintiff;  the  court  saying,  <<  this  covenant  is  di- 
▼idable,  and  follows  the  land,"  and  the  <<  defendant,  as  assig* 
nee,  is  chaigeable  by  the  common  law,  or  by  the  statute  of 
3S  Hen.  8."     Congham  v.  King,  Cro.  Car.  221. 

So,  if  the  covenant  be  to  pay  all  assessments  imposed  on 
the  leasehold  premises,  under  the  authority  of  government,  if 
ana  half  of  those  premises  be  assigned  by  the  lessee  to  A,  and 
the  residue  to  B,  each  will  be  answerable  for  the  assessments 
imposed  on  his  half,  but  not  for  assessments  on  the  other  half. 
A^tor  V.  Miller  J  2  Paige  78.  The  covenant  is  binding  on  the 
itreral  assignees,  in  proportion  to  the  quantity  assigned  to 
•ich.     Astor  v.  Hoyt,  6  Wend.  619. 

The  assignee  of  part  is  liable  to  be  charged  for  that  part) 
ilthough  he  has  no  entire  interest  in  any  part,  but  a  partial 
inleffest  in  the  whole.  Merceron  v.  Dowson,  6  Barn.  &  Cress. 
ir9;  11  Eng.  Com.  Law  Rep.  277. 

Thus,  a  lessee  having  assigned  the  moiety  of  the  land  for 
the  whole  term,  the  lessor  maintained  debt  against  the  assig- 
aee  for  the  moiety  of  the  rent ;  for  the  assignee  having  the 
entire  estate  in  one  moiety  of  the  land,  hath  privity  of  estate 
Mfficient  to  be  charged  by  the  lessor  for  a  moiety  of  the  rent. 
Qmmon  v.  Vernon,  2  Lev.  231. 
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CHAPTER  VIII. 

or  THE  ACTION  ON  COVENANTS  IN  THE  CONTETANCB  OW  LARD| 
WHICH  ARE  BROKEN  AT  THE  INSTANT  ;  AND  ON  OOTKNAmrt 
IN   THE    SALE    OF    CHATTELS. 

1.   What  is  an  immediate  breach  of  certain  covenants  ;  etp^ 
dally  of  the  covenant  of  seisin. 

If  when  a  grantor  covenants  that  he  is  seized,  he  is  not 
seized,  or  if  when  he  covenants  that  he  has  a  good  right  or 
title  to  the  land,  or  good  right  to  convey  it,  he  has  not  sqcIk 
right  or  title,  or  if  when  he  covenants  against  incumbraocev 
there  is  a  subsisting  incumbrance,  the  covenant,  in  either  caie, 
is  broken  the  moment  the  deed  is  executed,  and  the  grantee 
has  forthwith  a  right  of  action  for  damages.     Oreenby  ^nc  v. 
Wilcocks,%  Johns.  4: \  Hamilton  v.  fTt&on,  4 Id.  72 ;  Churek 
Y.  Gillman,  16  Wend.  664;  McCarty  v.  Leggett,  3  Hill 
134;  Bingham  v.  Weiderwax,  1  Comstock  613;  Prank  v. 
Voneida  ^c.  US.  &;  R.  112;  Chapman  v.  HolmeSy  6  Hal* 
sted30. 

It  has  been  said  that  covenants  of  seisin  and  of  right  to 
convey  are  synonymous.  1  Metcalf  466.  If  they  be  synony- 
mous they  are  not  converse.  A  man  who  is  seized  in  fee  hat 
the  power  to  sell,  but  he  may  have  the  power  to  sell  and  not 
be  seized.  17  Ohio  69.  In  Connecticut  an  administrator 
may  have  a  power  to  sell,  and  yet  if  he  makes  a  covenant  of 
seisin,  when  he  is  not  possessed  under  claim  of  right,  his  cor^ 
nant  will  be  broken.     Mitchell  v.  Hazen^  4  Conn.  613. 

A  covenant  by  a  grantor  that  he  is  seized  of  the  lot  de-> 
scribed  in  the  deed,  is  broken  if  in  fact  no  such  lot  exists. 
Bacon  v.  Lincoln^  4  Cush.  212.  And  though  the  land  em- 
braced in  the  deed  exists,  the  covenant  may  be  broken  although 
no  eviction  has  taken  place.  Pollard  v.  Dvnght^  4  CraiMh 
430.  The  rule  has  been  long  established,  that  if  one  seised 
of  land  doth  alien  it  and  covenant  that  he  is  lawfully  seisedi 
when  in  truth  he  is  not,  but  some  other  hath  an  estate  in  it 
before,  in  this  case  the  covenant  is  broken  as  soon  as  it  is  maderf 
Shep.  Touch.  170 ;  Bender  v.  Fromberger,  4  Dall.  439 ;  IM 
V.  Thomas,  1  Pennington  407.  A  covenant  of  this  nature 
goes  to  the  title ;  it  is  broken  when  made,  if  the  vendor  had 
not  then  the  lawful  title  to  every  part  of  the  property  granted. 
Mott  V.  Palmer,  1  Comstock  673. 
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This  is  the  general  rule  in  England  and  the  United  States. 
An  exception  to  it  has  prevailed  in  Massachusetts.  In  that 
state  it  is  considered  that  seisin  in  fact  of  a  grantor  claiming 
right  to  the  premises  will  authorize  covenants,  both  of  seisin 
and  right  to  convey,  1  Metcalf  465 ;  that  a  seisin  in  fact  is 
sufficient,  whether  he  gained  it  by  his  own  disseisin,  or  was 
in  under  a  disseisor ;  that  if  at  the  time  he  executed  the  deed 
he  had  the  exclusive  possession  of  the  premises,  claiming  the 
same  in  fee  simple,  by  a  title  adverse  to  the  owner,  he  was 
seized  in  fee,  and  had  a  right  to  convey.  Marston  v.  Hobbs, 
2  Mass.  439 ;  Twambly  v.  Hendley^  4  Id.  442 ;  Prescott  v. 
Trueman,  Id.  631. 

The  fact  that  in  English  deeds  there  is  sometimes  inserted 
a  covenant  that  the  grantor  has  good  right  to  convey  an  inde- 
feasible estate  in  fee,  is  alluded  to  in  the  Massachusetts  cases ; 
it  aeeniSy  that  such  a  covenant  is  not  usually  introduced  into 
their  deeds  of  conveyance.  4  Mass.  631.  The  covenant  in 
MartUm  v.  Hobbs  was,  that  the  grantor  was  '<  lawfully  seized 
in  fee,  and  had  a  good  right  to  convey ;"  between  which  and 
the  covenant  alluded  to  as  in  the  English  deeds,  the  Massa- 
ehnsetts  judges  take  a  distinction. 

The  decisions  of  the  English  courts,  in  Bradshaw^s  case. 
9  Rep.  606 ;  Muscat  v.  Ballet,  Cro.  Jac.  639,  and  Glenister 
V.  AudUy,  Sir  T.  Raym.  14,  were  considered  by  the  supreme 
eoart  of  New  York  to  give  the  rule  that  must  govern  in  an 
action  on  a  covenant  that  the  grantors  were  <<  seized  of  an  in- 
defcasible  estate  of  inheritance  in  fee  simple,"  kc.  Abbott 
V.  Allen,  li  Johns.  252.  The  same  rule  is  established  in 
Termont.  Though  a  defendant  may  be  seized  in  fact  at  the 
time  of  executing  the  deed,  yet  if  he  was  not  seized  of  an 
indefeasible  title  according  to  his  covenant  an  action  may  be 
maintained  for  the  breach  thereof.  QarfieUL  v.  Williams,  2 
Vermont  328. 

In  Oonneeticut,  also,  it  is  adjudged  that  an  actual  seisin  or 
{MMMon  will  not  satisfy  a  covenant  that  the  grantor  is  seized 
•f  an  estate  in  fee  simple,  if  the  legal  fee  and  freehold  are  in 
iQother  person.  The  true  construction  of  the  covenant  is 
eonsidered  to  be  that  he  is  legally  seized ;  if  he  is  not,  but 
has  merely  a  naked  possession,  the  contract  is  not  kept  because 
it  is  nntrue.     Mitchell  v.  Hazen,  4  Conn.  613. 

8b  Of  covenant  by  grantor  that  he  is  true  owner ;  or  that  he 
has  good  right  to  convey. 

Within  the  same  principle  falls  a  covenant  by  the  grantor 
that  he  is  true  owner,  Chafman  v.  Holmes,  5  Halsted  29 ; 
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or  that  he  has  good  right  to  conyey.  Bickford  v.  Page^  2 
Mass.  455;  Mitchell  v.  Hazen^  4  Conn.  511.  When  the  ao« 
tion  is  on  a  covenant  of  goad  right  to  convey  an  indefeasible, 
title,  it  cannot  be  said,  even  with  plausibility,  that  the  defend'* 
ant's  having  had  a  naked  possession  would  confer  on  him  a 
right  to  make  such  conveyance.     S.  C. 

3.   Of  the  covenant  against  incumbrances. 

A  covenant,  by  a  grantor,  that  at  the  time  of  the  sealing 
and  delivery  of  the  deed  the  premises  conveyed  are  not  in- 
cumbered by  any  mortgage  or  by  any  incumbrance  whatsoever, 
is  broken  as  soon  as  it  is  made  and  before  eviction  or  disturb- 
ance, if,  at  the  time  of  the  execution  of  the  deed,  the  premises 
were  incumbered  by  an  existing  unsatisfied  mortgage  or  judg- 
ment. To  maintain  an  action  on  such  covenant,  it  is  not 
necessary  that  the  grantee  should  wait  until  eviction  or  dis< 
turbance,  or  until  he  has  paid  off  the  mortgage  or  judgment, 
or  has  been  impleaded,  prosecuted  or  put  to  costs,  trouble  or 
expense.  Garrison  v.  Sandford,  7  Halsted  263.  The  mea- 
sure of  damages  will  be  different  under  different  circumstances. 
Prescott  V.  Truman,  4  Mass.  630 ;  Wyman  v.  Ballard,  12 
Id.  304;  Mitchell  v.  Hazen,  4  Conn.  512.  If  the  grantee 
sue  before  he  is  evicted,  or  has  incurred  any  expense,  he  will 
in  general  be  entitled  to  nominal  damages  only.  Delavergne 
v.  Morris,  7  Johns.  358.  If  he  pay  off  the  incumbrancei  or 
be  otherwise  disturbed,  his  claim  will  be  enhanced.  JPiifiJfc 
V.  Voneida  ^c.  11  S.  &;  R.  112;  HaU  v.  Dean^  13  Johns. 
105.  But  whether  he  pay  the  debt  or  not — whether  he  be 
evicted  or  not — ^there  is  a  right  of  action  if  there  was  in  fael 
such  a  mortgage  or  incumbrance  as  was  covenanted  against 
8.  C. ;  Garrison  v.  Sandford,  7  Halsted  263 ;  Stewart  ^ 
V.  Drake,  4  Id.  140.  And  it  is  no  defence  to  such  action  that 
both  parties,  when  the  covenant  was  made,  knew  of  the  out- 
standing mortgage ;  the  construction  will  be  that  the  grantor 
took  that  upon  himself,  and  to  save  himself  he  must  extinguish 
the  incumbrance.     22  Pick.  493. 

The  supreme  court  of  Massachusetts  holding  (as  staled 
ante,  p.  105)  that  to  be  no  breach  of  a  covenant  of  seisin  or  of 
right  to  convey,  which  is  a  breach  elsewhere,  has  endeavouied 
to  remedy  the  mischief  by  giving  a  large  construction  to  the 
covenant  against  incumbrances.  When  a  seisin  in  fee  has 
been  acquired  by  a  conveyance  from  one  who  was  in  by  die* 
seisin,  if  the  person  who  has  so  acquired  such  seisin  grant  Iba 
same  in  fee,  and  covenant  that  the  lands  are  free  from  all  iih- 
cumbranoesi  it  considers  that  the  paramount  right  in  Iba  dii* 
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or  hu  heirs  is  an  incumbrance  within  such  covenant. 
The  court  holds,  on  general  principles,  that  ev#ry  right  to,  or 
interest  in  the  land  granted,  to  the  diminution  of  the  value  of 
the  land,  but  consistent  with  the  passing  of  the  fee  of  it  by 
the  conveyance,  is  an  incumbrance.  In  its  opinion  a  right  to 
an  easement  of  any  kind  in  the  land  is  an  incumbrance ;  so  is 
a  mortgage ;  so  also  is  a  claim  of  dower,  which  may  partially 
defeat  the  title,  by  taking  a  freehold  in  one  third  out  of  it. 
And  for  the  same  reason,  a  paramount  right  which  may  wholly 
defeat  the  title  is  considered  by  it  an  incumbrance.  It  is  a 
weight  on  the  land  which  must  lessen  the  value  of  it.  Pres* 
CM  V.  Trumanj  4  Mass.  629,  30 ;  Chapel  v.  Bull,  17  Id. 

sao. 

4»  On  covenants  broken  before  the  covenantee  assigned,  the 
fight  of  action  is  generally  Kmited  to  him  or  his  personal 
representative. 

Where  the  owner  of  an  estate  in  fee,  which  was  subject  to 
a  lease  for  life,  had  acknowledged  a  statute  and  afterwards 
granted  the  reversion,  covenanting  with  the  grantee  and  his 
aiBigiM  that  it  should  be  discharged  within  two  years  of  all 
statutes  and  incumbrances  except  the  estate  for  life,  an  action 
on  this  covenant,  brought  by  the  assignee  of  such  grantee  for 
a  bleach  which  took  place  before  the  assignment  to  the  plain- 
tiff,  was  held  not  to  be  maintainable ;  for  it  was  then  a  thing 
m  action,  and  could  not  be  transferred  over.  Lewes  v.  Ridge, 
Oro.  Eliz.  863 ;  8  Taunt.  227 ;  4  Eng.  Com.  Law  Rep.  82,  3. 

And  where  a  covenant  with  a  grantee,  his  heirs  or  assigns, 
tat  his  and  their  enjoyment  was  broken  by  his  being  evicted, 
aod  he  afterwards  died,  it  was  resolved,  in  the  time  of  Charles 
the  2d,  that  the  eviction  being  to  the  testator  he  cannot  have 
aa  heir  or  assignee  of  this  land,  and  that  his  executor  represent* 
lag  his  person,  though  not  named  in  the  covenant,  should 
have  an  action  for  the  breach  thereof.  Lucy  v.  Levington, 
2  Lev.  26;  1  Ventr.  176,6. 

In  the  United  States,  the  courts  of  several  of  the  states, 
Mlowing  these  decisions,  have  held  that  covenants  broken 
the  instant  they  are  made,  are  not  to  be  distinguished  from 
ocdinary  choses  in  action,  which,  at  common  law,  are  inca^ 
pable  of  assignment ;  that  though  one  of  the  covenants  be 
a  covenant  by  the  grantor  that  he  is  seized  in  fee,  yet  if 
he  was  not  so  seized,  the  covenant  could  not  run  with  the 
knd,  for  in  such  case  there  is  no  land  that  the  covenantor 
tonld  alien ;  but  the  covenant  is  a  naked  one,  uncoupled  with 
the  right  to  the  8oil|  and  therefore  incapable  at  common  law 


108  COTEHANTS  BROKEN   AT  THE   IH8TA1IT.  [tR.  1, 

of  being  so  transferred  as  to  entitle  the  assignee  to  maintaio 
an  action  for  ttie  breach  of  it.  Oreenby  tfc  v.  WilcockSf  i 
Johns.  Rep.  4 ;  Fowling  ▼.  Poling,  2  Barbour  303 ;  Marsimk 
V.  Hobbs,  2  Mass.  439 ;  Bartholomew  v.  Candee,  14  Pick.  171; 
Thayer  v.  Clemence,  22  Id.  494 ;  Slater  tfc  ▼.  Rawson^  1 
Metcalf  456 ;  Chapman  v.  Holmes,  5  Halsted  29 ;  Oarrimm 
V.  Sandford,  7  Id.  264. 

Consequently,  when  the  grantee  brings  an  action  on  a  cowt 
nant  in  the  deed  to  him,  alleging  a  breach  of  it  at  the  mov 
ment  that  the  deed  was  made  to  him,  it  is  no  answer  to  such 
action  that  the  grantee  has  parted  with  his  interest  in  the  land 
by  conveying  it  to  another ;  for  the  covenant  is  a  mere  cAmi 
in  action,  which  could  not  pass  to  the  plaintiff's  assignee,  and 
the  right  to  maintain  such  action  must,  notwithstanding  the 
conveyance  from  the  plaintiff,  remain  in  him.  Bickford  v. 
Page,  2  Mass.  460 ;  Wyman  v.  Ballard,  12  Id.  304.  The 
deed  from  the  covenantee  may  be  to  the  covenantor ;  it  may 
be  a  release  of  all  right  and  title  to  the  land,  but  that  will  not 
operate  to  release  or  extinguish  the  covenant  of  seisin  before 
made  with  the  covenantee.  Bennett  v.  Irwin,  3  Johns.  365 ; 
2  Mass.  460. 

No  estate  passing  by  the  deed  to  the  covenantee,  none  wOl, 
at  his  death,  descend  to  his  heirs ;  the  covenant  cannot  be 
connected  with  the  estate,  so  as  to  run  with  it  to  the  hein^ 
any  more  than  to  an  assignee :  the  right  of  the  covenantMi 
when  a  mere  right  of  action  to  recover  damages  for  breach  d 
covenant  in  his  lifetime,  passes  at  his  death,  not  to  his  bein 
but  to  his  personal  representative.  Off.  of  Ex.  (Doddridge*!] 
65;  Com.  Dig.,  tit.  Administration,  B.  13;  Bull.  N.  P.  158; 
Hamilton  Sfc,  v.  Wilson,  4  Johns.  72 ;  Randolph's  oAmfx  T. 
Kinney  ^c.  3  Rand.  397. 

5.  Attempt  in  Maine  to  give  by  statute  a  remedy  to  an  a^ 
signee  on  a  covenant  of  seisin,  or  covenant  against  ineum' 
trances. 

The  Revised  Statutes  of  Maine,  c.  115,  ^  16,  17,  proride 
that  ''  where  real  estate  has  been  or  may  be  absolutely  eon* 
veyed  to  any  person,  his  heirs  or  assigns,  with  a  covenant  thai 
the  grantor  was  seized  of  the  same,  and  that  it  was  free  d 
all  incumbrances  at  the  time  of  such  conveyance,  the  said  ae^ 
tate  then  being  under  mortgage  or  other  incumbrance,  or  the 
grantor  not  being  then  seized  of  the  same,  the  assignee  oi 
such  grantee,  his  executors  or  administrators,  after  havimg 
heen  evicted  of  the  said  estate  by  the  elder  and  better  title  di 
the  mortgagee,  his  heirs  or  assigns,  may  maintain  an  action  oi 
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covenant  broken  against  the  first  grantor,"  d&c.  Notwith- 
standing this  statute,  it  is  still  held  that  where  the  grantor,  at 
the  time  of  bis  conveyance,  had  neither  seisin  nor  title,  so 
that  there  was  a  breach  of  his  covenant,  and  a  right  of  action 
in  his  covenantee,  a  conveyance  from  that  covenantee  will  not 
enable  his  assignee  to  maintain  an  action  of  covenant  against 
Che  original  grantor ;  for  it  is  considered  that  such  assignee 
bas  bad  no  seisin,  and  cannot  have  been  evicted.  Ballard 
^.  ChiU,  34  Maine  356. 

C  Wkeiher  at  common  law,  if  there  be  seisin  in  fact  passing 
firofn  the  covenantor  to  the  covenantee,  and  then  to  his  heir 
or  assignee^  the  circumstance  of  the  covenant  being  broken 
before  the  covenantee's  death  or  assignment,  vnll  prevent 
the  heir  or  assignee  from  maintaining  an  action  for  dor 
mage  in  his  time.  On  this  question  the  courts  of  Eng- 
bnd  and  Ohio  on  one  side;  those  of  Connecticut,  Vermont 
end  Massachusetts  on  the  other. 

h  South  Carolina  a  distinction  has  been  taken  between  a 
can  like  Lewes  v.  Ridge,  Cro.  Eliz.  863,  where  the  land  was 
letiuilly  extended  before  the  assignment,  and  the  case  of  a 
covenant  against  incumbrances,  where,  subsequent  to  the  as- 
agunent,  dower  was  demanded  and  recovered,  though  by  vir- 
tue of  a  right  which  existed  at  the  time  of  the  assignment. 
Fnm  the  cases  in  New  York  and  Massachusetts,  in  which 
tee  being  a  total  want  of  title,  the  land  did  not  pass,  the 
court  distinguishes  a  case  in  which  some  title  passed,  though 
it  WIS  incumbered.  It  holds  that  in  this  case  an  action  will 
b  for  the  assignee  at  common  law.  McCrady's  ex'ors  ads. 
Bneione,  1  N.  &  M.  104 

In  New  York,  in  the  case  of  such  a  covenant  to  pay  assess- 
Qeots,  as  is  mentioned  ante,  p.  102,  it  is  considered  that  the 
covenant  is  in  substance  a  covenant  to  indemnify  the  lessor, 
^  until  performance,  there  is  a  continual  breach,  and  there- 
foiB  the  assignee  is  liable,  though  the  first  breach  happened 
More  the  assignment.     Astor  v.  Hoyt,  5  Wend.  618. 

These  decisions  in  Sonth  Carolina  and  New  York  are  enti- 
tled to  be  considered  upon  a  question  on  which  the  court  of 
Uiig'i  bench  has  made  a  decision,  which  has  been  approved 
mOhio,  and  disapproved  in  Connecticut,  Vermont  and  Massa- 
dmietts. 

In  England,  thongh  the  personal  representative  could  main- 
ttn  an  action  if  the  decedent  was  evicted  in  his  lifetime,  yet 
>f  ht  died  wmeA^  and  the  eviction  was  of  the  heir  after  the 
iBMtor's  deaih,  the  aclion  of  the  heir  seems  to  have  been 
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maintained  upon  a  breach  laid  to  him.    Coke's  Entries  111 
cited  in  4  Johns.  74. 

True,  in  a  book  of  very  excellent  authority,  it  is  laid  dowi 
generally,  that  if  a  man  <<  covenants  with  B,  his  heirs  or  ai 
signs,  upon  a  grant  or  conveyance  of  an  inheritance,  the  exs 
cutor  or  administrator  of  B  may  have  covenant  for  damage 
in  his  lifetime."  Com.  Dig.,  tit.  Covenant  (B.  1).  But  Lon 
Ellenborough  has  said,  that  when  that  position  comes  to  b 
compared  with  Lucy  v.  Levington,  the  authority  there  cito 
in  support  of  it,  it  will  be  found  not  to  be  borne  out  by  tha 
case  in  its  generality ;  for  in  that  case  there  was  an  evictioi 
in  the  lifetime  of  the  testator,  and  therefore  the  damages  ii 
respect  of  such  eviction,  for  which  the  action  was  there  broughl 
were  properly  the  subject  of  suit  and  recovery  by  the  execoloi 
1  M.  &  S.  363.  There,  said  Bayley,  J.,  if  the  executor  conb 
not  have  sued,  no  other  person  could,  because  the  testator  hav 
ing  been  evicted,  there  could  be  no  heir  of  the  land.     Id.  366 

Where  the  executrix  of  a  vendor,  sued  on  a  vendor's  cove 
nant  that  he  has  a  good  title,  alleging  a  breach  of  that  cove 
nant  in  the  testator's  lifetime,  but  not  shewing  that  the  testatoi 
in  his  lifetime  had  sustained  damage,  or  was  otherwise  pnga 
diced  by  that  breach,  the  court  of  king's  bench  sustained  i 
demurrer  to  the  declaration,  Bayley,  J.  saying,  ^<  if  the  eae 
cutrix  was  permitted  to  take  advantage  of  this  breach  of  cove 
nant,  she  would  be  recovering  damages  to  be  afterwards  dis 
tributed  as  personal  assets,  for  that  which  is  really  a  damagi 
to  the  heir  alone,  and  yet  such  recovery  would  be  a  compleii 
bar  to  any  action  which  the  heir  might  bring."  Kingdom  « 
Nottle,  1  M.  &  S.  363.  Afterwards,  on  the  same  covenanl 
an  action  by  the  devisee  was  maintained,  Lord  EUenbanmf^ 
saying,  '*  here  the  covenant  passes  with  the  land  to  the  det* 
see,  and  has  been  broken  in  the  time  of  the  devisee ;  for  fl 
long  as  the  defendant  has  not  a  good  title,  there  is  a  continQin 
breach,  and  it  is  not  like  a  covenant  to  do  an  act  of  solitary  pm 
formance,  which,  not  being  done,  the  covenant  is  broken  one 
for  all,  but  is  in  the  nature  of  a  covenant  to  do  a  thing  taiie 
quotieSf  as  the  exigency  of  the  case  may  require.  Here,  ae 
cording  to  the  letter,  there  was  a  breach  in  the  testator's  lift- 
time  ;  but  according  to  the  spirit,  the  substantial  breach  is  m 
the  time  of  the  devisee,  for  she  has  thereby  lost  the  fruit  of  lb 
covenant  in  not  being  able  to  dispose  of  the  estate."  King^ 
don  V.  Nottle,  4  M.  &  S.  67. 

It  appears,  then,  to  be  the  established  doctrine  of  the  Eof 
lish  courts  that  if  the  declaration  shew  a  contract  with  theib» 
cedent,  a  breach  of  it  in  his  lifetime,  and  some  loss,  iqjurf  or 
damage  to  his  personal  property,  there  is  a  right  of  actioaii 
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the  decedent  in  his  lifetime,  or  if  he  be  dead,  in  his  personal 
representative.  Knights  v.  Quar/e^,  2  Bred.  &  Bingh.  102 ; 
6  Eng.  Com.  Law  Rep.  34 ;  Orme  v.  Broughton,  10  Bingh. 
533;  26  Eng.  CJom.  Law  Rep.  231 ;  but  that  a  covenant  for 
title,  notwithstanding  it  may  have  been  broken  in  the  lifetime 
of  the  covenantee,  passes  with  the  land  to  the  heir  or  devisee, 
who,  the  breach  continuing,  may  maintain  an  action  for  dam- 
age to  the  plaintiff,  arising  from  that  breach.  Sugden  on 
Tend.  vol.  2,  ch.  14,  ^  1, 2,  p.  468  of  10  Lond.  edi.,  p.  306. 7 
of  6  Am. 

The  decisions,  in  the  cases  of  Kingdon  v.  Nottle,  have 
been  recognized  in  Ohio.  By  these  decisions,  the  supreme 
court  of  Ohio  considers  it  settled,  that  when  the  heir  or  assig- 
nee acquires  any  interest  in  the  land,  however  small,  by  even 
an  imperfect  or  defective  title,  he  shall  be  entitled  to  the  bene- 
fit of  all  those  covenants  that  concern  the  realty,  and  that 
where  he  has  been  evicted,  by  paramount  title,  he  is  the  party 
damnified  by  the  non-performance  of  the  grantor's  covenants, 
and  for  such  breach  may  sustain  an  action.  Backus^s  admW 
V.  MeCaifj  3  Ohio  220.  Its  doctrine  is  that  the  covenant  of 
seisin  may  be  personal  or  real ;  if  it  never  attach  to  the  land 
it  is  instantly  broken  and  personal ;  if  it  once  attach,  it  is  real 
and  runs  with  the  land.  If  the  grantor  be  in  actual  possession, 
claiming  adversely,  the  covenant  of  seisin  runs  with  the  land, 
and  is  not  broken  until  the  purchaser,  or  those  claiming  under 
him,  shall  be  evicted  by  paramount  title.  But  if  the  grantor 
is  not  in  actual  possession,  and  has  not  title,  the  covenant  of 
seisin  is  instantly  broken  and  is  personal.  Devare  v.  Sunder- 
knd,  17  Ohio  60. 

On  the  other  hand  we  have  opposed  to  the  decisions  in 
Kingdon  v.  Nottle,  chancellor  Kent,  who  deems  the  reason 
nsigned  by  the  English  judges  for  those  decisions  too  refined 
to  bt  soand.  4  Kent's  Com.  472.  He  regards  the  breach  as 
liiigle,  entire  and  perfect  in  the  first  instance ;  in  effect  adopt* 
log  the  view  of  the  supreme  court  of  Connecticut. 

That  coart,  in  accordance  with  Swift's  Dig.  vol.  1,  p.  370, 
holds  that  on  a  covenant  of  seisin  no  action  can  be  maintained 
bf  a  person  claiming  to  be  the  assignee  of  that  covenant. 
"This  covenant,"  says  Hosmer,  C.  J.,  '*from  its  nature,  is 
broken  instantanetmBly  on  the  delivery  of  the  deed  or  it  is 
never  broken.  It  runs  in  the  words  of  the  present  tense,  and 
iMfts  that  the  grantor  is  well  seized.  Now,  if  he  is  well 
leiiad,  according  to  his  covenant,  the  agreement  is  fulfilled ; 
Hid  if  he  is  not  well  seized  the  covenant  is  false  and  immedi- 
ately broken.  It  follows  from  this  that  it  is  a  personal  cove- 
nuit,  which  most  clearly  never  runs  with  the  land,  and  that 
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the  grantee,  in  whose  time  the  breach  existed,  can  alone  sac 
upon  it ;  for  after  a  breach  the  cause  of  action  can  never  be 
assigned.  It  would  be  the  assignment  of  a  chose  in  action, 
which  the  common  law  will  not  permit.  Mitchell  v.  Warner^ 
5  Conn.  503. 

C.  J.  Hostner  cannot  subscribe  to  the  observation  of  Lovd 
Ellenborough  in  1  M.  &  S.  365,  <<  that  there  was  no  damagi 
sustained  in  the  testator's  lifetime ;"  he  considers  that  "  the 
covenant  being  broken  the  instant  it  was  made,  the  danoage 
most  obviously  was  the  whole  consideration  paid.''  Nor  doM 
he  agree  with  Lord  Ellenboroughf  that  in  Kingdon  v.  Natth 
the  heir  was  ''  the  party  actually  damnified."  It  being  ad* 
mitted  that  the  covenant  was  broken  in  the  lifetime  of  the 
testator,  this  he  regards  as  shewing  that  the  testator  was  the 
person,  and  the  only  person,  who  received  damage.  "  The 
complaint  is,  that  the  grantor  was  not  seized  and  had  conveyed 
no  title.  How  then,"  he  asks,  ''  is  it  possible  that  the  hek 
should  inherit  land  to  which  his  ancestor  had  no  title  ?  If, 
then,  he  had  no  title  to  the  estate  supposed  to  be  conveyed, 
and  he  was  no  party  to  the  covenant,  and  the  breach  happened 
before  his  ancestor's  death,  what  is  the  ground  of  his  claim?" 
In  the  opinion  of  Judge  Hasmer,  there  is  none. 

From  the  opinion  in  Kingdon  v.  NottU,  4  M.  &  S.  63,  he 
dissented  in  omnibus.  The  calling  the  breach  in  the  testat(Mr'i 
lifetime  a  continuous  breach,  and  therefore  a  breach  to  the  bail 
or  devisee  at  a  subsequent  time,  he  regarded  as  an  ingenioM 
suggestion  but  of  no  substantial  import.  "  Every  breach  oi 
a  contract,"  he  said,  <<  is  a  continuous  breach  until  it  is  in 
some  manner  healed ;  but  the  great  question  is,  to  whom  does 
it  continue  as  a  breach  ?  The  only  answer  is,  to  the  permm 
who  had  title  to  the  contrcLct  when  it  wcls  broken.  It  remaini 
as  it  was,  a  breach  to  the  same  person  who  first  had  a  came 
of  action  upon  it.  If  it  be  anything  more  it  is  not  a  contiDO* 
ing  breach,  but  a  new  existence.  In  the  next  place  I  assert,** 
he  says,  <'  that  it  is  like  a  covenant  to  do  an  act  of  solitary 
performance ;  and  for  this  plain  reason  that  it  is  in  its  natore 
a  covenant  for  a  solitary  act  and  not  a  successive  one.  If  the 
covenant  is  broken,  that  is,  if  the  grantor  was  not  seized,  it  ifl 
infracted  to  the  core ;  and  a  second  supposed  breach  is  as  fu- 
tile as  the  imaginary  unbroken  existence  of  a  thing  dashed 
in  pieces.  It  has  no  analogy  to  a  covenant  to  do  a  future  act, 
at  difierent  times,  which  may  undergo  repeated  breaches.  It 
has  no  futurition ;  and  it  cannot  be  partly  broken  and  partly 
sound ;  but  the  grantor  is  seized  or  not  seized ;  and  thi^refbit 
the  covenant  is  inviolate,  or  vitiated  wholly." 
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The  supreme  court  of  Yermont  takes  a  like  view — that  if 
the  coyenant  of  seisin  is  not  true,  there  is  a  breach  of  it, 
entire  and  complete,  as  soon  as  the  deed  is  executed ;  that  it 
does  not  run  with  the  land  or  pass  to  an  assignee ;  but  is  on 
the  footing  merely  of  a  personal  covenant  or  chose  in  action. 
Garfieid  v.  Williams^  2  Vermont  327. 

The  supreme  court  of  Massachusetts  concurs  in  the  opinion 
that  the  decision  in  Kingdon  v.  Nottle  cannot  be  reconciled 
with  the  principle  that  choses  in  action  are  not  assignable ;  it 
considers  that  there  was  but  one  breach  of  the  covenant  of 
seisin — that  a  right  of  action  vested  in  the  testator,  and  unless 
this  right  could  by  law  be  transferred  to  the  devisee,  no  action 
in  bis  name  could  be  maintained  at  law.  Clark  ifc,  v.  Stoift^ 
3  Metcalf  394 

In  Yirginia,  there  has  been  an  intimation  of  opinion  that 
&  covenant  which  is  broken,  if  at  all,  at  the  instant  of  its 
being  made,  such  as  the  covenant  of  seisin,  of  right  to  convey, 

or  against  incumbrances,  does  not  run  with  the  land,  8  Grat. 

396,  6 ;  but  this  intimation  of  opinion  was  not  in  a  case  which 

made  it  necessary  to  investigate  the  doctrine  of  Kingdon  v. 

H(^Ue;  it  may  therefore  be  regarded  in  this  state  as  an  open 

qoestion,  whether  the  doctrine  of  Kingdon  v.  Nottle^  or  that 

of  MitcheU  v.  Warner^  shall  prevail. 

6.  Action  on  covenant  in  bill  of  sale  for  a  slave. 

When  on  the  sale  of  a  slave  there  is  a  covenant  of  warranty 
of  title,  the  plaintiff,  in  an  action  for  breach  of  such  covenant, 
niQst  generally  aver  and  prove  deprivation  of  possession  by  a 
person  having  lawful  title.  Fenwick  v.  Forrest^  5  Har.  &  J. 
416.  But  if  the  value  of  the  slave  be  recovered  in  an  action 
of  trover  by  the  true  owner,  this  is  tantamount  to  eviction. 
It  is  a  loss  of  the  property  by  the  covenantee,  who  is,  by  a 
l^al  compulsion,  under  a  necessity  to  pay  the  value  to  the 
tnie  owner,  and  thus  purchase  the  same  slave  a  second  time. 
£ee  V.  Gause,  2  Iredell  446. 

A  covenant  of  this  sort,  touching  a  personal  chattel,  does 
W  attach  itself  to  the  chattel,  or  run  with  it,  as  it  is  called, 
tta  like  covenant  does  with  realty ;  and  therefore  the  assignee 
^  the  personal  property  cannot  sue  on  a  covenant  of  warranty 
to  bis  vendor.  But  if  such  assignee  be  evicted  by  title  para- 
ou>Quty  he  may  have  recourse  to  his  assignor ;  and  the  latter, 
H^t  after  making  satisfaction,  may  fall  back  on  the  original 
^oodor  to  himself  to  recover  in  damages  what  he  has  been 
<^mpelled  to  pay  by  reason  of  the  defective  title  warranted. 

Vol.  il — 8 
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CHAPTER  IX. 

WHETHER  WITHOUT  COVENANT  OF  WARRANTY  OR  OTHER  8FBCIAE 
COVENANT  BT  SUB-LESSEE  OR  ASSIGNEE,  THERE  IS  A  RIGHT  01 
ACTION  AGAINST  HIM  BT  HIS  ASSIGNOR  FOR  BREACH  OF  COVE- 
NANTS IN  ORIGINAL  LEASE. 

1.  Nature  of  the  decision  in  Neale  v.  WylUe^  3  Bam,  tf 

Cress.  533. 

In  England  there  has  been  a  change  of  opinion  as  to  thi 
nature  of  the  liability  of  a  sub-lessee,  or  the  assignee  of  a  sob* 
lessee,  who  covenanted  to  repair,  and  leave  the  premises  in  re^ 
pair  at  the  expiration  of  the  term.  Where  by  reason  of  tb< 
premises  being  suffered  to  be  out  of  repair,  an  action  was  cmh* 
menced  against  the  original  lessee,  who  was  compelled  to  pay 
damages  and  costs,  and  he  then  brought  an  action  against  tin 
assignee  of  the  sub-lessee,  alleging,  as  special  damage  resulting 
from  the  defendant's  breach  of  covenant,  that  the  plaintiff  wai 
compelled  to  pay  such  damages,  the  court  of  king's  beneli 
said,  that  <^  if  he  could  not  recover  those  damages  and  costi 
against  this  defendant,  he  would  be  without  redress  for  an  in- 
jury sustained  through  the  neglect  of  the  defendant,  and  not 
in  consequence  of  his  own  default;  for  during  the  term,  he 
could  not  enter  and  repair  the  premises  without  rendering  him' 
self  liable  to  be  treated  as  a  trespasser."  Neale  v.  WyUie^  3 
Barn.  &  Cress.  633 ;  10  Eng.  Com.  Law  Rep.  172. 

2.  Neale  v,  Wyllie  overruled  in  Penley  4*c.  v.  Watts  ^  1 
M.  ^  W.  609  ,-  the  latter  now  the  law.  Sub-lessee  is  K^ 
ble  only  for  the  damage  sustained  by  breach  of  his  own  eo» 
enant ;  how  first  lessee  may  protect  himself  by  taking  € 
covenant  of  indemnity. 

If  the  original  lessee  had  taken  from  the  sub-lessee  a  cove 
nant  of  indemnity  against  any  breach  of  the  covenants  in  tb 
original  lease,  then  the  costs  of  the  action  brought  against  thl 
original  lessee  might  be  recovered  by  him  in  an  action  against 
the  sub-lessee  for  a  breach  of  his  covenant.  Duffield  v.  Scon 
3  T.  R.  364.  But  when  the  contract  of  the  sub-lessee  is  noi 
of  this  nature,  but  only  a  covenant  to  keep  the  premises  in  i 
certain  state  of  repair,  and  a  covenant  materially  different  k 
its  terms  from  that  of  the  original  lessee,  there  can  in  an  ae< 
tion  on  the  contract  of  the  sub-lessee,  only  be  recovered  tbfl 
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damage  necessarily  sustained  by  the  breach  of  his  covenant, 
to-wit :  the  amount  necessary  to  put  the  premises  in  the  same 
state  of  repair  in  which  he  ought  to  have  kept  them.  Penley 
4t.  v.  Watts  4-c.  7  M.  &  W.  609. 

This  decision  has  been  since  followed  in  the  court  of  exche* 
quer ;  that  court  considering  that  the  case  of  Neale  v.  Wyllie 
is  not  law  ;  that  it  was  decided  on  a  mistaken  principle  ;  l^ord 
Abinger  said,  he  thought  it  was  better  that  he  should  at  once 
express  this  opinion  than  attempt  to  make  a  distinction  between 
that  case  and  the  case  before  him.  Walker  v.  Hatton,  10 
M.  &  W.  269.  For,  he  added,  the  '<  making  distinctions 
which  have  no  solid  foundation,  only  tends  to  keep  up  litiga- 
tion ;"  a  maxim  which  has  often  been  repeated,  and  which 
PoUockj  C.  B.,  thinks  may  well  be  held  in  remembrance  by 
3ll  judges-     6  W.  H.  &  G.  737. 

The  cases  of  Penley  v.  Watts  and  Walker  v.  Hatton,  are 
considered  by  the  common  pleas  to  overrule  Neale  v.  Wyllie  ; 
and  "with  reason,  because,"  says  Coltman,  J.,  "  it  was  com- 
petent to  the  first  lessee  to  stipulate  for  a  right  to  enter,  or  to 
exact  a  covenant  of  indemnity."  Logan  v.  Hall  ifc.  4  Man. 
Gr.  &  Scott  624 ;  66  Eng.  Com.  Law  Rep.  624. 

He  may  take  from  his  assignee  a  covenant  to  perform  all 
the  covenants  in  the  lease  which  on  the  part  of  the  lessee 
ought  to  be  performed.  On  such  a  covenant  it  was  consider* 
ed,in  New  York,  that  the  moment  the  day  for  the  payment  of 
nnt  to  the  lessor  was  past,  and  the  rent  was  left  unpaid,  the 
coveoanl  was  broken,  and  an  action  for  the  breach  of  it  was 
maintained  against  the  covenantee  by  the  covenantor.  With* 
OQt  any  averment  that  he  had  either  voluntarily  or  compul- 
nrily  psud  the  rent,  he  recovered  not  nominal  damages  only, 
iMit  the  amount  of  the  rent  due.  Port  v.  Jackson^  17  Johns. 
245,482. 

And  if  the  assignee  assign  the  premises,  he  may  take  from 
the  second  assignee  a  covenant  to  pay  the  rent  and  perform 
|he  covenants  contained  in  the  lease,  and  to  save  harmless  and 
QKlemQify  the  first  assignee  against  the  same.  In  such  case, 
if  the  covenants  in  the  lease  to  pay  the  rent  and  keep  the  pre- 
miaes  in  repair  be  broken,  and  in  respect  to  such  breaches 
there  be  a  recovery  against  the  lessee  for  the  rent  and  repairs 
^  costs,  and  then  for  the  amount  of  that  recovery,  a  judg- 
loent  against  the  first  assignee,  he,  while  still  remaining  liable 
tiMrafor,  may  maintain  an  action  on  the  covenant  of  the  se- 
cond Msignee  and  recover  from  him  the  same  amount.  Smith 
▼•  H^wMj  6  W.  H.  &  G.  730.  Although  in  this  case  the 
corenant  of  the  second  with  the  first  assignee,  purported  to  be 
for  his  indemnity  against  all  costs,  damages  and  expenses  which 
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might  be  incurred  by  reason  of  any  delay,  breach  or  defauli 
in  payment  or  performance  thereof,  the  verdict  of  the  fin 
against  the  second  assignee  included  besides  the  rent  and  re 
pairs,  only  the  costs  incurred  in  the  action  against  the  lessee 
These  costs  were  recovered  against  the  second  assignee  ai 
having  been  properly  incurred  to  ascertain  the  amount  of  hh 
liability.  But  the  court  was  of  opinion,  that  when  that  amouni 
had  once  been  ascertained,  all  the  costs  subsequently  incurrac 
were  unnecessary  and  therefore  could  not  be  recovered. 


CHAPTER  X.  . 

OF   THE    ACTION  ON  A  COVENANT    OR   OBLIGATION  TO    INDEMKIFT 

1.   Where  contract  is  to  pay  a  certain  sum  of  money  or  to  A 
a  particular  act. 

What  facts  are  sufficient  to  sustain  an  action  on  a  coveoani 
or  obligation  to  indemnify  must  depend  upon  the  true  iotoal 
and  meaning  of  the  instrument. 

If  by  it  the  covenantor  undertakes  to  pay  a  certain  sum  ol 
money  or  to  do  a  particular  act,  then,  if  there  be  a  failure  U 
make  such  payment  or  to  do  such  act,  an  action  lies  therefoT; 
and  the  plea  of  non  damnijicatus  is  no  answer  to  such  actiOQ 
Holmes  <^c.  v.  Rhodes,  1  Bos.  &  Pul.  638;  Wood  v.  Wade 
2  Starkie  167;  3  Eng.  Com.  Law  Rep.  297;  Neguses  caw^ 
7  Wend.  503  ;  Mann  v.  Eckford's  ex'ors,  16  Id.  614 ;  Bamm 
4*c.  V.  Roth  ^c.  4  Rawle  98 ;  Archer  v.  Archer^s  adm%  I 
Grat.  639. 

A  man  agreed  to  pay  certain  debts  mentioned  in  a  schedule 
and  he  covenanted  that  he  would  '<  well  and  sufficiently  safe 
protect,  defend,  keep  harmless  and  indemnify  the  covenantfls 
bis  executors  and  administrators  against  the  payment  of  th 
sums  of  money  mentioned  in  the  schedule,  and  all  actioM 
suits,  claims  or  demands  on  account  of  them."  One  of  tb 
debts  which  the  covenantor  thus  agreed  to  take  upon  himiwl 
was  for  arrears  of  an  annuity.  In  an  action  against  the  coft 
nantee,  judgment  was  given  for  these  arrears ;  and  then  th 
covenantor  not  discharging  the  same,  as  it  was  his  duty  to  dOi 
action  was  brought  against  him  by  the  administratrix  of  Iht 
covenantee,  and  judgment  was  given  against  the  defendant 
Littledalef  J.  said,  the  defendant  '<  is  bound  to  put  her  in  a  ai^ 
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aatioQ  to  pay  that  which,  by  his  default,  she  has  become  lia- 
ble to  pay."  ''The  defendant  suffers  no  prejudice  in  being 
called  upon  to  pay  the  whole  amount ;  it  is  his  duty  to  pay 
it ;  and  it  makes  no  difference  as  to  that  whether  she  applies 
it  in  discharge  of  the  debt  or  not."  Carr  v.  Roberts^  2  Nev. 
k  Man.  42;  2  Bam.  &  Adol.  905;  6  Id.  78;  22  Eng.  Com. 
Law  Rep.  906;  27  Id.  41.  Here  it  was  clear  there  was  a 
breach  of  one  or  the  other  of  the  covenants ;  and  some  of  the 
judges  inclined  to  the  opinion  there  was  a  breach  of  both. 

In  New  York,  the  case  of  Holmes  4*c.  v.  Rhodes,  1  Bos.  ic 
Pol.  638,  seems  not  to  have  been  followed  in  Douglass  v. 
Clark,  14  Johns.  177;  the  court  which  decided  this  case  con- 
struing  the  bond  sued  on  not  as  undertaking  to  pay  off  and 
diaeharge  the  bond  recited  in  it,  but  merely  as  a  bond  of  in- 
demnity to  save  the  plaintiff  harmless  from  all  damages  by 
reason  of  the  recited  bond.     The  decision  in  Douglass  v. 
tHark,  has  been  since  disapproved.     It  is  regarded  as  in  effect, 
though  silently,  overruled  by  the  case  of  Port  v.  Jackson,  17 
lohns.  239,  439 ;  and  the  cases  of  Holmes  v.  Rhodes  and 
Hodgson  Sfc.  v.  Bell,  7  T.  R.  93,  are  now  fully  approved  in 
Nev  York,  and  the  principle  which  they  assert  is  sanctioned 
by  the  highest  authority  in  the  sta(e.     It  is  now  considered 
tbit  an  undertaking  to  pay,  when  it  becomes  due,  a  sum  of 
iDODey  for  which  the  plaintiff  is  bound  to  a  third  person,  and 
to  save  the  plaintiff  harmless,  &c.,  is  more  than  a  bond  of  in- 
demnity.    Thomas  v.  Allen,  1  Hill  146 ;  Tyler  v.  Ives,  cited 
in  1  Comstock  664. 

These  cases  are  regarded  as  settling  that,  upon  such  an  ob- 
ligation, the  right  of  action  becomes  complete  on  the  defend- 
tnt's  fiulure  to  do  the  particular  thing  he  engaged  to  perform ; 
that  where  the  covenant  is  to  pay  a  specified  debt,  it  is  enough 
to  shew  that  it  was  not  paid  at  the  stipulated  time ;  that  the 
pUntiff  need  not  go  farther  and  shew  that  he  had  himself 
paid  the  demand  or  been  otherwise  damnified  by  the  defend- 
ttit's  neglect  to  perform  his  engagement.  Churchill  v.  Hunt^ 
3Denio324 

Althongh,  in  Thomas  v.  Allen,  the  debt  to  be  paid  had  not 
baeome  doe  when  the  bond  sued  on  was  made,  and  in  Church'^ 
iB  V.  Hunt,  the  note  to  be  paid  had  been  for  some  time  due 
^eo  the  defendant's  bond  was  executed,  the  court  considered 
this  difference  immaterial :  it  was  of  opinion  that  no  certain 
time  of  payment  being  specified  in  the  condition,  the  law  re- 
hired payment  to  be  made  immediately,  that  is  on  the  day 
vhen  the  bond  was  given ;  and  as  the  note  had  not  been  paid 
when  salt  was  commenced  against  the  defendant,  the  condi- 
tion of  bis  bond  was  broken  and  a  good  right  of  action  shewn 
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:u  recover  ihe  amouac  oc  the  nous  and  interest  tboBcm.^ 
uioiiica  nuchm;  had  beea  paid  oa  liie  note  by  the  p^^intifc 

i.    When   t:oiUr'jtct   i^   to   indtrmnify   a  person  agaamtt  km 
making  a  payment 

A  bond  conditioaed  to  iademaiiV  a  person  against  hisi 

a  payment  is  doc  broken  ciil  Lhe  payment  is  made  :  thei 

recoverable  on  such  bond  depends  upon  and  is  measani  Tf 
the  amount  ot  such  paymeac  aloue.  10  M.  &  W.  296:  C«^ 
iin^e  t.  Hayre^jed.  9  Adoi.  Jc  EI.  633 ;  36  Eug,  Go&  Lw 
Rep.  223:   1  Rob.  Pract.  497. 

3.    n^AcfJi  contract  w  fe  scxre  hamkless  from  damages :  A- 
^inchMj  arisinsr  from  the  terms  of  the  undertaking. 

With  respect  to  an  ordmary  bond  or  covenant  of  indemm^ 
to  save  harmless  from  damaz^s.  by  reason  of  a  bond  or  dom^ 
there  is  no  doubt  that  a  breach  thereof  is  only  shewn  by  lhe 
plaintiff's  shewing  that  he  has  sustained  damages.  Desf' 
lass  ▼.  Clark,  U  Johns.  177 ;  o  W.  ^  S.  443. 

Still  the  question  is,  whether  the  obligee  may  not  i 
damages  without  having  actually  paid  off  the  bond  or  i 
In  South  Carolina,  an  endorser  who  took  a  bond  of  indemiiity 
to  save  himself  harmless  from  and  against  all  the  conseqwsM 
and  damages,  Jcc.  which  might  arise  from  his  endorsementof 
a  note,  was  held  to  have  a  right  of  action  on  the  bond  whan 
the  note  was  protested  and  suit  brought  against  him  as  en- 
dorser.    Ramsay  ads.  GervaiSj  2  Bay  145. 

If  the  bond  be  to  indemnify  and  save  harmless  bail  agaioit 
all  money,  costs  and  ex))enses.  Jcc.  which  they  shall  pay  and 
incur  by  reason  of  becoming  bail,  the  bond  will  not  be  forfeited 
merely  by  an  action  being  brought  against  them ;  but  if  the 
bail  gave  notice  to  the  obligor  of  such  action,  and  he  doei 
not  immediately  take  upon  him  the  defence  thereof  and  beir 
the  expense  as  it  accrues,  but  leaves  them  to  pay  that  expeiue, 
he  does  not  suffer  them  to  be  damnified ;  and  such  damnifiei- 
tion  is  a  forfeiture  of  the  bond  sufficient  to  maintain  an  actioa 
on  it ;  for  in  such  case  the  bail  are  entitled  not  merely  to  be 
indemnified  from  expense  actually  incurred,  but  to  be  sand 
harmless  from  incurring  any  by  reason  of  their  engagement; 
they  are  not,  by  the  obligor's  refusal  to  bear  the  ezpenae  « 
it  accrues,  to  be  made  to  pay  the  difference  between  the  actual 
and  the  taxed  costs.     Sparkes  4*c.  v.  Martindale^  8  East  593. 
The  condition  of  the  bond  in  this  case  resembles  that  in  Heiy^ 
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»V  V.  Hansboraugh  6fe.  1  Freeman's  (Miss.)  Ch.  Rep, 
640 ;  but  does  not  appear  to  have  been  adverted  to  in  the  lat- 
ter case. 

In  Yij^inia,  when  a  bond  was  given  conditioned  to  indem- 
nify the  obligee  against  all  damages  which  might  be  awarded 
in  consequence  of  the  obligor's  delivering  to  him  a  negro 
slave,  a  judgment  obtained  by  a  third  person  against  the  obli- 
gor was  held  sufficient  to  sustain  an  action  on  the  bond  without 
proof  of  satisfaction  of  the  judgment.  Murrell  v.  Johnson^s 
mhn'r,  1  H.  &  M.  460. 

In  Pennsylvania,  when  a  principal  has  let  judgment  be  en- 
tered against  him  in  favour  of  a  surety,  to  secure  the  payment 
of  money  for  which  the  surety  was  bound,  and  to  indemnify 
him  against  its  payment,  execution,  on  it  before  actual  pay- 
ment by  the  surety,  is  neither  irregular  nor  fraudulent.  Mil- 
far  F.  Howry  Sfc  3  Penrose  &  Watts  374.  If  the  surety 
assign  the  judgment  to  the  creditor  as  a  collateral  security, 
neither  the  surety  nor  his  assignee  is  bound  to  defer  proceeding 
on  the  judgment  till  actual  payment.  Bank  v.  Douglass,  4 
Watts  96.  The  principle  of  these  decisions  has  been  applied 
to  a  case  in  which  there  was  a  request  to  defend  a  suit,  and 
the  action  was  on  a  promise  to  indemnify  the  plaintiff  from 
■11  costs,  and  liabilities,  and  damages,  and  injuries  of  every 
kind,  and  pay  all  which  the  plaintiff  might  incur.  The  plain- 
tiff having  defended  the  suit,  and  there  being  judgment  against 
him  therein,  an  action  was  brought  on  the  promise,  and  he 
lecovered  the  amount  of  the  judgment  though  he  had  not 
ptid  it :  the  promise  was  considered  to  be  broken  by  the  reco- 
very of  the  judgment.     Stroh  v.  Kimmel,  8  Watts  167. 

4  Decisions  in  New  York  when  the  contract  is  to  indemnify 
against  liability,  or  to  save  harmless  from  a  claim  or 
demand. 

In  a  case  in  New  York,  where  the  indemnity  was  not  only 
^punat  actual  damage  or  expense,  but  also  against  any  liabiU 
Uf  for  damages  or  expenses,  it  was  considered  the  party  need 
not  wait  antil  he  has  actudly  paid  such  damages,  but  has  a 
right  of  action  when  he  becomes  legally  liable  for  them. 
Chaee  r.  Hinman,  8  Wend.  466.  The  court  in  this  case 
wie  somewhat  influenced  by  the  decision  in  Rockfeller  v. 
DmmeUy,  8  Cow.  623 ;  which  it  has  been  since  observed  is, 
^  to  say  the  least  of  it,  a  very  questionable  case."  6  Hill  326. 
b  was  80  aaid  in  an  action  of  covenant  upon  an  agreement  to 
indemnify  and  save  harmless  the  plaintiff  from  any  claim  or 
^  that  one  F  might  have  against  the  plaintiff  by  reason 
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to  recover  the  amount  of  the  note  and  interest  thereon,  al- 
though nothing  had  been  paid  on  the  note  by  the  plaintifii. 
S.  C. 

2.  When  contract  is  to  indemnify  a  person  against  kii 

making  a  payment. 

A  bond  conditioned  to  indemnify  a  person  against  his  making 
SL  payment,  is  not  broken  till  the  payment  is  made  :  the  amount 
recoverable  on  such  bond  depends  upon  and  is  measured  by 
the  amount  of  such  payment  alone.  10  M.  &  W.  296 ;  Col- 
Unge  V.  Haywood,  9  Adol.  &  El.  633 ;  36  Eng.  Com.  Law 
Rep.  223;  1  Rob.  Pract.  497. 

3.  When  contract  is  to  save  harmless  from  damages ;  dio- 

tinctions  arising  from  the  terms  of  the  undertaking. 

With  respect  to  an  ordinary  bond  or  covenant  of  indemnitf 
to  save  harmless  from  damages,  by  reason  of  a  bond  or  note, 
there  is  no  doubt  that  a  breach  thereof  is  only  shewn  by  the 
plaintiff's  shewing  that  he  has  sustained  datnages.  Domg^ 
lass  V.  Clark,  14  Johns.  177 ;  6  W.  &  S.  443. 

Still  the  question  is,  whether  the  obligee  may  not  sustain 
damages  without  having  actually  paid  off  the  bond  or  nota 
In  South  Carolina,  an  endorser  who  took  a  bond  of  indemnity 
to  save  himself  harmless  from  and  against  all  the  consequemem 
and  damages,  &c.  which  might  arise  from  his  endorsement  oi 
a  note,  was  held  to  have  a  right  of  action  on  the  bond  when 
the  note  was  protested  and  suit  brought  against  him  as  en- 
dorser.    Ramsay  ads.  Gervais,  2  Bay  146. 

If  the  bond  be  to  indemnify  and  save  harmless  bail  againsi 
all  money,  costs  and  ex))ense8;  &c.  which  they  shall  pay  uid 
incur  by  reason  of  becoming  bail,  the  bond  will  not  be  forfeited 
merely  by  an  action  being  brought  against  them ;  but  if  the 
bail  gave  notice  to  the  obligor  of  such  action,  and  he  doei 
not  immediately  take  upon  him  the  defence  thereof  and  beei 
the  expense  as  it  accrues,  but  leaves  them  to  pay  that  expense, 
he  does  not  suffer  them  to  be  damnified ;  and  such  damnifies 
tion  is  a  forfeiture  of  the  bond  sufficient  to  maintain  an  actioQ 
on  it ;  for  in  such  case  the  bail  are  entitled  not  merely  to  bt 
indemnified  from  expense  actually  incurred,  but  to  be  saved 
harmless  from  incurring  any  by  reason  of  their  engagement; 
they  are  not,  by  the  obligor's  refusal  to  bear  the  expense  M 
it  accrues,  to  be  made  to  pay  the  difference  between  the  actari 
and  the  taxed  costs.  Sparkes  ^c.  v.  Martindale^  8  East  ff93. 
The  condition  of  the  bond  in  this  case  resembles  that  in  JETey, 
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odfiiV  V.  Hansboraugh  S^.  1  Freeman's  (Miss.)  Ch.  Rep. 
640 ;  but  does  not  appear  to  have  been  adverted  to  in  the  lat- 
ter case. 

In  Yirginia,  when  a  bond  was  given  conditioned  to  indem- 
nify the  obligee  against  all  damages  which  might  be  awarded 
in  consequence  of  the  obligor's  delivering  to  him  a  negro 
slave,  a  judgment  obtained  by  a  third  person  against  the  obli- 
gor was  held  sufficient  to  sustain  an  action  on  the  bond  without 
proof  of  satisfaction  of  the  judgment.  Murrell  v.  Johnson^s 
odm'r,  1  H.  &  M.  460. 

In  Pennsylvania,  when  a  principal  has  let  judgment  be  en- 
tered against  him  in  favour  of  a  surety,  to  secure  the  payment 
of  money  for  which  the  surety  was  bound,  and  to  indemnify 
him  against  its  payment,  execution,  on  it  before  actual  pay- 
ment by  the  surety,  is  neither  irregular  nor  fraudulent.     Mil- 
ler V,  Howry  Sfc  3  Penrose  &  Watts  374.     If  the  surety 
assign  the  judgment  to  the  creditor  as  a  collateral  security, 
neither  the  surety  nor  his  assignee  is  bound  to  defer  proceeding 
OD  the  judgment  till  actual  payment.     Bank  v.  Douglass^  4 
Watts  96.     The  principle  of  these  decisions  has  been  applied 
to  a  case  in  which  there  was  a  request  to  defend  a  suit,  and 
the  action  was  on  a  promise  to  indemnify  the  plaintiff  from 
all  costs,  and  liabilities,  and  damages,  and  injuries  of  every 
kind,  and  pay  all  which  the  plaintiff  might  incur.     The  plain- 
tiff having  defended  the  suit,  and  there  being  judgment  against 
him  therein,  an  action  was  brought  on  the  promise,  and  he 
ncovered  the  amount  of  the  judgment  though  he  had  not 
piid  it :  the  promise  was  considered  to  be  broken  by  the  reco- 
very of  the  judgment.     Stroh  v.  Kimmely  8  Watts  167. 

i  Decisions  in  New  York  when  the  contract  is  to  indemnify 
against  liability,  or  to  save  harmless  from  a  claim  or 
demand. 

lo  a  case  in  New  York,  where  the  indemnity  was  not  only 

gainst  actual  damage  or  expense,  but  also  against  any  liabiU 

itf  for  damages  or  expenses,  it  was  considered  the  party  need 

M  watt  until  he  has  actually  paid  such  damages,  but  has  a 

right  of  action  when  he  becomes  legally  liable  for  them. 

Ckaee  ▼.  Hinman,  8  Wend.  466.     The  court  in  this  case 

was  somewhat  influenced  by  the  decision  in  Rockfeller  v. 

Donnelly f  8  Cow.  623 ;  which  it  has  been  since  observed  is, 

"Co  say  the  least  of  it,  a  very  questionable  case."     6  Hill  326. 

It  was  80  said  in  an  action  of  covenant  upon  an  agreement  to 

indemnify  and  save  harmless  the  plaintiff  from  any  claim  or 

SsnuMnd  that  one  F  might  have  against  the  plaintiff  by  reason 
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of  his  having  executed  a  certain  stipulation.  The  court  heU 
that  the  mere  fact  that  the  demand  of  F  had  changed  its  foniii 
by  having  passed  into  judgment,  was  not  enough  ;  that  before 
the  plaintiff  can  recover  he  must  shew  that  he  has  been  dam- 
nified ;  and  this  was  not  shewn  when  he  had  paid  nothing  on 
the  judgment.  Aberdeen  v.  Blackmar,  6  Hill  324.  Notwith- 
standing what  is  said  in  Chace  v.  Hinman,  8  Wend.  452,  it 
has  been  since  laid  down  that  there  is  no  distinction  at  com- 
mon law  between  an  indemnity  against  damage  and  ona 
against  liability  which  warrants  a  recovery  on  the  latter  on 
simply  shewing  the  fact  of  liability.  In  both  it  is  declared 
there  must  be  evidence  of  actual  damage  by  the  payment  of 
money  or  otherwise.  Churchill  v.  Hunt,  3  Denio  326.  In 
this  case,  the  holders  of  the  note  having  recovered  judgaieDl 
on  it  against  the  plaintiffs,  they  claimed  also  the  costs  recovered 
against  them.  But  there  being  no  express  clause  in  the  con- 
dition of  the  bond  that  the  obligor  should  pay  such  costs,  it 
was  considered  that  they  were  recoverable  only  on  that  pitft 
of  the  condition  of  the  bond  which  bound  the  obligors  to  in- 
demnify the  plaintiffs  against  their  liability  as  makers  of  the 
note;  and  that  this  was  but  an  ordinary  covenant  of  indem- 
nity, of  which  there  was  no  breach  as  to  the  costs  until  it  wai 
shewn  these  costs  had  been  paid. 

5.  Rule  in  England  and  Pennsylvania  where  the  contraet  u 
to  save  harmless  from  a  particular  claim. 

When  the  covenant  is  to  save  harmless  from  actions,  suits, 
claims  and  demands  of  particular  persons,  the  first  thing  to  be 
done  is  to  ascertain  the  intent  and  meaning  of  that  covenant 
Fowle  V.  Welsh,  1  Barn.  &  Cress.  29;  8  Eng.  Com.  Law 
Rep.  16. 

In  England,  it  was  observed  by  Alderson,  B.  that  to  restore 
a  party  to  his  former  state,  after  suffering  him  to  receive  harm, 
is  not  to  save  him  harmless.  10  M.  &  W.  288.  A  truatec 
agreed  to  save  harmless  his  co-trustee  from  any  claim  whieb 
might  arise  from  the  latter  permitting  the  former  to  hold  and 
use  a  legacy  of  £  10,000,  instead  of  investing  it  in  a  particu- 
lar way,  as  they  were  directed  to  do  by  the  will  under  whieb 
they  became  trustees.  The  cestuis  que  trust  made  such  claim 
against  the  latter ;  and  he  was  ordered,  by  a  court  of  chancery, 
to  invest  £  10,000,  with  interest,  and  was  forced  to  ineni 
costs.  The  court  of  exchequer  considered  that,  to  save  him 
harmless  from  this  claim,  the  covenantor  ought  to  have  in* 
vested  £  10,000 ;  and  that,  not  having  done  so,  he  ought  to 
pay  to  the  covenantee  that  sum,  and  also  such  intereat  and 
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costs  as  the  latter  was  now  obliged  to  pay.  This  was  decided 
to  be  the  proper  amount  of  the  damages  to  which  the  cove- 
nantor is  liable  under  the  bond ;  notwithstanding  that  no  pay- 
ment had  been  made  out  of  his  estate  on  account  of  the 
£  10,000.      Warwick  v.  Richardson,  10  M.  &  W.  284. 

The  right  of  action  on  the  bond  or  covenant  of  indemnity 
is  not  prejudiced  by  the  circumstance  that  the  plaintiffs,  for 
the  purpose  of  saving  expense,  consented  to  a  decision  being 
Blade  in  an  intermediate  stage  of  the  chancery  cause  instead 
of  its  being  made  at  the  hearing,  when  it  does  not  appear  that 
the  decision  was  less  binding  on  the  plaintiffs  or  more  preju- 
dicial to  the  defendant  than  it  would  have  been  if  it  had  been 
made  at  the  hearing  of  the  cause,  according  to  the  ordinary 
coarse  of  equity  proceedings.  Newborough  v.  Schrocder,  7 
Han.  Gr.  So  Scott  398;  62  Eng.  Com.  Law  Rep.  398; 
Beard's  ex^or  v.  Basye,  7  B.  Monroe  160. 

In  Pennsylvania  it  has  been  decided,  in  an  action  on  a  bond 
gnren  a  vendee  of  land,  conditioned  to  keep  harmless  and  in- 
demnify him  from  all  claims  of  a  certain  person  or  any  other 
in  his  right,  that  the  condition  is  broken  whenever  such  claim 
is  brought  forward  and  the  obligee  is  threatened  with  a  suit  or 
sale  of  the  land,  and  is  under  the  necessity,  in  order  to  save 
UiQself,  to  come  forward  and  pay  it  off.  If  such  demand  ex- 
isted, was  valid  against  the  land  and  could  be  enforced  by  legal 
process,  and  a  suit  was  threatened,  to  wait  for  an  actual  suit 
^ould,  said  the  court,  only  lead  to  needless  expense  and  delay. 
ie6er  v.  Kauffelt,  6  W.  &  S.  440. 

^  Rule  in  Kentucky  when  the  contract  is  to  indemnify 
against  a  debt  or  duty  which  may  accrue  in  future.  Re- 
sult there  more  satisfactory  than  that  arrived  at  in  New 
York  in  actions  on  bonds  of  indemnity  given  to  a  sheriff 
hy  his  deputy. 

In  Kentucky,  though  a  covenant  or  condition  to  indemnify 
tpintt  a  debt  or  duty  already  incurred  is  not  broken  without 
SM/  brought  against  the  covenantee,  yet  when  the  covenant 
is  to  indemnify  against  a  debt  or  duty  which  may  accrue  in 
btare,  a  liability  to  suit  is  a  breach.  Lems  v.  Crockett,  3 
Bibb  197.  And  it  is  considered  that,  in  such  case,  the  jury 
ouiy  assess  damages  not  merely  nominal  but  equal  to  the 
^OQQt  which  the  debtor  has  failed  to  pay  to  the  creditor.  3 
Bi  Monroe  310. 

When  an  action  is  brought  on  a  bond  of  indemnity,  given 
^  t  fheritt  by  his  deputy,  conditioned  to  perform  all  the  du- 
^  of  deputy  and  save  the  sheriff  harmless,  this  condition  is 
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broken  by  the  deputy's  failing  to  pay  over  to  a  creditor 
money  collected  upon  execution,  and  for  such  breach  the  she- 
riff may  forthwith  maintain  an  action  on  the  bond ;  and  in 
such  action  he  may  recover  damages  not  merely  nominal  but 
equal  to  the  amount  of  the  deputy's  defalcation.  And  if  the 
sheriff  or  his  sureties  shall  be  subjected  to  costs  and  damages 
by  suit,  the  whole  amount  which  he  or  they  may  be  made  to 
pay  may  be  recovered  by  him  from  his  deputy  and  his  sure- 
ties as  incidental  to  and  produced  by  the  default  of  the  deputy, 
and  that,  too,  whether  the  same  is  paid  by  the  principal  or  his 
sureties.  Robertson  Sfc  v.  MorgarCs  adraWs^  3  B.  Monroe 
307. 

In  this  case  the  sheriff  had  not  only  been  made  liable  to 
suit  by  the  default  of  his  deputy  but  had  been  sued,  and  the 
whole  amount  of  his  defalcation  coerced  from  his  sureties; 
and  because  they  paid  it,  and  he  could  not,  being  unable  lo 
do  so,  it  was  objected  he  could  not  recover  more  than  nominal 
damages ;  but  this  objection  was  overruled :  the  sheriff,  said 
the  court,  <'  is  rendered  liable  to  his  sureties  for  the  amount 
they  have  paid  for  him,  and  that  liability  has  been  produced 
by  the  deputy's  direct  violation  of  his  covenant,  and  as  the 
means  to  indemnify  them,  the  principal  or  his  administrator 
has  a  right  to  recover  the  whole  amount  from  the  deputy." 
3  B.  Monroe  310. 

This  result  is  more  satisfactory  than  that  lately  arrived  at 
in  New  York.  There  bond  had  been  given  to  a  sheriff  by 
his  deputy,  with  condition  to  be  void  if  the  deputy  should  so 
demean  himself,  in  all  matters  touching  his  duty  as  deputy, 
that  the  sheriff  should  not  sustain  any  damage  or  molestation 
whatsoever  by  reason  of  any  act  done  or  any  liability  incurred 
by  and  through  the  deputy ;  the  deputy  neglected  to  return 
executions  placed  in  his  hands  for  collection,  and  on  account 
of  such  neglect  the  execution  creditors  recovered  judgments 
against  the  sheriff;  in  one  case  on  account  of  the  deputy's 
neglect  the  sheriff  was  attached  as  for  a  contempt  of  court,  at 
the  instance  of  the  execution  creditors,  and  held  in  custody 
until  he  gave  bail,  and  failing  to  appear  the  bail  bond  was  for- 
feited and  there  was  judgment  on  it  against  the  sheriff  and 
his  sureties.  The  circuit  judge  decided  that,  without  proof 
of  the  payment  of  the  judgments,  the  sheriff  could  recover  on 
the  deputy's  bond  only  nominal  damages ;  and  the  court  of 
appeals  denied  a  new  trial,  saying,  '<  the  plaintiff  having 
failed  to  establish  a  breach  of  the  condition  of  the  bond,  was 
not  in  strictness  entitled  to  nominal  damage."  Crilberi  v. 
Wiman  Sfc.  1  Comstock  650.  This  case,  it  may  be  supposed, 
will  scarcely  be  regarded  as  authority  beyond  the  limits  of 
New  York. 
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CHAPTER  XL 

OF   THE    ACTION   ON   A  JUDGMENT    OR  DECREE. 

1.  Action  lies  an  a  judgment. 

Where  a  court  of  competent  jurisdiction  has  adjudicated  a 
certain  sum  to  be  due  from  one  person  to  another,  a  legal  ob- 
ligation arises  to  pay  that  sum,  on  which  an  action  of  debt  to 
enforce  the  judgment  may  be  maintained.     It  is  in  this  way 
that,  in  England,  the  judgments  of  foreign  and  colonial  courts 
are  supported  and  enforced ;  and  the  same  rule  applies  to  infe- 
rior courts  in  that  country,  and  applies  equally  whether  they 
be  courts  of  record  or  not.     Williams  v.  Jones,  13  M.  &  W. 
633.     If  a  different  principle  has  been  applied  to  the  judg- 
Bient  of  a  county  court,  constituted  under  the  stat.  9  &  10 
Tict.  c.  95,  it  is  because  of  the  intention  of  the  legislature  to 
eonfine  the  remedies  on  such  judgment  to  what  the  statute 
ipecifically  provides.     Berkeley  v.  Elderkin,  1  El.  &  Black. 
805;  72  Eng.  Com.  Law  Rep.  806;  18  Eng.  Law  &  Eq. 
377.    In  the  United  States,  an  action  of  debt  has  been  sus- 
tained on  the  judgment  of  a  justice  of  the  peace.     Todd  v. 
VilUamson  ^.  1  McCord  148 ;  1  Bailey  460.     Such  action 
btt  been  sustained  in  one  state  on  a  judgment  rendered  by  a 
JQitice  in  another.     Cole  v.  Dreshell,  1  Blackford  16.     See 
cHOtf,  1  Rob.  Pract.  218,  19. 

In  Yirginia,  debt  was  maintained  on  a  judgment  obtained 
io  a  court,  the  office  of  which  bad  been  consumed  by  fire,  and 
the  record  of  this  judgment,  among  other  papers,  wholly  de- 
stroyed. The  action  was  maintained,  though  an  appeal  had 
been  taken  from  the  judgment  and  an  appeal  bond  executed  ; 
the  appeal  not  having  been  prosecuted  because  of  the  fire, 
vhich  occurred  soon  afterwards.  Newcomb  v.  Drummond, 
4  Leigh  67. 

2.  Whether  action  lies  on  a  judgment  within  a  year  after  its 

date. 

Mr.  Selwyn  states  that  <<  debt  lies  upon  a  judgment  within 
Rafter  the  year  after  the  recovery."  Selw.  N.  P.  601.  The 
ttme  doctrine  is  found  in  Com.  Dig.  (A  2). 

The  authority  referred  to  in  Selwyn  and  Comyn  is  the  origi- 
>^  case  in  the  year  book,  43  Edw.  3,  26,  which  is  also  referred 


124  ACTION    ON    A   DECREE.  [tIT.  1, 

to  in  2  D'Anv.  Abr.  600,  Debt  (O),  and  7  Vin.  Abr.  352,  Debt 
(O).  Colcockj  J.  regards  it  as  determining  only  that  the  ac- 
tion may  be  brought  after  the  year  and  the  day.  Lee  v.  GileSy 
1  Bailey  451.  In  this  case,  an  action  brought  within  the 
year  was  held  to  be  improper ;  and  the  plaintiff  was  nonsuited. 
But  the  case  is  different  when  the  object  of  the  action  is  to 
make  another  party  liable ;  as  where  the  defendant  dies,  al- 
though it  be  within  the  year,  action  may  be  brought  against 
his  personal  representative.  Pamell  v.  James,  6  Richwlson 
372 ;  or  where,  on  a  judgment  against  such  representative, 
there  being  a  return  of  nulla  bona,  action  is  brought  alleging 
a  devastavit  and  claiming  to  charge  him  personally.     S.  C. 

3.  Action  lies  on  a  decree. 

In  an  action  upon  a  decree  of  a  court  of  equity,  for  the 
payment  of  money,  it  was  formerly  regarded  as  an  objection 
that  the  decree  is  a  declaration,  not  that  the  plaintiff  has  any 
legal  right  to  the  money  but  only  that  upon  certain  views 
peculiar  to  that  court  the  payment  ought  to  be  made.  This 
objection  was  strongly  felt  by  some  of  England's  most  expe- 
rienced lawyers ;  they  thought,  also,  that  no  promise  to  pay 
could  be  implied  from  a  decree  in  invitum.  Carpenter  v. 
Thornton,  2  Barn.  &  Aid.  62 ;  5  Eng.  Com.  Law  Rep.  225. 

Such  an  objection  is  felt  no  longer.  It  is  now  established, 
that  where  a  chancery  suit  terminates  in  the  simple  result  of 
ascertaining  a  clear  balance  and  an  unconditional  decree  that 
an  individual  must  pay  it,  an  action  will  lie  on  such  decree. 
See  ante,  1  Rob.  Pract.  204.  This  is  well  established  in 
England,  Henderson  v.  Henderson,  6  Adol.  &  El.  N.  S.  288; 
61  Eng.  Com.  Law  Rep.  288;  and  the  United  States,  Penr 
nington  v.  Gibson,  16  How.  76,  7. 
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CHAPTER  XII. 

or  THE   ACTION    AGAINST    AN   EXECUTOR    OR   ADMINISTRATOR    OR 
HIS  REPRESENTATIVES    OR    SURETIES    FOR   A   DEVASTAVIT. 

1.  Against  a  personal  representative  of  a  personal  represenr 
iative  ;  whether  it  is  indispensable  there  should  be  judgment 
againai  first  executor  or  administrator. 

At  common  law  an  executrix  de  son  tort  of  a  rightful  execu- 
tor can  be  sued  for  the  debt  of  the  original  testator.     Having 
ehosen  to  take  upon  herself  the  office  of  executrix,  she  incurs 
thereb7  all  the  liabilities  to  which  she  would  be  subject  if  she 
were  rightful  executrix.     She  is  taken  to  have  had  those  as- 
lets  of  the  first  decedent,  if  any,  which  the  rightful  executor 
left  unadministered,  transmitted  to  her ;  if  there  be  none  such 
Inosmitted,  and  the  rightful  executor  committed  no  devastavit, 
this  can  be  relied  on  in  answer  to  the  action.     Meyrick  6^c, 
r.  Anderson,  11  Adol.  &  El.  N.  S.  725;  68  Eng.  Com.  Law 
Hep.  726. 

The  sUtutes  of  30  Car.  2,  c.  7,  and  4  4-  5  TF.  4*  M.  ch. 
24,  ^  12,  were  for  a  different  object.  They  were  passed  in 
Inspect  of  a  devastavit  committed  by  an  executor  de  son  tortj 
ot  by  a  rightful  executor  or  administrator,  which,  being  a  tort, 
it  was  thought,  on  the  principle  actio  personalis  moriiur  cum 
permma,  that  the  representative  of  such  executor  or  adminis- 
Icmtor  could  not  be  made  liable.  From  those  statutes  was 
taken  the  Virginia  act  in  1  R.  C.  1819,  p.  390,  ^  66,  which 
in  the  Cknle,  p.  544,  ch.  130,  ^21,  is  substantially  preserved 
as  follows : 

A  suit  may  be  maintained  against  the  personal  representative  of  an 
executor  in  his  own  wrong,  or  Sie  personid  representative  of  a  rightfnl 
executor  or  administrator^  by  whom  any  waste  may  have  been  com- 
mitted. 


Under  the  statute,  if  a  judgment  be  had  against  an  execu- 
tor or  administrator,  who  afterwards  dies,  an  action  may  be 
brought  against  his  executor  or  administrator  upon  the  judg- 
ment, suggesting  a  devastavit  by  the  first  executor  or  admin- 
istrator ;  and  whatever  act  of  the  first  executor  or  administrator 
would  have  made  him  personally  liable  and  chargeable  with 
the  payment  of  the  demand  de  bonis  propriis,  will  now,  by 
▼irtue  of  the  statute,  make  his  personal  estate  liable  in  the 
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hands  of  his  executor  or  administrator.  1  Wms.  Saund. 
219,  4. 

Serjeant  Williams  says,  there  are  these  distinctions  between 
an  action  against  the  executor  himself,  upon  a  judgment  sug- 
gesting a  devastavit  by  him,  and  one  against  the  executor  tA 
such  executor,  suggesting  a  devastavit  by  the  first  executor. 
1.  In  the  former  case,  the  action  is  in  the  debet  and  detinet^ 
and  the  judgment  is  de  bonis  prapriis;  but  in  the  other  the 
action  is  in  the  detinet  only,  and  the  judgment  is  de  bonis  ie^ 
tatoris.  2.  The  former  action  can  only  be  brought  upon  a 
judgment  previously  obtained  against  the  executor  de  boms 
testatoris,  or  where  he  is  made  a  party  to  a  judgment  against  a 
testator,  by  scire  facias  ;  but  in  the  other  an  action  may  be 
brought  in  every  case  where  the  executor,  in  his  lifetime,  was 
in  any  way  guilty  of  any  act  which  amounts  in  law  to  a  cbi 
vastavit,  such  as  exhausting  the  assets  by  payment  of  debCl 
of  an  inferior  degree  before  those  of  a  superior,  and  the  lilsti 
1  Wms.  Saund.  219,  e. 

Whether  a  judgment  against  the  first  executor  or  admini^ 
trator,  in  his  lifetime,  is  indispensable  to  maintain  an  actioD 
for  a  devastavit  committed  by  him,  when  the  action  is  brought 
against  his  executor  or  administrator,  was  a  subject  much  dis- 
cussed in  Virginia,  in  Wemick  v.  M^Murch,  6  Rand.  61. 
In  an  original  suit  against  an  executor  or  administrator,  it  k 
clear  that  a  devastavit  cannot  be  put  in  issue,  nor  anythiQgi 
but  whether  the  debt  be  due,  and  whether  assets  sufficient 
to  satisfy  it,  in  a  due  course  of  administration,  have  coma  ts 
the  hands  of  the  executor  or  administrator.  In  a  suit  againsi 
the  executor  or  administrator  of  the  first  executor  or  admi- 
nistrator, the  gist  of  the  action  has  been  supposed  to  be  diA^ 
rent.  The  action,  it  is  said,  is  not  for  the  recovery  of  tbi 
debt  eo  nomine^  as  the  debt  of  the  testator,  but  to  obtain  com- 
pensation for  the  injury  done  by  the  executor ;  and  the  debl 
is  matter  of  inducement,  and  the  measure  of  the  recovery, 
provided  the  devastavit  be  equal  to  the  amount  of  the  delM; 
This  difference  between  the  two  cases  was  stated  by  Judgl 
Green  in  Wemick  v.  M^Murdo,  pages  80,81.  His  opinioD 
is,  that  the  statute  gives  a  right  to  every  creditor  of  the  first 
testator  or  intestate,  whether  he  had  obtained  a  judgment 
against  the  first  executor  or  administrator,  in  his  lifetime  or 
not,  to  sue  the  representative  of  such  executor  or  administfa* 
tor,  and  to  allege  in  his  declaration,  the  existence  of  the  debC| 
that  assets  sufficient  to  pay  it  had  come  to  the  hands  of  such 
executor  or  administrator,  and  that  he  had  wasted  or  converted 
them ;  and  in  support  of  this  opinion  he  relies  on  that  of  8e^ 
jeant  Williams  above  quoted.    Judge  Coalter  was  of  opinion, 
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that  the  statute  was  never  designed  to  alter  the  common  law 
rule  which  required,  that  whenever  a  suit  was  brought  to  es* 
tablish  a  debt  against  a  testator  or  intestate,  it  should  be  against 
him  who  was  privy  to  and  represented  as  well  the  person  as 
the  estate  of  such  testator  or  intestate ;  and  he  expressed  him- 
self in  favour  of  restraining  the  operation  of  the  statute  to 
those  cases  in  which  a  debt  had  been  established  to  be  due 
from  a  testator  or  intestate  in  a  suit  against  his  executor  or  ad- 
ministrator. S.  C.  p.  104  to  108.  The  other  judges  gave  no 
opinioa  upon  this  question,  as  a  decision  of  it  was  not  called 
for  in  the  case  before  them. 

i.  Against  executer  er  administrator  himself  for  a  devastavit; 
or  against  the  sureties  in  his  official  bond. 

When  a  person,  who  claims  to  be  a  creditor  of  a  decedent, 
seeks  in  an  action  at  law  against  his  personal  representative  to 
charge  him  personally  with  the  debt,  it  is  not  enough  for  him 
to  produce  a  bond,  note  or  other  document  executed  by  the 
de^dent ;  but  he  must  shew  that  he  has  instituted  a  suit 
igaiost  such  representative,  and  in  that  suit  establish  the  debt 
to  be  due  from  the  decedent.  Braxton  v.  Winslow  Sfc.  1 
Wash.  31 ;  4  Call  308;  II  How.  162. 

When  it  is  contemplated  to  bring  such  action  to  charge  the 
lepresentative  personally,  whether  it  be  an  action  of  debt  sug- 
g^iDg  a  devastavit  or  an  action  on  his  bond,  the  usual  course 
is  first  to  sue  out  a  fieri  facias  upon  the  judgment  obtained  in 
the  previous  suit  against  such  representative  and  have  a  return 
bf  the  sheriff  of  nulla  bona.  Then,  in  the  action,  the  judg- 
Qenti  execution  and  return  are  stated  in  the  declaration  and 
given  in  evidence  at  the  trial.  Tucker^  J.  in  Gordon^ s  admWs 
Y.  Justices  of  Frederick^  1  Munf.  13 ;  Mead  6fc.  v.  Brooking^ 
SHanf.  648. 

In  Tirginia,  formerly,  no  action  could  be  maintained  against 
the  sureties  in  the  bond  of  an  executor  or  administrator  until 
there  had  been  first  a  suit  against  the  executor  or  administra* 
tor  as  such  to  establish  the  amount  of  the  debt  due  from  the 
decedent ;  and  secondly,  an  action  against  the  executor  or  ad- 
ministrator personally,  suggesting  a  devastavit,  and  a  verdict 
sod  judgment  therein  for  the  plaintiff.  Taylor  S^c  v.  Stew^ 
arfs  ex*ors^  6  Call  520 ;  Turner  Sfc.  v.  Chinn's  ex'ors  tfc.  1 
H.  d&  IL  53 ;  Gordon's  adm^rs  v.  Justices  of  Frederick,  1 
Monf.  1 ;  Catlett  v.  Carter's  colors,  2  Munf.  24 ;  Hairston 
▼.  Hughes  Sfc.  3  Munf.  568. 

On  the  7th  of  February  1814,  there  was  passed  the  act  in 
1 R.  G.  1819|  p.  390,  ^  63,  the  effect  of  which  was  to  enable 
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a  creditor  to  maintain  an  action  on  the  bond  of  the  executoi 
or  administrator  against  his  sureties  upon  a  state  of  fact! 
which,  before  the  statute,  would  only  have  supported  an  ac- 
tion against  him.  Before  this  statute,  as  Judge  Stanard  re- 
marked in  Btish  V.  Beale^  1  Grat.  232,  the  judgment,  execu- 
tion and  return  set  forth  in  the  action  suggesting  a  devastavU 
were  prima  facie  evidence  of  assets  and  the  waste  of  them ; 
and  sufficed,  unless  invalidated  by  the  defendant's  plea  and 
proofs,  to  warrant  a  verdict  and  judgment  for  the  plaintiff  io 
such  action.  The  object  of  the  statute  was  to  dispense  witb 
this  intermediate  suit ;  and  it  dispenses  with  it  by  giving  tb6 
action  on  the  bond,  when  the  plaintiff  is  in  the  predicament, 
according  to  the  pre-existing  law,  to  maintain  an  action  sug- 
gesting a  devastavit f  that  is  when  he  has  judgment,  and  on  thfl 
execution  issued  on  that  judgment  there  has  been  a  return  oi 
nulla  bona. 

Notwithstanding  the  act  of  1814,  in  respect  to  judgmemU 
against  executors  in  their  representative  character,  there  might 
have  been  some  question  as  to  the  effect  of  a  decree  against  a 
personal  representative.  Hairston  v.  Hughes  ^*c.  3  Mont 
568.  The  existing  provisions  in  the  Code  of  1849,  p.  644| 
ch.  130,  ^  23,  24,  are  adapted  to  a  decree  as  well  as  a  judg- 
ment, and  are  also  adapted  to  a  case,  like  Turner  Sf^  v. 
Chinn^s  ex^ors^  1  H.  &  M.  82,  in  which  the  return  on  the  ex- 
ecution is  not  exactly  such  as  was  contemplated  by  the  act  oS 
1814.     Those  provisions  are  as  follows : 

§  23.  Where  an  execution  on  a  jud^ent  or  decree  against  a  peraona 
representative  is  returned  without  being  satisfied,  there  may  be  fintft 
with  brought  and  prosecuted  an  action  against  the  obligors  in  any  boiK 
given  by  such  personal  representative  for  the  faithful  discharge  of  kJ 
duties. 

§  24.  No  personal  representative,  or  any  surety  of  his,  shall  *b 
chargeable  beyond  the  assets  of  the  decedent,  by  reason  of  any  ohJa 
sion  or  mistake  in  pleading,  or  false  pleading  of  such  representative. 
And  in  the  action  allowed  by  the  preceding  section  the  defendants  may 
plead  any  pleas,  and  offer  any  evidence,  which  would  be  admissible  in 
an  action  against  a  personal  representative  suggesting  a  depcutaviL 

3.   Whether  a  legatee  can  maintain  an  action  on  the  executai^i 

bond. 

An  executor  giving  bond  for  the  faithful  discharge  of  ths 
duties  of  his  trust,  and  one  of  those  duties  being  to  pay  and 
deliver  legacies  as  far  as  the  personal  estate  will  extend,  it  ii 
adjudged  in  Kentucky  that  an  executor  who  unreasonably 
withholds  from  a  legatee  a  specific  legacy  is  liable  to  an  action 
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of  covenant  on  his  bond  for  a  breach  of  its  condition.  Com. 
V.  Heaveren  4*c.  2  B.  Monroe  126. 

The  courts  of  Virginia  have  not  yet  gone  so  far,  even  with 
the  aid  of  the  statute  of  1814  or  the  amendment  thereof  in 
1849.  In  the  cases  that  have  arisen  in  this  state — which  have 
been  founded  on  a  claim  not  to  a  specific  legacy  biU  to  money 
— ^it  has  been  thought  that  an  action  on  the  bond  of  a  persond 
representative  can  be  maintained  onlj/  by  one  entitled  to  bring 
debt  for  a  devastavit ;  and  that  a  legatee  cannot  bring  such 
action  until  he  has  first  established  his  claim  by  the  decree  of 
I  court  of  equity.  Tucker ^  P.  in  Burnett  Sf*c.  v.  Harwell  &*c. 
3  Leigh  94. 

The  statute  substitutes,  as  the  pre-requisite  of  the  suit  on 
the  bond,  the  existence  of  the  facts  necessary  to  maintain  an 
action  suggesting  the  devastavit,  in  place  of  such  action  and 
jodgment  therein  for  the  relator.  Stanard,  J.  in  Bush  v. 
Beak,  1  Grat.  233. 

In  this  case,  the  declaration  in  substance  set  out  a  decree  in 
iiTour  of  the  relator  against  the  executor,  the  judicial  ascer- 
tainment of  assets  in  his  hands  sufficient  to  satisfy  the  decree, 
the  emanation  of  a  Ji.  fa.  thereon,  and  the  return  thereof 
avfltK  6oiMk  It  having  set  out  the  matters,  the  existence  of 
^hich  the  statute  declares,  shall  entitle  the  relator  to  the  ac« 
tioD,  a  demurrer  to  the  declaration  was  overruled.  Afterwards, 
<t  the  trial,  there  was  a  verdict  and  judgment  for  the  plaintiff 
notwithstanding  an  irregularity  in  the  form  of  the  execution, 
and  notwithstanding  a  plea  that  the  execution  issued  irregu- 
lirly  after  a  year  and  a  day  from  the  date  of  the  decree ;  the 
inue  on  the  plea  being  deemed  immaterial.  Beale^s  adm^r 
r.  BoiOourt  Justices  Sfc.  10  Grat.  278. 

4.  Axiion  en  the  bond  of  an  executor  or  administrator  lies  for 
the  party  who  obtained  the  judgment  or  decree  or  for  the 
personal  representative  of  that  party,  or  {if  he  was  a  repre- 
sentative) of  his  decedent. 

When  the  creditor  has  obtained  a  judgment,  or  the  legatee 
obtained  the  decree,  if  there  be  an  assignment  of  the  judg- 
ment or  decree,  no  action  can  be  maintained  on  the  bond  at 
the  relation  of  such  assignee  ;  for  the  previous  judgment  or 
decree  does  not  ascertain  that  he  is  a  party  injured.     The  ac- 
tion must  be  at  the  relation  of  that  creditor  or  that  legatee 
who  has  obtained  the  judgment  or  decree.     And  an  endorse- 
ment may  be  made  upon  the  writ  or  declaration  shewing  that 
it  is  for  the  benefit  of  that  person  who  has  the  assignment. 
Vol.  il— 9 
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Burnett  tfc.  ▼.  Harwell  tfc.  3  Leigh  89.  Bat  it  is  no  vali 
objection  to  the  relator  that  he  was  in  the  first  instance  onl 
an  equitable  assignee,  if  as  such  assignee  he  has  in  his  oiv 
name  brought  suit  and  obtained  a  decree  for  the  debt.  Cmi 
V.  Barsiow  ^c.  3  B.  Monroe  293. 

The  rule  is,  that  so  soon  as  execution  on  the  judgment  < 
decree  against  the  personal  representative  is  duly  returned,  a 
action  against  the  obligors  in  his  bond  may  be  brought  by  ti 
person  entitled  to  the  action  of  devastavit ;  and  the  assigns 
last  mentioned  is  that  person. 

In  Dykes  tf  Co.  v.  Woodhouse^s  adnCr^  3  Rand.  287,  tl 
court  of  appefds  held  that  a  judgment  obtained  by  an  execat< 
or  administrator,  was  not,  of  itself,  an  administration ;  tb 
the  commission  of  the  unadministered  estate  of  the  first  dee 
dent,  entitled  the  administrator  de  bonis  non  to  receive  li 
money  for  which  the  judgment  was  rendered ;  and  to  obta 
the  money,  he  might,  in  his  own  name,  either  sue  a  scire  faeit 
on  the  judgment,  or  bring  an  action  of  debt  thereon.  Th 
decision  governed  the  case  of  Allen  4*  others  v.  Cunningha 
4*c.  3  Leigh  395.  In  that  case,  it  appeared  by  the  declaratioi 
that  judgment  was  obtained  by  an  administrator  in  his  repr 
sentative  character,  against  an  administratrix  in  her  represei 
tative  character ;  and  the  action  was  at  the  relation  of  tt 
administrator  de  bonis  non  of  the  first  intestate,  upon  tl 
bond  given  by  the  administratrix  for  the  performance  of  h 
duties.  The  defendants  demurred  to  the  declaration,  insistin 
that  the  statute  gave  the  action  to  the  executor  or  administn 
tor  of  the  person  recovering  the  judgment,  that  is  to  say,  t 
the  representative  of  the  first  administrator,  and  not  to  tt 
administrator  de  bonis  non  of  the  first  intestate.  But  tt 
court  of  appeals  overruled  the  demurrer;  being  of  opinic 
that  the  action  was  properly  brought  at  the  relation  of  tl 
administrator  de  bonis  non.  Accord.  Turnbull  ex*or  v.  Ckk 
borne,  3  Leigh  392. 
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TITLE  n. 

BIGHT  OP  ACTION  ON  BILLS  OF  EXCHANGE,  PROMIS- 
SORY NOTES  AND  OTHER  UNSEALED  INSTRUMENTS. 


Oha?.  13.  How  far  a  party  may  be  bound  by  writing  his  name  on  a 
blank  paper. 

14.  How  the  yalidity  of  an  unsealed  instrument  is  affected  by 

a  material  alteration. 

15.  Whether  a  consideration  is  required  to  support  a  written 

contract  when  not  under  seal. 

16.  What  is  a  bill  of  exchange ;  nature  of  the  drawer's  con* 

tract 

17.  By  whom,  to  whom  and  when  bill  should  be  presented  for 

acceptance ;  if  acceptance  be  refused,  what  are  the  du- 
ties, rights  and  liabilities  of  the  parties. 

18.  Who  may  be  liable  as  acceptor  of  a  bill ;  and  how  the  ac- 

ceptance may  be  made. 

19.  Acceptance  admits  hand-writing  of  drawer  and  right  of 

payee  to  endorse.     Under  what  circumstances  acceptor 
18  precluded  from  denying  payee's  endorsement. 

20.  Effect  of  the  statute  of  Ann  on  a  promissory  note.    What 

is  a  negotiable  instrument  on  which  an  action  may  be 
brought  under  that,  or  the  Virginian,  statute. 

21.  Where  and  when  a  bill  or  note  must  be  presented  for  pay- 

ment; when  there  must  be  a  protest 

22.  Of  notice  of  dishonour ;  how  given  and  proved ;  how  proof 

of  notice  dispensed  with  on  proof  of  promise  to  pay. 

23.  What  damages  are  to  be  paid  when  bill  is  protested. 

24.  Whether  loss  of  a  bill  or  note  will   defeat  an  action 

on  it. 

25.  Rights  of  the  holder  of  a  bill  or  negotiable  note;  and  lia- 

bilities of  the  prior  parties. 

26.  Of  instruments  not  negotiable ;  statutes  of  Virginia  and 

other  states  ^ve  action  thereon  in  name  of  obligee  or 
payee  or  of  his  assignee. 

27.  Li  Virginia  and  other  states,  right  of  action  of  assignee 

against  assignor  of  an  instrument  not  negotiable. 

28.  Action  on  a  promise  to  guaranty. 

29.  Action  on  a  promise  to  indemnify. 
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CHAPTER  XIII. 

HOW  FAR  A  PARTY  MAT  BE  BOUND  BT  WRITING  HIS  NAME  ON  i 
BLANK  PAPER. 

1.  Rule  of  Russell  v.  Langstaffe. 

Though  an  instrument  made  in  the  form  of  a  promissorj 
note,  be,  at  the  time  a  man  endorses  it,  blank  as  to  the  sum 
date  and  time  of  payment,  the  blanks  may  afterwards  be  filled 
up,  and  the  endorser  charged  according  to  the  tenour  of  the 
instrument  as  so  filled  up.  Russell  v.  Langstaffe^  2  Dongl 
514  There  is  a  like  rule  as  to  a  bill  of  exchange.  It  may 
be  proved  that  the  acceptance  was  written  before  the  bill  wai 
drawn,  yet  the  holder  may  proceed  as  if  the  bill  had  been 
drawn  and  then  accepted.  Molloy  v.  Delves^  7  Bingh.  428, 
20  Eng.  Com.  Law  Rep.  190. 

These  rules  have  been  often  acted  on  in  the  United  States. 
Putnam  ^e.  v.  Sullivan  tfc,  4  Mass.  45 ;  Robertson  ^e.  v, 
Williams  6fc.  5  Munf.  381 ;  Douglass  v.  Scott  ^c  8  Leigb 
43  ;  Orrick  v.  Colston^  7  Grat.  194.  If  a  man  endorse  a  papei 
with  intent  that  a  promissory  note  should  be  written  on  thf 
other  side,  and  that  he  should  be  considered  as  the  endonni 
of  that  note — that  being  the  shape  be  intended  to  give  the 
transaction — he  will  be  concluded  from  objecting  that  il 
was  not  filled  up  when  he  endorsed  it.  Violett  ▼.  Paiiam 
6  Cranch  151.  It  is  immaterial  that  the  person  taking  the  in* 
strument  on  the  credit  of  a  particular  signature  knew  that  du 
signature  was  obtained  first  and  the  instrument  aflterwardi 
written.  Coalter,  J.  in  Bennett  v.  Maulers  adm?x^  Gilm 
313 ,'  Brooke^  J.  in  Taylor  admW  of  Holloway  v.  Bruce 
Gilm.  81. 

There  is  no  distinction  in  principle,  when  the  bill  has  pas- 
sed into  the  hands  of  third  persons,  between  holding  the  ac- 
ceptor liable  to  a  given  amount,  when  the  bill  is  afterwardi 
drawn  in  the  name  of  the  party  who  has  obtained  the  accep- 
tance,  and  when  it  is  drawn  by  a  stranger  who  becomes  tlie 
drawer  at  the  instance  of  the  party  to  whom  the  acceptance 
is  given.  It  does  not,  in  such  case,  lie  in  the  mouth  of  the 
acceptor  to  say  that  the  drawing  or  endorsing  the  bill  is  irreg- 
ular. Shultz  V.  Astleffj  2  Bingh.  N.  C.  544 ;  29  Eng.  Com. 
Law  Rep.  418. 
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2.  Instrument  not  to  be  drawn  or  delivered  contrary  to  direo 

tions  of  party  who  puts  his  name  to  it. 

In  the  case  of  a  blank  paper  signed  and  delivered  and  an 
implied  authority  thereby  given  to  fill  it  up,  the  insertion  of 
another  co-promisor  may  not  be  inconsistent  with  such  au- 
thority. Yet  when  the  authority  is  to  draw  an  instrument  iu 
a  particular  way,  it  should  not  be  drawn  in  a  different  way. 
Crotty  V.  Hodges^  4  Man.  &  Gr.  661 ;  43  Eng.  Com.  Law 
Rep.  292. 

The  instrament  is  not  to  be  made  complete  contrary  to  the 
directions  of  the  person  who  puts  his  name  to  it.     A  paper  to 
which  the  defendant's  name  was  attached,  was  delivered  to 
his  brother,  with  power  to  make  it  a  complete  instrument  on 
one  condition  only — that  one  R.  would  be  a  joint  surety  with 
him.     ''  This,"  said  Parke,  B.,  ''  is  an  instance  of  a  limited 
aothority,  where  in  case  of  a  refusal  by  R.  to  join,  there  is  a 
eoantermand.     R.  refused  to  join,  and  consequently  the  defen- 
dant's brother  had  no  authority  to  make  use  of  the  instrument. 
A  party  who  takes  such  an  incomplete  instrument  cannot  re- 
cover npon  it  unless  the  person  from  whom  he  receives  it  had 
t  rsal  authority  to  deal  with  it."  Awde  v.  Dixon,  6  W.  H.  d& 
G.  869.  Here  the  note  had  a  blank  for  the  name  of  the  payee, 
nl  not  until  the  time  of  taking  it,  was  that  blank  filled  with 
the  plaintiff's  name.     "  It  is,"  said  Parke,  B.,  "a  fallacy  to  say 
that  the  plaintiff  is  a  bona  fide  holder  for  value ;  he  has  taken 
t  piece  of  blank  paper,  not  a  promissory  note.     He  could  only 
tike  it  BS  a  note  under  the  authority  of  the  defendant's  broth- 
•r;  and  as  1m  had  no  authority,  consequently  the  instrument 
iivoid  BS  against  the  defendant."     S.  C.  5  Eng.  Law  d&  Eq. 
812.    It  was  like  the  case  of  a  defendant  who  was  told  that 
Ui  mother  was  to  join ;  the  obtaining  her  signature  was  a  con- 
litioD  which  not  being  carried  into  execution,  it  was  consid- 
tvad,  justified  the  defendant  in  withdrawing.     Leaf  ifc  v. 
6iUt,  4  O.  d&  P.  466,  19  Eng.  Com.  Law  Rep.  475. 

3.  Bona  fide  holder  not  affected  by  private  instructions  of  which 

he  has  no  notice. 

That  the  paper  is  filled  up  contrary  to  the  directions  and  in- 
tention of  the  party  who  put  his  name  to  it,  is  generally  not 
tnlid  objection  as  against  a  bona  fide  holder. 

The  party  putting  his  name  to  the  blank  cannot  because  of 
foy  private  instructions  to  fill  it  up  for  a  particular  purpose  or 
^  a  particular  way,  shelter  himself  from  liability  to  a  bona 
M^  holder  for  valuoi  having  no  notice  of  such  instructions. 
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Pollock,  C.  B.,  in  Barker  ^c.  v.  Steine,  9  W.  H.  &  G.  684; 
25  Eng.  Law  &  Eq.  502 ;  Robertson  Sfc.  v.  Williams  S^  6 
Mnnf.  381. 

The  issuing  a  bill  with  a  blank  for  the  name  of  the  payee 
is  an  authority  to  a  bona  fide  holder  to  fill  it ;  and  he  may  fill 
it,  though  the  bill  has  been  accepted.  Cruchley  v.  Clarance^ 
2  M.  &  S.  90 ;  Crutchley  v.  Mann,  1  Marsh.  29 ;  6  Taunt. 
629 ;  1  Eng.  Com.  Law  Rep.  79  ;  Atwood  tfc,  v.  Grijgin  tfc 
2  C.  &  P.  368 ;  12  Eng.  Com.  Law  Rep.  176.  In  each  of 
these  cases  (as  well  as  in  Hunt  v.  Adams,  6  Mass.  519,  where 
a  blank  was  filled  with  the  word  year)  the  instrument  was 
filled  up  according  to  the  intent  apparent  on  its  face. 

4.  How  far  there  is  limit  as  to  the  amount  for  whichj  or  ike 

time  within  which,  the  paper  is  issued. 

Notwithstanding  Lord  Mansfield^s  expression  in  Russell  r. 
Langstaffe,  that  the  endorsement  "  is  a  letter  of  credit  for  an 
indefinite  sum,"  there  is  in  England  a  limit  as  to  the  sum,  re- 
sulting from  the  stamp  laws.  The  rule  there  is,  that  if  a  per- 
son puts  his  name  to  a  blank  form  of  a  bill,  either  as  drawer 
or  acceptor,  it  may  be  filled  up  with  any  amount  the  stamp 
will  bear.  9  W.  H.  &.  G.  684.  He  impliedly  authorizes  the 
filling  of  the  blank  up  to  that  amount.     6  W.  H.  &>  G.  869i- 

Whether  there  is  not  some  reasonable  limitation  in  point  or 
time  for  filling  up  the  blank  was  a  question  in  MulkaU  r^ 
Neville,  8  W.  H.  &  G.  391 ;  20  Eng.  Law  &  Eq.  308.  C 
has  been  contended  that  the  authority  is  an  authority  to  &■ 
up  within  a  reasonable  time,  and  that  if  the  authority  be  dch 
pursued  in  that  respect,  the  party  giving  it  is  not  liablai 
This  is  decided  not  to  be  the  case  with  reference  to  Urn. 
rights  of  a  bona  fide  holder  for  value  without  notice.  Seers 
stipulations  which,  as  between  the  person  by  whom  and  ll&< 
person  to  whom  the  authority  is  given,  may  be  binding,  wi/ 
not  avail  as  against  such  bona  fide  holder.  Temple  v.  PaUen^ 
8  W.  H.  &.  G.  389 ;  20  Eng.  Law  &.  Eq.  306 ;  Montague  r. 
Perkins,  22  Eng.  Law  &  Eq.  516. 

Though  after  the  name  of  a  firm  is  written  on  a  blank  one 
of  the  partners  dies,  the  instrument  may  still  be  filled  up  so  u 
to  bind  the  survivors.     Usher  Sfc.  v.  Dawney  Sfc.  4  Camp.  97. 

5.  In  the    United  States,  rule  of  Russell  v.  Langskjfi 

extended  to  unsealed  instruments  generally. 

In  the  United  States,  the  rule  of  Russell  v.  Langsta^e  \m 
been  extended  to  unsealed  instruments  generally.     Henriek  t. 
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Carman^  12  Johns.   161 ;    Com.  Bank  v.  Korkwright^  22 
Wend.  367. 

In  Massachusetts,  where  the  person  intended  to  be  surety 
was  made  payee  without  the  words  <<  or  order,"  and  the  note 
was  endorsed  by  him  in  blank,  the  holder  has  been  allowed  to 
write  over  his  name  these  words :  "  For  value  received  1  un- 
dertake to  pay  the  money  within  mentioned  to  E.  J."  Jose- 
b/n  V.  Ames^  3  Mass.  514.  And  when  the  note  by  mistake 
was  not  payable  to  the  intended  endorser,  but  to  the  creditor, 
the  effect  of  the  endorser's  signature  was  considered  to  be  the 
same  as  if  he  had  subscribed  the  note  on  the  face  of  it  as  a 
surety  :  though  there  was  no  demand  on  the  maker,  or  no- 
tice to  the  endorser,  the  latter  was  held  answerable — as  if  he 
bad  subscribed  the  note  on  the  face  of  it  as  a  surety.  White 
T.  Howland,  9  Mass.  301. 

The  supreme  court  of  New  York  followed  this  case  in  NeU 
ion  V.  Dubois^  13  Johns.  175,  and  Campbell  v.  Butler^  14 
Johns.  349.  It  was  observed  that  the  endorser  in  these  cases 
had  either  been  present  and  agreed  to  guaranty  the  payment, 
or  it  appeared  in  proof  that  he  knew  the  extent  of  his  endorse- 
ment to  be  as  alleged,  which  was  not  the  case  in  Tillman  v. 
Wheelerj  17  Johns.  326. 

The  principle  of  this  class  of  cases  is  stated  in  Moies  v. 
Bird,  11  Mass.  440,  in  Beckwith  v.  Angell,  6  Con.  315,  which 
Cawen,  J.  thinks  (17  Wend.  220)  pushed  the  former  authori- 
ties to  a  greater  length  than  they  would  originally  warrant, 
and  in  Dean  v.  Hall,  17  Wend.  216.     "  When,"  says  Cowen, 
J.,  '*  notes  have  been  made  payable  to  a  particular  person  or 
order,  or  to  the  order  of  a  particular  person,  and  endorsed  first 
by  a  third  person,  such  third  person  has  been  held  to  be  an 
original  maker  of  the  note,  or  a  guarantor  of  payment,  accord- 
ing to  the  nature  of  the  transaction  and  the  understanding  of 
the  parties.     If  such  endorser  put  his  name  on  the  back  of  the 
note  at  the  time  it  was  made,  according  to  a  promise  to  be- 
come originally  and  directly  responsible,  or  if  he  participated 
in  the  consideration  for  which  the  paper  was  given,  he  has 
been  adjudged  a  joint  maker.     If  his  endorsement  was  subse- 
quent to  the  making  of  the  note,  and  he  had  nothing  to  do 
with  the  original  consideration,  but  put  his  name  on  the  note 
to  add  to  the  security,  he  has  been  adjudged  a  guarantor. 
The  reason  of  these  decisions  appears  to  be  this — the  paper 
was  not  negotiable  mercantile  paper,  and  was  not  within  the 
law  merchant,  and  the  person  by  putting  his  name  on  the  note 
could  not  become  an  endorser,  according  to  mercantile  usage ; 
but  as  he  put  his  name  to  the  instrument  to  add  to  its  security, 
he  must  be  responsible  in  some  shape,  and  therefore  he  must 
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be  considered  either  as  maker  or  guarantor,  according  to  the 
original  intention  of  the  parties."  Hough  v.  Gray^  19  Wend. 
202. 

In  Virginia,  the  subject  was  much  discussed  in  a  can 
wherein  the  paper  was  entirely  blank,  with  the  names  of  the 
signers  on  one  side  and  of  the  endorser  on  the  other,  at  the 
time  of  its  delivery  to  the  plaintiff.  He  filled  it  up  with  a 
note  payable  to  himself,  not  in  its  form  negotiable,  and  oo 
which,  therefore,  there  could  not,  technically  speaking,  be  an 
endorser.  The  court  held  that  the  plaintiff  had  a  right  to  fill 
up  the  paper  as  he  did,  and  upon  the  endorsement  of  the  de- 
fendant to  charge  him  either  as  a  collateral  promiser  or  as  a 
direct  and  absolute  surety.     Orrick  v.  Colston^  7  Grat.  195. 

The  author  is  unable  to  assent  to  the  correctness  of  thii 
judgment.  Let  it  be  that  the  authority  to  fill  up  the  instni* 
ment  must  be  judged  of  from  the  paper  itself.  9  W.  H.  &  G. 
686.  How  can  a  name  on  the  back  of  a  paper,  blank  when 
it  is  delivered  to  the  payee,  import  an  authority  to  fill  it  ap  so 
as  to  make  the  endorser  undertake  absolutely  to  pay  the 
money  ?  The  paper,  as  it  came  to  the  payee,  imported  nd 
more  than  an  authority  to  fill  it  up,  so  as  to  make  the  endorsed 
bound  to  pay  on  condition.  It  might  admit  of  questiott| 
whether  the  condition  should  be  that  attaching  to  a  negotiable 
instrument,  to  wit :  to  demand  payment  at  maturity  and  give 
notice  of  dishonour,  or  the  condition  which  in  Virginia  attaches 
to  a  note  not  negotiable,  to  wit :  use  due  diligence  to  enforoe 
payment  from  the  maker ;  but  it  was  reasonable  to  intend  that 
the  party  putting  his  name  on  the  back  of  the  paper  intended 
to  make  it  subject  to  the  one  condition  or  the  other,  andi 
whether  the  one  or  the  other,  the  payee  should  not  be  relieved 
from  the  performance  of  that  condition,  either  by  his  own  aet 
or  by  the  judgment  of  the  court. 


CHAPTER  XLV. 


HOW   THE    VALIDITY  OT  Alf  UNSEALED    INSTRUMENT   IS    AVrECTCS 
BT    A    MATERIAL    ALTERATION. 

1.  Principle  of  Pigofs  case  applied  to  unsealed  instrumeniM. 

The  principle  of  Pigofs  case,  11  Rep.  27a,  cited  ante,  f, 
27,  is  not  confined  to  deeds.    Masters  ^  v.  Miller ^  4  T.  R. 
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320.  The  law  of  England  being  that  a  material  alteration  in 
a  deed,  whether  made  by  a  party  or  a  stranger,  is  fatal  to  its 
Falidity,  that  principle  is  equally  applied  to  an  unsealed  iostru* 
ment.     Davidson  v.  Cw^er,  11  M.  &  W.  802;  13  Id.  352. 

2.  A$  to  alteration  of  a  bill  of  exchange. 

A  bill  of  exchange,  said  Et/re,  C.  J.,  « is  more  easily  altered 
than  a  deed ;  if,  therefore,  courts  of  justice  were  not  to  insist 
00  bills  being  strictly  and  faithfully  kept,  alterations  in  them 
highly  dangerous  might  take  place,  such  as  the  addition  of  a 
cypher  in  a  bill  for  £  100,  by  which  the  sum  might  be  changed 
to  £  1000,  and  the  holder  having  failed  in  attempting  to  re- 
eorer  the  £  1000  might  afterwards  take  his  chance  of  recov- 
ering the  £  100,  as  the  bill  originally  stood.  But  such  a 
prooeeding  would  be  intolerable.  Master  v.  Miller,  2  H. 
Bl.  143. 

An  action  may  not  be  defeated  by  an  alteration  which  is 
immaterial.  Hunt  v.  Adams,  6  Mass.  519;  Trdpp  v.  Speat^ 
nan,  3  Esp.  67 ;  Farquahar  6f^.  v.  Southey  6^c,  1  Mood.  & 
Malk.  14,  22  Eng.  Com.  Law  Rep!  234 ;  or  to  which  the 
defendant  has  consented,  Kershaw  tfc,  v.  Cox,  3  Esp.  246 ; 
10  East  437 ;  Tarleton  v.  Shinffler,  7  Man.  6r.  &  Scott 
812,  62  Eng.  Com.  Law  Rep.  812. 

Bat  in  the  absence  of  such  consent,  the  rule  applies  that 
toy  material  alteration  in  the  instrument  vacates  it.  Cowie^c. 
▼.  HalsaU,  4  Bam.  &,  Aid.  197 ;  6  Eng.  Com.  Law  Rep.  399. 
An  action  on  a  bill  will  fail  when  there  has  been  such  alter- 
ition  of  it  while  it  was  in  possession  either  of  the  plaintiff  or 
of  a  person  under  whom  the  plaintiff  claims.  An  endorsee  has 
failed  in  an  action  against  the  acceptor  of  a  bill  which  after 
the  acceptance,  and  while  the  bill  was  in  the  payee's  posses- 
lion,  was  altered  as  to  the  date,  (whereby  the  day  of  pay- 
ment was  accelerated,)  4  T.  R.  320;  2  H.   Bl.  143;  Cook 
V.  Coxwell,  2  C.  M.  d&  R.  290  ;  or  altered  as  to  the  place  of 
piyment,  Tidmarsh  v.  Orover,  1  M.  &  S.  735 ;  as  for  ex- 
tiaple,  where  it  was  in  the  first  instance  accepted  generally, 
lid,  after  being  put  in  circulation,  altered  by  the  addition  of  the 
voids  '<  payable  at  W.  &>  Co.  bankers."     Although  under  the 
statute  of  1  &.  2  Geo.  4,  c.  78,  the  words  so  added,  if  in  the 
hand-writing  of  the  defendant  would  still  leave  the  acceptance 
^general  acceptance,  and  therefore  not  alter  his  direct  liability, 
yet  the  alteration  is  nevertheless  considered  to  be  in  a  material 
P^  of  the  bill.    For  the  right  of  the  endorsee  to  sue  his  im- 
iQediate  endorser  would  as  the  bill  appears  be  complete  upon 
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default  made  at  the  bankers,  and  notice  thereof;  whereas  in 
truth,  the .  acceptor,  not  having,  in  reality,  undertaken  to  pay 
there,  would  have  committed  no  default  by  such  non-payment. 
Mackintosh  v.  Haydon,  Ry.  &  Moo.  362,  21  Eng.  Com. 
Law  Rep.  456 ;  Desbrowe  v.  Wetherby,  1  M.  &>  Rob.  438, 
6  C.  &  P.  758,  25  Eng.  Cora.  Law  Rep.  636 ;  Taylor  v. 
Moseley,  Id.  397,  6  C.  &  P.  It  is  therefore  held  that  such 
addition  makes  the  acceptance  itself  a  nullity.  Calvert  v. 
Baker,  4  M.  &.  W.  417 ;  Burchjield  v.  Moore,  3  El.  &  Black. 
686,  77  Eng.  Com.  Law  Rep.  686,  25  Eng.  Law  &>  Eq.  123. 
Yery  different  is  it,  when  the  acceptor  or  maker  of  an  instni- 
ment  payable  generally,  makes  in  the  margin,  a  memorandum^ 
of  the  place  for  his  payment.     This  may  not  impair  the  holdera^^ 

remedy  on  the  instrument  even  against  an  endorser.     Wood 

VHnrth  V.  Bank  of  America,  18  Johns.  315  ;  19  Id.  393.     Bq^k 
in  the  other  case — of  an  addition  not  by  the  acceptor  or  with::^ 
his  consent — ^the  holder  is  confined  to  a  right  to  recover  th^^ 
consideration  for  the  bill  as  between  himself  and  the  part^^y 
from  whom  he  received  it.     A  similar  remedy  may  be  resorte^^ 
to,  till  the  party  is  reached  through  whose  fraud  or  laches  tl^  ^ 
alteration  was  made :  He  (Lord  Campbell  thinks)  ought  ^  o 
suffer.     Burchjield  v.  Moore,  3  El.  &>  Black.  687;  77  Ea^. 
Com.  Law  Rep.  687 ;  25  Eng.  Law  &.  Eq.  123. 

3.  As  to  the  alteration  of  a  promissory  note. 

Such  a  material  alteration  as  would  affect  a  bill  of  exchange^ 
will  in  like  manner,  affect  a  note.  Bank  of  U.  S.  v.  Russel 
^.  3  Yeates  391 ;  Knell  v.  Williams,  10  East  431.  An 
action  on  a  note  will  be  defeated  by  such  an  alteration  of  the 
date  or  other  material  part  of  the  instrument,  aa  would  if  the 
instrument  were  a  bill  of  exchange,  defeat  an  action  upon  it 
Wheelock  v.  Freeman,  13  Pick.  168;  Stevens  v.  Orakm 
^.  7  S.  &  R.  508. 

Where  a  paper  is  signed  and  delivered  for  the  most  put 
blank,  if  at  the  time  of  such  delivery  the  date  was  not  blank 
there  is  no  implied  authority  to  make  the  note  of  any  otb 
date  than  that  which  was  then  affixed ;  and  if  in  such  ci 
the  date  be  afterwards  changed  without  the  consent  of  thr 
who  had  signed  the  paper,  then  the  note  with  such  substito 
date  is  not  that  which  they  had  signed,  and  no  action  car 
maintained  against  them  upon  it.     Mitchell  4^.  v.  Ring^ 
3  Har.  &  J.  159 ;  Bank  of  Com.  v.  McChm^  &^  4  ] 
191. 


Cfl.    14]  ACTION   ON   UNSEALED    INSTBUMENT8.  139 

L  As  to  the  alteration  of  unsealed  instruments  generally. 

The  principle  of  Pigofs  case  is  not  confined  to  deeds,  bills  of 
exchange  and  promissory  notes ;  it  has  been  applied  to  policies 
of  assurance  and  other  written  instruments  constituting  the 
eridence  of  contracts.  Powell  Sfc.  v.  Develt  Sfc.  15  East  29 ; 
Langhorn  v.  Cologan,  4  Taunt.  320 ;  Fairlie  ^c.  v.  ChriS' 
tie,  7  Taunt.  416;  2  Eng.  Com.  Law  Rep.  159;  Perning 
4ie.  V.  Hone,  4  Bingh.  18;  13  Eng.  Com.  Law  Rep.  328; 
Pepoon  V.  Stagg  ^  Co.  1  Nott  &  M.  102 ;  Newell  v.  May- 
heny,  3  Leigh  250 ;  Johnson  v.  Bank  of  U.  S.  2  B.  Monroe 
311,  12  ;  Martindale  v.  Follet,  1  New  Hamp.  96,  7. 

To  the  objection  that  an  instrument  is  vitiated  by  an  alter- 
ation in  a  material  part,  it  is  no  answer  to  say  that  the  altera- 
tion is  not  made  in  respect  of  the  duty  of  which  the  plaintiff 
complains.  Mollett  v.  Wackerbarth,  5  Man.  Gr.  &  Scott  193 ; 
S7  Eng.  Com.  Law  Rep.  193. 

6.   Where  the  alteration  is  by  adding  seals  to  the  signatures. 

Where  an  instrument  of  guaranty  was  altered  by  adding 
seals  to  the  signatures,  it  was  suggested  that  this  was  no  alte- 
ration, for  that  the  instrument  remained  exactly  as  it  was  when 
signed ;  but  the  court  observed  that  the  addition  of  seals  gives 
a  different  legal  character  to  the  writing,  and  would,  if  made 
with  the  consent  of  all  interested,  completely  change  the  nature 
of  the  relation  towards  each  other  of  the  parties  to  it  and  the 
remedies  upon  it.     The  observation  that  a  deed  is  not  made 
by  sealing  but  by  delivery,  Lord  Denman  observes,  does  not 
appear  to  touch  the  argument,  for  no  addition,  erasure  or  inter- 
Uiieation  after  execution  makes  the  actual  instrument  different 
in  legal  effect  from  what  it  was.     The  original  document  may 
be  perfectly  visible  through  the  attempt  to  disguise  it,  but  a 
different  appearance  is  proiduced :  the  truth  cannot  be  known 
from  inspection  but  would  require  to  be  established  by  evi- 
dence, and  this  through  some  default  of  the  person  to  whose 
care  it  was  consigned,  and  who  would  be  possessed  of  a  supe- 
rior legal  remedy  if  the  altered  writing  could  be  imposed  on 
the  contractor  as  genuine.     Davidson  v.  Cooper,  13  M.  & 
W.  363. 

6.  Where  the  alteration  is  by  adding,  as  a  subscribing  wit- 
ness, the  name  of  a  person  who  was  not  a  untness. 

In  Massachusetts,  whose  statute  of  limitations  makes  a  dis- 
tinction between  notes  with  and  notes  without  a  subscribing 
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witness,  it  is  coDsidered  not  an  immaterial  alteration  of  a  note 
to  cause  to  be  placed  thereon  as  a  witness  the  name  of  a  per- 
son who  in  fact  was  not  a  witness  to  any  part  of  the  transac- 
tion. Homer  t.  Wallis,  11  Mass.  312.  That  is,  if  there  was 
no  other  subscribing  witness.  But  the  putting  the  name  of  a  se* 
cond  subscribing  witness  is  not  deemed  a  material  alteration  of 
a  note  in  a  case  where  there  was  previously  the  name  of  one 
subscribing  witness  who  had  attested  the  note  as  such.  Ford 
V.  Fordy  17  Pick.  421.  In  this  case  the  promisee  did  not  par* 
ticipate  in  the  alteration,  and  there  was  no  allegation  of  frand 
on  his  part  in  the  transaction. 

7.    Writing  an  the  paper ^  immaterial  words. 

Mere  senseless  words,  written  on  a  subsisting  note,  complete 
in  itself — not  affecting  the  terms,  the  effect,  or  the  identity  of 
the  contract,  and  therefore  immaterial, — have  been  held,  when 
it  was  done  without  a  fraud,  not  to  be  such  an  alteration  as 
would  affect  the  validity  of  the  note.  Oranite  Railway  Co. 
V.  Bacon,  IS  Pick.  239. 


CHAPTER   XV. 


WHETHER  A  CONSIDERATION   IS   REQUIRED   TO    SUPPORT  A  WRIT-* 
TEN   CONTRACT   WHEN   NOT   UNDER   SEAL. 

1.   Of  nudum  pactum.     Lord  Mansfield? s  opinion  as  to  the 
effect  of  writing. 

The  expression,  nudum  pactu^n^  came  from  the  civil  law* 
Et  nudo  pacto  non  oritur  actio.  Wilmot,  J.  (in  3  Burr.  1670) 
refers  to  Vilnius,  lib.  3,  tit.  De  ohUgationibus,  4to  ed.  696; 
Id.  on  Justinian^  4to  614;  Grotius,  lib.  2,  ch.  11,  Deprmih 
issis;  Puffend.  lib.  3,  c.  6;  Bracton,  book  3,  c.  1,  Deactiom* 
bus;  Plowden  3086. 

Lord  Mansfield  asked  if  any  case  could  be  found  where  the 
undertaking,  holden  to  be  ntulum  pactum,  was  in  writing. 
"  I  take  it,"  he  said,  ''  that  the  ancient  notion  about  the  want 
of  consideration  was  for  the  sake  of  evidence  only ;  for  when 
it  is  reduced  into  writing,  as  in  covenants,  specialties,  bonds, 
&c.,  there  was  no  objection  to  the  want  of  consideration." 
Wilmoij  J.  concurred  with  him.     -'  If,"  he  said,  '<  it  stood  only 
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upon  the  naked  promise,  its  being  in  this  case  reduced  into 
writing  is  a  sufficient  guard  against  surprise ;  and,  therefore, 
the  rule  of  nudum  pactum  does  not  apply  in  the  present  case. 
I  cannot  find  that  a  ntulum  pactum,  evidenced  by  writing,  has 
been  ev^er  holden  bad ;  and  I  should  think  it  good ;  though 
where  it  is  merely  verbal  it  is  bad.  Pillans  4*c.  v.  Mierop 
^.  3  Burr.  1668-71. 

There  was  another  case  of  an  instrument  in  writing,  attes- 
ted by  witnesses,  in  which  the  objection  of  nudum  pactum 
did  not  prevail.  WiUiamaon  ^r  wife  v.  Losh,  Chitty  on  Bills, 
73,  4,  note. 

2.  Rule  established  that  notunthstanding  contract  be  in  writ* 
ing  consideration  is  necessary. 

Whatever  may  be  the  rule  of  the  civil  law,  it  is  not  the 
law  of  England  that  there  cannot  be  a  nudum  pactum  in  wri- 
ting. If  a  contract  be  not  a  specialty,  though  it  be  written, 
the  defendant,  generally  speaking,  is  not  liable  unless  there  be 
such  a  consideration  as  would  be  sufficient  to  sustain  the  con- 
tract if  proved  by  parol  evidence.  Rann  Sfc.  v.  Hughes  Sfc. 
7  T.  R.  346,  note ;  Schoonnuiker  v.  Roosa,  17  Johns.  304. 

3.  Effect  of  writing  as  prima  facie  evidence  of  consideration. 

The  law  however  attributes  so  much  force  and  effect  to  the 
^rmal  written  contract,  and  to  the  words  ^'  value  received," 
^  to  presume,  in  the  absence  of  proof,  that  there  was  a  valu- 
able consideration  for  the  promise ;  and  if  the  promisor  would 
^Tail  himself  of  the  defence,  that  it  was  without  consideration, 
it  lays  the  burden  of  proof  upon  him,  satisfactorily  to  show 
that.     But  when  the  facts  are  disclosed,  the  burden  of  proof 
Comes  to  be  of  little  importance.     It  has  therefore  been  the 
established  rule  of  law,  that  in  a  suit  upon  a  promissory  note, 
tgainst  the  promisor,  by  the  promisee,  or  by  an  indorsee,  with-* 
oat  rmlne  given,  or  taking  the  note  under  such  circumstances 
as  to  enable  him  to  stand  only  upon  the  rights  of  the  promiseoi 
it  is  eompetent  for  the  promisor  to  show  by  way  of  defence, 
that  the  promise  was  gratuitous,  and  made  without  any  legal 
coarideration.     Bliss  v.  Negus,  8  Mass.  R.  46;   Hill  v. 
BudcminsteTf  6  Pick.  393.    A  contrary  doctrine  was  laid  down 
in  Bowers  v.  Hurd,  10  Mass.  R.  427 ;  but  it  has  frequently 
been  stated,  and  by  the  judges  who  decided  it,  that  although 
the  decision  of  that  case  might  well  be  supported,  yet  that 
the  position  there  laid  down,  that  a  written  contract  could  be 
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supported  without  a  legal  consideration,  could  not  be  main- 
tained. It  was  so  intimated  in  Mills  v.  Wyman,  3  Pick.  208, 
but  more  distinctly  in  Hill  v.  Buckminster  already  cited,  in 
which  the  same  eminent  judge  who  gave  the  opinion  in  thai 
case,  says,  '<In  coming  to  this  conclusion  we  undoubtedl] 
overrule  some  of  the  expressions  in  the  opinion,  as  reported 
in  the  case  of  Bowers  v.  Hurd.^^  The  Court  then  distinctl] 
lay  down  the  principle,  that  notwithstanding  the  formality  ol 
a  note  or  written  promise,  and  the  deliberation  with  which  il 
may  be  presumed  to  have  been  made,  still  if  it  appear  to  have 
been  made  gratuitously,  and  without  a  legal  consideration, 
though  it  may  be  binding  in  foro  consdenticBj  it  will  not  sup- 
port  an  action ;  and  further,  that  the  common  admission  ol 
*'  value  received"  is  not  conclusive,  but  may  be  inquired  into. 
and  contradicted  by  evidence.  Shawy  C.  J.  in  Parish  T. 
Stone,  14  Pick.  201,  2. 

A  bill  of  exchange  or  promissory  note,  whether  payable  tc 
bearer  or  order,  prima  facie  importing  a  consideration,  IIk 
same  rule  is  applied  to  a  check  on  a  bank.  Conroy  v.  Wat' 
ren,  3  Johns.  Cas.  259. 

4.  Effect  when  shewn,  of  want  of  consideration^  either  iota 

or  partial. 

Want  of  consideration,  either  total  or  partial,  may  alwayi 
be  shewn  by  way  of  defence  to  an  action  on  a  note  as  betweei 
the  original  parties ;  and  it  will  bar  the  action  or  reduce  tin 
damages  from  the  amount  expressed  in  the  note,  as  it  is  foanc 
to  be  total  or  partial  respectively.  Phoenix  Ins.  Co.  v.  Pi 
quetj  7  Johns.  383 ;  Farnsworth  v.  Garrard,  1  Camp.  38 ; 
Parish  v.  Stone,  14  Pick.  210.  Where  the  note  is  given  fa 
two  distinct  and  independent  considerations,  each  going  to  a 
distinct  portion  of  the  note,  and  one  is  a  consideration  whieh 
the  law  deems  valid  and  sufficient  to  support  a  contract,  and 
the  other  not,  then  the  contract  shall  be  apportioned,  and  the 
holder  shall  recover  to  the  extent  of  the  valid  consideratioB 
and  no  further.  S.  C. ;  Barber  v.  Packhotise,  Peake's  R.  61; 
Darnell  v.  Williams,  2  Stark.  166 ;  Jones  v.  Hibberi,  Id. 
304,  3  Eng.  Com.  Law  Rep.  296  and  356 ;  Nash  v.  Brawn^ 
Chitty  on  Bills  93 ;  Bayley  on  BUls  (Phillips  &  Se wall's edl) 
340. 
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CHAPTER  XVI. 

WHIT  IS    A   BILL    OF    EXCHANGE  ;     NATURE     OF     THE     DRAWER'S 
CONTRACT. 

1.  To  dispense  with  stating  consideration^  bill  must  be  for 
money,  and  be  payable  at  all  events. 

Id  an  action  on  an  instrument  as  a  bill  of  exchange,  unless 
it  be  a  good  bill  of  exchange,  drawn  according  to  the  custom 
of  merchants,  the  plaintiff  will  not  be  relieved  from  the  ne- 
cessity of  stating  a  consideration  for  it.  16  Adol.  &  El.,  N. 
8.335. 

What,  then,  is  a  good  bill  of  exchange  ?  It  is  an  order  to 
the  drawee  (who  has  or  is  supposed  to  have  effects  of  the 
drawer  in  his  hands)  to  pay.  2  Burr.  674.  The  order  must 
be  for  the  payment  of  m^oney  only ;  not  in  the  alternative  for 
goods  or  the  proceeds  thereof.  Atkinson  v.  Manks,  1  Cow. 
707.  On  a  bill  drawn  for  a  sum,  as  the  drawer's  ^<  quarterly 
luilf  pay  to  be  due  from  24th  June  to  27th  September  next, 
by  advance,"  an  action  has  been  maintained  against  the  accep- 
tor.   Macleod  v.  Snee  ^c.  2  Str.  762,  2  Ld.  Raym.  1481. 

Bat  an  instrument  is  not  a  good  bill  of  exchange,  unless  it 
be  payable  at  all  events.  It  must  not  be  dependent  on  any 
oontiogency.  Cook  v.  Satterlee  Sfc.  6  Cow.  108.  Nor  must 
it  be  a  bare  appointment  to  pay  money  out  of  a  particular 
food.  A  gentleman  who  writes  to  his  steward  to  pay  to  J.  S. 
tiomof  money  out  of  rents  or  purchase  money  in  his  hands. 
Would  not  be  liable  to  be  sued  upon  this,  as  upon  a  bill  of 
exchange.  Jocelin  v.  Lascerre,  Fort.  281,  10  Mod.  294,  316  ; 
Jtnney  ^c.  v.  Herle,  2  Ld.  Raym.  1361,  Str.  691 ;  Haydock 
▼.  Lynch.  2  Ld.  Raym.  1563 ;  Banbury  v.  Lessett  ifc,  2  Str. 
1211;  Dawkes  Sfc.  v.  De  Lorane,  3  Wils.  212,  13,  2  W.  Bl. 
T82;  Smurr  v.  Porman,  1  Hammond  273. 

A  drawer  requests  the  drawee,  90  days  after  sight  or  when 
T^c^ed,  of  this  his  the  drawer's  first  bill  of  exchange,  to  pay 
to  the  payee  a  specified  sum.  This  is  held  not  a  good  bill. 
ikxander  v.  Thomas,  16  Adol.  &  El.,  N.  S.  333,  71  Eng. 
Com.  Law  Rep.  333,  2  Eng.  Law  &  Eq.  286. 

A  contractor  for  transporting  the  U.  S.  mail  draws  on  the 
pott  master  general ;  the  draft  is  in  terms  payable  on  a  speci* 
M  day  to  the  drawer's  order ;  it  is  accepted  provided  the 
^wer  shall  perform  his  contract ;  and  it  is  endorsed.  This 
^^t— of  necessity  drawn  on  a  fund— operates  only  as  an  aa- 
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signment  or  transfer  of  the  fund  ;  it  is  not  a  bill  of  exchange 
on  which  an  endorsee  can  sue  in  his  own  name.  Reeside  v. 
Knox  4*c.  2  Whart.  233 ;  Strader  ^c.  v.  Batchelor,  8  B.  Mon- 
roe 168. 

The  words  '<  vahie  received,"  though  generally  inserted,  ex- 
press  only  what  the  law  implies.  Hatch  v.  Trayes,  11  Adol. 
&  El.  702,  39  Eng.  Com.  Law  Rep.  207. 

2.   There  must  be  a  drawee. 

With  the  exception  of  Regina  v.  Hawkes,  2  Moo.  G.  C.« 
60,  there  is  no  case  in  which  it  has  ever  been  decided  that  ac=r 
instrument  could  be  a  bill  of  exchange,  where  there  was  no 
a  drawer  and  a  drawee.     Parke^  B.,  9  W.  H.  &  G.  416.     u4JH 
derson,  B.,  who  sat  in  Regina  v.  Hawkes,  thinks  that  he  wi^a 
wrong  on  that  occasion.     The  case,  he  remarks,  seems  to  bar 
been  decided  on  the  ground  that  Gray  v.  Milner^  8  Tauo    t 
739,  governed  it ;  and  the  fact  was  not  adverted  to,  that  Gr 
V.  Milner  may  be  thus  explained :  that  a  bill  of  exchang 
made  payable  at  a  particular  place  or  house,  is  meant  to  be  i 
dressed  to  the  person  who  resides  at  that  place  or  hot 
Therefore  in  that  case  the  bill  was  on  the  face  of  it  direct^id 
to  some  one  ;  and  the  court  held  that  inasmuch  as  the  deft^n- 
dant  promised  to  pay  it,  that  was  conclusive  evidence  that  lie 
was  the  party  to  whom  it  was  addressed.     But  in  the  case  of 
Regina  v.  Hawkes^  the  instrument  was  addressed  to  no  one 
9  W.  H.  &  G.  416.     Martin^  B.,  concurred  with  his  brothen, 
Parke  and  Alderson.     It  seemed  to  him  absolutely  esaentitl 
to  the  validity  of  a  bill  of  exchange,  that  it  should  have  a 
drawer  and  a  drawee ;  and  except  for  the  case  of  Gray  v.  itfiV- 
ner,  he  should  have  doubted  whether  the  making  a  bill  paya- 
ble at  a  particular  place  was  a  sufficient  address.     Id. 

3.   Whether  drawer'* s  not  receiving  value  will  affect  payee. 

Writers  upon  foreign  bills  contemplate  the  existence  of  foot 
parties — the  giver  of  value,  or  purchaser  of  the  bill,  or  remit- 
ter as  he  is  often  called, — the  drawer, — ^the  party  to  whom  the 
bill  is  to  be  paid  abroad, — and  the  drawee.  As  the  sale  of  the 
bill  may  be  by  the  drawer  to  some  person  other  than  the  payee, 
it  does  not  contemplate  that  the  consideration  for  the  bill  should 
necessarily  move  from  the  payee  to  the  drawer,  or  that  no  pe^ 
son  but  the  drawer  should  have  a  right  to  confer  a  title  to  the 
bill  upon  the  payee.  Beawe's  Lex.  Merc.,  par.  6,  p.  416|  par. 
14,  p.  418 ;  8  Man.  Grang.  &;  Scott  871,  2. 
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ribe  bill  be  delivered  by  the  drawer  upon  the  terms  of  the 
D  being  paid  the  next  day,  and  the  purchaser  without  pay- 
tbe  price,  deliver  it  to  the  payee,  the  drawer  may  as  against 
payee  set  up  the  defence  of  no  consideration,  if  the  person 
rhom  the  drawer  delivered  the  bill  was  agent  of  the  payee 
received  the  bill  in  that  character.  Puget  de  Bras  v. 
bet  4*c.  1  Esp.  117.  But  such  defence  will  not  avail  where 
purchaser  was  not  agent  for  the  payee,  and  the  drawer  has 
ed  the  bill  in  the  purchaser's  hands  with  a  controlling 
er  over  it,  giving  him  credit  for  a  certain  time  for  the  pur- 
m  money ;  and  the  purchaser  has  delivered  it  to  the  payee, 
I  received  it  bona  fide  and  for  value.  Under  such  circum- 
Bes  the  payee  acquires  a  good  title  to  the  bill,  and  may 
Ihe  drawer  upon  it  although  he  has  never  received  value 
t.  Munroe  Sfc.  v.  Bordier  Sfc.  8  Man.  Grang.  &  Scott 
^  65  Eng.  Com.  Law  Rep.  872. 

4  Nature  of  draioer^s  contract. 

"he  contract  of  the  drawer  is,  in  the  case  of  a  bill  made 
able  after  sight,  that  the  drawee  shall,  on  the  bill  being 
miled  to  him  in  a  reasonable  time  from  the  date,  accept 

same,  and  having  so  accepted  it,  shall  pay  it  when  duly 
lented  for  payment  according  to  its  tenour ;  and  in  the  case 
a  bill  payable  after  date,  that  the  drawee  shall  accept  it  if 
I  presented  to  him  before  the  time  of  payment,  and  having 
iceepted  it,  shall  pay  it  when  it  is  in  due  course  presented 

payment ;  or  if  it  is  not  presented  for  acceptance,  then 
It  be  shall  pay  it  when  duly  presented  for  payment.  Parke, 
,9M.&.  W.  614,  16. 


CHAPTER  XVII. 


r  WHOM,  TO  WHOM  AND  WHEN  BILL  SHOULD  BE[  PRESENTED- 
Ma  ACCEPTANCE  ,*  IF  ACCEPTANCE  BE  REFUSED,  WHAT  ARE 
1BE  DUTIES,    RIGHTS    AND    LIABILITIES    OF    THE    PARTIES. 

1.    When  bill  must  be  presented  for  acceptance. 

h  tome  countries,  as  in  France,  the  times  within  which  a 
XBigQ  bill  payable  at  sight,  or  any  certain  time  after,  must  be 
(Mated  for  acceptance,  are  fixed  by  positive  law  according 

ToL.  II.— 10 
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to  the  place  where,  and  the  place  on  which  the  bill  is  drawn. 
Code  de  Commerce,  liv.  1,  tit.  8,  <^  11.  But  there  is  no  sueh 
law  in  England  ;  and  in  the  absence  of  any  such  posltire  reg- 
ulation, or  of  any  general  usage  or  course  of  trade,  no  other 
rule  is  laid  down  as  the  limit  within  which  the  bill  must  be 
forwarded  to  its  destination  than  that  it  must  take  place  within 
a  reasonable  time.  Muilman  v.  D^Eguino,  2  H.  BI.  665. 
This  rule  has  been  adopted  in  New  York.  Robinson  v.  AmeM^ 
20  Johns.  160. 

In  respect  to  such  a  bill,  whether  there  has  been  in  anypai^ 
ticular  case  reasonable  diligence  used,  or  whether  unreasonable 
delay  has  occurred,  is  a  mixed  question  of  law  and  fact,  to  be 
decided  by  the  jury  acting  under  the  direction  of  the  court 
upon  the  particular  circumstances  of  each  case.  S.  C. ;  JIfef- 
lish  V.  Rawdon,  9  Bingh.  416,  23  Eng.  Com.  Law  Rep.  322. 

A  bill  payable  at  a  given  time  after  date  need  not  be  presen- 
ted for  acceptance,  but  may,  without  any  previous  presentment, 
be  demanded  when  due.  Townsley  v.  Sumsallj  2  Peten 
179 ;  Brown  v.  Barry,  3  Dall.  365 ;  Clarke  v.  Russell,  Id. 
415.  It  may  however  be  presented  for  acceptance.  Such 
presentment  may  be  made  at  any  time  before  it  is  due.  That 
a  bill  payable  at  six  months,  was  not  presented  for  acceptance 
till  five  months  after  date,  is  not  an  objection  that  will  avail 
an  endorser.     Oxford  Bank  v.  Davis,  4  Cush.  188. 

2.  If  bill  be  presented  and  acceptance  refused,  notice  to  be  givtB 
of  refusal ;  effect  of  failure  to  give  notice. 

If  the  bill  be  presented  for  acceptance,  and  there  be  a  refusil 
to  accept  it,  notice  of  such  refusal  ought  to  be  given  by  the 
then  holder  ;  and  if  there  be  a  failure  to  give  such  notice,  theo 
as  between  the  drawer  and  such  holder,  the  drawer  will  be 
discharged.  In  this  respect  there  is  no  difference  between  a 
foreign  and  an  inland  bill.  Blesard  v.  Hirst  S/u:.  5  Burr. 
2670 ;  Goodall  ^c.  v.  Dolley,  1  T.  R.  712;  9  M.  &  W.  612; 
Bank  of  Washington  v.  Triplett  ifc.  1  Peters  36 ;  Bank  e/ 
Tennessee  v.  Smith,  9  B.  Monroe  6 10.  Though  afterwardi 
accepted  for  honour,  there  must  be  the  same  notice  to  the  pre- 
vious parties  of  the  non-acceptance,  as  if  they  had  not  accep- 
ted for  honour.  Lenox  v.  Everett,  10  Mass.  1 ;  Higgins  v. 
Morrison'' s  ex^or,  4  Dana  101. 

But  suppose  the  bill  comes  to  the  hands  of  a  bona  fide  en- 
dorsee for  value,  ignorant  of  the  refusal  to  accept,  shall  a  party, 
who  as  against  the  previous  holder  was  discharged  by  his  lacho, 
be  held  liable  to  such  endorsee  ?  He  will  not,  if  the  bill  con- 
tinued up  to  the  time  of  its  becoming  due,  in  the  hands  of  the 
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party  who  was  holder  at  the  time  of  the  failure  to  give  notice. 
Roscow  V.  Hardff,  2  Camp.  458,  12  East  434.  He  will  be 
liaUe  to  such  bona  fide  endorsee  for  value  if  the  bill  was  en- 
dorsed to  him  before  it  became  due.  O^Keefe  v.  Dunn  ^rc. 
6  Taant.  306,  1  Eng.  Com.  Law  Rep.  392 ;  S.  0.  STA.&,  S. 
282.  If  there  be  evidence  of  notarial  marks  on  the  bill,  what- 
ever may  be  their  effect  against  others,  {Smith  v.  Roaches 
cr'or,  7B.  Monroe  18,)  they  will  as  against  such  endorsee  only 
weigh  as  rendering  it  less  likely  that  the  bill  should  have  been 
taken  in  perfect  good  faith.  Goodman  v.  Harvey  Sfc.  4  Adol. 
fc  El.  870,  31  Eng.  Com.  Law  Rep.  212. 

3.  When  bill  is  presented  for  acceptance,  by  whom  and  to 
whom  the  presentment  must  be. 

The  presentment  for  acceptance  should  be  by  a  person  en- 
titled to  call  for  payment  if  the  bill  were  then  due.  Walker 
tfe.  ▼.  Maedonaldj  2  W.  H.  &  O.  627.  Where  persons  of 
the  name  of  Farley,  were  parties  to  the  bill,  and  having  a 
good  title  to  it,  endorsed  it,  but  spelt  one  of  th^  names  FareUy, 
it  was  considered  that  they,  though  not  spelling  their  names 
eorrectly,  did,  by  their  endorsement,  pass  their  interest  in  the 
bill ;  when  the  holder  to  whom  their  interest  had  passed,  pre- 
sented the  bill  to  the  drawer's  banker,  no  objection  to  the 
wrong  spelling  was  made ;  and  such  objection  was  not  allow<^ 
ed  to  avail  afterwards.     Leonard  v.  Wilson,  1  C.  &;  M.  688. 

In  a  case  in  Virginia  a  motion  was  made  to  instruct  the  jury 
that  the  notarial  presentment  of  a  foreign  bill  for  acceptance, 
and  the  notarial  demand  of  acceptance  of  such  a  bill,  must 
be  made  by  the  notary  in  person,  and  that  the  presentment 
thereof,  or  demand  of  acceptance,  made  by  a  clerk,  is  not  suf- 
ficient to  authorize  the  notary  to  protest  the  bill  for  non-ac- 
ceptance, he  having  personally  neither  seen  nor  sought  for 
the  drawee.  But  the  court  refused  to  give  the  instruction  so 
Mked.  In  the  court  of  appeals.  Judge  Cabell  expressed  the 
opinion  that  the  court  below  erred  in  refusing  to  give  the  in- 
struction. But  Judge  Brockenbrough  thought  it  was  properly 
refased  and  so  did  the  president.  -'  It  is  proved,"  he  says, 
"that  there  is  a  custom  at  Liverpool  that  bills  may  be  demand- 
ed by  a  notary's  clerk.  I  do  not  see  why  this  may  not  be,  at 
least,  with  this  obvious  qualification,  that  though  the  notary'^ 
authorized  clerk  may  present  the  bill  for  acceptance,  and 
though  the  refusal  to  pay  him  upon  demand  may  justify  a  pro- 
test by  the  notary,  yet  the  notary's  certificate  is,  in  such  case, 
no  evidence  whatever  of  the  facts  of  presentment  and  refusal, 
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but  they  must  be  proved  by  the  oaths  of  witnesses  as  other 
facts  are."     Nelson  v.  Fotterall,  7  Leigh  179. 

To  justify  the  protest  for  non-acceptance,  the  presentment 
for  acceptance  should  be  to  the  drawee  or  his  authorized  agent 
In  the  case  just  cited,  the  protest  exhibited  by  the  plaintiff,  as 
proof  of  the  presentment  and  dishonour  of  the  bill,  stated  that 
the  presentment  was  made  to  a  clerk  in  the  counting  house  of 
the  drawee  and  that  he  refused  to  accept  it.  The  president 
and  Judge  Cabell  were  of  opinion,  that  the  defendant  was  en- 
titled to  an  instruction  that  snch  a  presentment  was  not  suf- 
ficient to  justify  a  protest,  unless  the  clerk  was  authorized  to 
accept  or  refuse. 

5.  As  to  the  necessity  of  protest^  distinction  between  a  foreign 

and  an  inland  bill. 

As  to  the  necessity  of  protest,  there  is  a  difference  between 
an  inland  and  a  foreign  bill.  The  statute  of  Mississippi  if 
taken  substantially  from  the  9  ^^  10  IF.  3,  c.  17,  amended  by 
3  4*  4  Ann,  c.  9,  under  which  it  has  always  been  held  by 
the  English  courts  that  the  action  at  common  law  was  nol 
thereby  taken  away,  but  that  an  additional  remedy  was  given 
by  which  the  holder  could  recover  interest  and  damages  on 
an  inland  bill  in  cases  where  he  was  not  entitled  to  them  at 
common  law ;  and  that  if  he  chose  to  waive  the  benefit  of  the 
statute,  he  might  still  recover  the  amount  due  on  the  bill  b]f 
giving  the  customary  proof  of  default  and  notice.  Bailey  i, 
Dozier,  6  How.  29;   Wanger  v.  Tupper  tfc.  8  How.  234. 

6.  Bill  drawn  in  one  state  on  a  person  in  another  is  a  foreign 

bill. 

The  former  statute  of  Virginia,  declaring  that  certain  bilb 
shall  be  considered  as  inland  bills,  has  produced  some  confa- 
sion,  since  it  made  a  bill  drawn  by  a  ()erson  residing  in  this 
state,  on  a  person  in  the  United  States,  an  inland  bill,  (I  R. 
C.  1819,  p.  483,  ^1,)  while,  according  to  the  decisions  of  the 
courts,  a  bill  drawn  in  another  state  on  a  house  in  Virginia  ii 
a  foreign  bill,  unless  the  law  of  the  state  in  which  the  bill  it 
drawn  has  expressly  enacted  otherwise.  Brown  ^  Sans  v. 
Ferguson,  4  Leigh  37.  In  the  Code  of  1849,  so  much  of  the 
statute  ot  1819  as  declares  that  certain  bills  shall  be  consid- 
ered inland  bills  was  intentionally  omitted  ;  and  the  rule  left 
as  established  by  the  supreme  court  of  the  United  States  and 
the  courts  of  various  states,  to  wit :  that  a  bill  drawn  in  one 
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tate  of  the  Union  upon  a  person  living  in  another  is  to  be 
rwUed  as  a  foreign  bill.  Buckner  v.  Pinley  S^c.  2  Peters 
S6 ;  Dickens  v.  Beat,  10  Id.  379;  Bank  of  U.  S.  v.  Dan. 
i  4^.  12  Id.  32 ;  Holliday  v.  McDougall  ^c.  20  Wend.  81 ; 
'kenaurith  Sf  Co.  v.  Chamberlinf  6  B.  Monroe  60 ;  Story  on 
ills,  p.  666,7,^466. 

When  acceptance  is  refused  of  foreign  bill,  there  must  be 
vroiesi  as  weU  as  notice  ;  at  what  time  protest  may  be  made. 

When  a  foreign  bill  is  presented  to  the  drawees  for  accep- 
oce,  and  they  refuse  to  accept,  it  is  necessary,  in  order  to 
ititle  the  holder  to  recover  against  the  drawer  or  endorser, 
mt  there  should  be  not  only  a  notice  of,  but  also  a  protest 
r  noQ-acceptance.  Thompson  v.  Cumming,  2  Leigh  32  L 
nd  therefore  where  a  bill  is  payable  sixty  days  after  sight, 
id,  apon  sight  thereof,  the  drawees  refuse  to  accept,  al- 
loogh  at  the  expiration  of  the  sixty  days  it  should  be  again 
vieated  for  payment  and  payment  should  be  refused,  and 
me  should  then  be  protest  for  non-payment  and  notice 
mreof,  this  will  not  be  sufficient  to  charge  the  endorser. 
roof  that  the  bill  was  duly  protested  for  non-acceptance,  is 
dispensable.  S.  C. 
Inacase  in  Virginia,  (Nelson  v.  Fotterall,  cited  ante,  p.  147-8) 

was  insisted  that  it  was  the  duty  of  the  holders  of  the  bill 
I  Liverpool,  on  Tuesday  the  27th  of  March  1827,  when  the 
imwee  refused  acceptance  of  the  same,  to  put  it  in  the  hands 
r  a  notary  public  for  protest,  without  waiting  till  the  next 
ay;  unless  prevented  by  inevitable  accident.  It  appeared 
I  the  case  that  fruitless  attempts  were  made  by  the  clerk  of 
le  holder  to  find  the  drawee  at  his  counting  room  on  Saturday 
le  24th  of  March,  (the  very  day  when  the  bill  arrived  at 
jrerpool,)  and  on  Monday  the  26th;  that  on  the  27th,  dili- 
eat  search  was  made  by  the  holder  himself  at  the  exchange, 
IS  brokers'  offices,  and  the  news  room,  at  which  places  the 
rawee  did  most  of  the  little  business  which  he  transacted  ; 
nd  that,  in  consequence  of  these  searches  and  enquiries,  the 
mwee  at  length  made  his  appearance  at  the  house  of  the 
older,  when  the  bill  was  presented  to  him  and  he  refused  to 
ceept.  The  protest  for  non-acceptance  was  on  the  28th  of 
bieh  1827.  It  was  the  opinion  of  the  circuit  court  that  the 
vidence  ought  to  be  submitted  to  the  jury  for  them  to  deter- 
dine,  whether  the  business  hours  of  the  day,  on  which  accep- 
HMie  of  the  bill  was  refused,  had  not  then  elapsed,  or  so  nearly 
lapted  that  the  bill  could  not  be  put  in  the  hands  of  the  no- 
ary  ou  that  day  within  the  business  hours  thereof,  and,  if  the 
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fact  was  so,  that  the  protest  of  said  bill  oq  the  day  followiDg, 
was  legal  and  regular.  This  opinion  was  sustained  by  the 
court  of  appeals. 

8.  Non-acceptance  followed  by  protest  and  notice  gives  a  right 
of  action  against  drawer  or  endorser. 

It  is  clear  (whatever  might  formerly  have  been  considered 
on  the  subject)  that  by  the  non-acceptance,  followed  by  the 
protest  and  notice,  the  holder  acquires  an  immediate  right  of 
action  against  the  drawer — a  right  of  action,  not  in  respect  of 
any  special  damage  from  the  non-acceptance,  but  a  right  e( 
action  on  the  biU—ei  right  of  action  to  recover  the  full  amount 
of  the  bill.  Macarty  v.  Barrow^  2  Str.  949,  more  acciiratdf 
stated  in  3  Wils.  16 ;  Milford  v.  Mayor,  Dougl.  64 ;  Brigki 
Y.  Furrier,  Bui.  N.  P.  269;  Whitehead  v.  Walker,  9  M.  & 
W.  516,  cited  ante,  1  Rob.  Pract.  476;  Winthrop  v.  Pepom 
^c.  1  Bay  468 ;  Robinson  v.  Ames,  20  Johns.  160.  And  the 
case  of  an  endorser  is  not  distinguished  in  this  respect  fros 
that  of  the  drawer.  Ballingalls  i^c.  v.  Gloster,  4  li^p.  268^ 
3  East  481 ;  Watson  ^c.  v.  Loring  S^.  3  Mass.  667 ;  Lems 
V.  Cook,  8  Id.  460 ;  Masm  Sfc.  v.  Franklin,  3  Johns.  802. 
The  holder  having  a  right  to  commence  a  suit  upon  the  pro- 
test for  non-acceptance,  the  omission  to  present  the  bill  for 
payment  is  no  defence  against  a  recovery.  S.  C. ;  TF#Mm 
4*e.  V.  Buck  ^c.  4  Johns.  148 ;  Miller  v.  Hackley,  6  Id.  384; 
Bank  of  Rochester  v.  Gray,  2  Hill  228.  There  is,  on  this 
subject,  a  very  uniform  course  of  decision  in  England,  in  one 
state  courts  and  in  the  supreme  court  of  the  United  States. 
Evans  v.  Gee,  11  Peters  80. 


CHAPTER  XYUI. 


WHO   MAT  BE   LIABLE    AS    ACCEPTOR   OF  A  BILL;    AND    HOW  THE 
ACCEPTANCE    MAT    BE    MADE. 

1.   On  a  bill  addressed  to  an  individtuil  or  a  fimh  who  mtff 
become  liable  as  acceptor, 

A  bill  directed  to  a  particular  person  can  be  accepted  by  no 
body  but  that  person,  except  for  honour.  Davis  v.  Clarksp 
1  Car.  &  Kirw.  177,  47  Eng.  Com.  Law  Rep.  177.     If  A 
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limvB  a  bill  on  B,  who  refuses  to  accept  it,  and  C  rather  than 
il  thall  be  protested  accepts  it  for  the  honour  of  A,  this  accep- 
Uce  will  bind  C.  1  Ld.  Raym.  675.  But,  except  in  cases 
xf  acceptance  for  the  honour  of  the  diawer,  none  but  the 
liawee,  or  one  of  the  drawees,  can  be  bound  by  an  acceptance. 

If  there  be,  in  Virginia,  a  firm  of  D,  M  &  Co.,  one  of  whom, 
W  D,  resides  in  London,  a  bill  addressed  to  W  D,  London, 
lad  accepted  by  him,  will  not  be  a  ground  of  action  against 
he  firm,  unless  it  appear  that  the  firm  did  business  in  London 
inder  the  name  of  W  D,  and  that  the  bill  was  understood  to 
m  addressed  to,  and  accepted  for,  the  firm.  This  not  appear- 
Bg,  thoagh  the  bill  express  to  be  on  account  of  the  firm, 
he  acceptance  in  the  name  of  W  D,  to  whom  the  bill  is  ad- 
Irwcid,  binds  him  only,  not  the  firm.  Cunningham  Sfc.  y. 
fcttlAaon,  12  Leigh  32. 

If  a  bill  not  drawn  on  a  firm,  but  on  an  individual  who  is 
i  BMinber  of  it,  be  accepted  in  the  name  of  the  firm  by  that 
ndividual,  the  acceptance,  though  not  binding  on  the  other 
Btmbers  of  the  firm,  is  binding  on  him.  Nicholls  Sfc.  ¥. 
Dimmond,  9  W.  H.  d&  G.  154,  24  Eng.  Law  &  Eq.  403. 

If  a  bill,  drawn  on  a  firm,  be  accepted  on  their  behalf  by 
I  person  describing  himself  as  their  manager — although  he 
iMiy  have  &lsely  affirmed  that  he  had  authority  so  to  accept — 
tbate  may  be  an  action  against  him  as  acceptor.  Owen  v. 
Fm  Usier,  10  Com.  Bench  (1  J.  Scott)  318,  70  Eng.  Com. 
Ijtw  Rep.  318,  1  Eng.  Law  &  Eq.  396. 

2.  Acceptance  may  be  absolute  or  conditional. 

A  general  acceptance  of  a  bill  or  order  binds  the  acceptor 
to  a  payee  who  takes  it  bona  fide  and  for  a  valuable  considera- 
tion, notwithstanding  the  consideration  inducing  the  acceptance 
afterwards  fails ;  such  failure  being  without  any  fault  on  the 
payee's  part.     Corbin^s  adm^r  v.  Southgate,  3  H.  &  M.  319. 

There  may  be  a  conditional  as  well  as  an  absolute  accep- 
tance.    Pierson  v.  Dunlop,  Cowp.  674. 

The  bill  calling  on  the  drawee  to  pay  on  a  particular  day, 
the  drawee  by  his  acceptance  may  extend  the  time  of  pay- 
ment, subject  to  an  option  in  the  holder  to  treat  the  bill  as 
dishonoured  by  such  acceptance,  or  to  take  the  acceptance  and 
agree  to  the  alteration.  In  the  latter  case,  it  does  not  lie  in 
the  mouth  of  the  acceptor  to  object  to  what  is  thus  done  in 
•eeordance  with  the  words  of  his  acceptance.  Russell  v. 
PkUHps,  14  Adol.  &  EL,  N.  S.  891,  68  Eng.  Com.  Law  Rep. 
Ml ;  U.  S.  r.  Bank  of  Metropolis^  15  Peters  395. 
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Where  the  drawee  wrote  on  the  back  of  the  draft,  "  I  will 
see  the  within  paid  eventually,"  it  was  considered  in  Ken- 
tucky, that  this,  if  not  an  undertaking  to  pay  immediately, 
was  at  least  a  promise  to  pay  in  a  reasonable  time.  Brantum 
V.  Henderson,  12  B.  Monroe  62. 

3.  Whether  party  who  writes  acceptance  can  erase  it  before 
it  leaves  his  hands  ;  whether,  if  acceptance  be  cancelled  bff 
mistake,  the  mistake  may  be  corrected. 

Where  a  bill  left  for  acceptance  had  been  accepted,  and  the 
acceptance  afterwards  cut  off  and  the  bill  returned  in  that  mu- 
tilated state,  Lord  Kenyon  seems  to  have  been  of  opinion  that, 
the  acceptor  was  still  bound.     Tummer  v.  Oddie,  cited  ii^ 
6  Bast  200.     Lord  Ellenborough  appears  to  have  entertaiaedi 
a  similar  opinion.     Thornton  S^.  v.  Dick  S/^c,  4  Esp.  270 ; 
Bentinck  v.  Dorrien  4^.  6  East  200.     Lawrence,  i.  thought 
it  worth  considering  how  that  which  is  not  communicated  to 
the  holder  can  be  considered  as  an  acceptance  while  it  is  yet 
in  the  hands  of  the  drawee,  and  where  he  obliterates  it  before 
any  communication  made  to  the  holder.     S.  C. 

Lord  Ellenborough  is  supposed  to  have  changed  his  opinioo. 
Prom  what  he  said  in  Raper  S^  v.  Birkbeck,  15  East  20,  that 
inference  is  drawn  by  several  of  the  judges  who  sat  in  Cor 
V.  Troy.  5  Barn.  &,  Aid.  474.  This  case  adopts  the  rule  laid 
down  by  Pothier  in  his  treatise  on  bills  of  exchange,  (2  vol. 
114,  par.  1,  c.  3.  ^  3.)  that  a  party  who  has  written  an  aceep* 
tance«  may  erase  it  before  it  goes  out  of  his  hands.  7  Eog. 
Com.  Law  Rep.  163. 

A  fortiori,  said  Lord  Ellenboroug-h,  a  third  person  who  can- 
cels an  acceptance  by  mistake,  bavins?  no  authority  so  to  do, 
shall  not  be  held  thereby  to  make  void  the  bill,  but  shall  be 
at  liberty  to  correct  that  mistake  in  furtherance  of  the  rights 
of  the  parties  to  the  btlL  Itaper  iSt.  v.  Birkbeck  ^t.  15  East 
20 :  yotriU  V.  Bossi,  i  Barn.  &.  Adol.  757.  22  Eng.  Com.  Law 
Reix  176. 

4.    Wkeihtr  parol  acceptamce  wild  bimd  meeeptor. 

In  the  case  of  an  existing  bill,  it  has  been  decided  that  proof 
of  a  parv»l  acceptance  will  sustain  an  action  against  the  acce|^ 
tor.  and  this  notwithstanding  the  statute  of  3  and  4  Ann,  c  9^ 
requires  the  acceptance  to  be  in  writing  in  order  to  eharge  the 
dimver  with  danuges  and  costs :  thai  statute  baring  a  proviso 
that  it  shall  not  extend  to  discharge  any  remedy  that  any  per- 
aoa  may  have  agamst  the  acceptor    Lamfey  v/Patecr,  2  Sir. 
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OOO;  Miln  v.  Presi  ^c.  1  Holt's  N.  P.  R.  181,  3  Eng.  Com. 
AW  Rep.  67 ;  Ontario  Bank  v.  Worthington,  12  Wend.  598. 

The  parol  acceptance  being  no  more  than  a  parol  promise, 
•eems  to  the  author  that  whether  or  no  the  acceptor  can  be 
larged  on  such  promise  may  depend  on  whether  the  promise 

to  pay  a  debt  of  his  own,  or  to  answer  for  the  debt  of  ano- 
ter.  For  in  the  latter  case,  no  action  can  lawfully  be  brought 
nlesB  the  promise  or  some  memorandum  or  note  thereof  be 
I  writing  and  signed  by  the  party  to  be  charged  thereby,  or 
ia  agent.  Such  is  the  provision  of  the  Code  of  Virginia,  p. 
r9|  ch.  143,  ^  1,  taken  from  the  statute  of  29  Car.  2,  c.  3,  ^  4. 

Ai  what  time  acceptance  may  be  made.  Whether  a  per-- 
joift  promising  to  accept  a  future  billy  will  be  liable  as  an 
tuceptor.  Review  of  the  decisions.  Rule  established  in 
England,  that  a  promise  to  accept  a  non-existing  bill  does 
mnt  amount  to  an  acceptance. 

Formerly,  acceptance  after  the  day  of  payment  seems  to 
nro  been  common.  Mutford  v.  Wakot,  1  Ld.  Raym.  574, 
dk.  129,  12  Mod.  410. 

With  respect  to  a  promise  to  accept  a  future  bill,  there  has 
leo  considerable  diversity  of  opinion.  Such  a  promise  has 
metimes  been  put  on  the  ground  of  a  contract,  for  breach 
which  an  action  lies.  Beawe's  Lex.  Mercat.,  p.  466,  pi. 
.2.  But  this  would  not  enable  an  endorsee  to  charge  the 
awee  by  virtue  of  such  promise,  that  not  being  assignable. 
en/,  C.  J.  in  McEvers  v.  Mason,  10  Johns.  215.  Ld.  Hard- 
\cke  thought  there  could  be  no  doubt  that  an  acceptance  of 
bill  already  drawn  might  be  by  letter,  and  it  has  been  so  de- 
mined.  Powell  v.  Monier,  1  Atk.  611 ;  Wilkinson  v.  Lut- 
dgCj  1  Str.  648.  Lord  Mansfield  went  further,  and  held 
person  liable  on  a  promise  to  accept  a  bill  to  be  drawn  ; 
lioiher  he  was  deemed  liable  as  actual  acceptor,  or  on  his 
acial  contract  to  accept,  does  not  clearly  appear ;  it  was  so 
jadged  in  an  action,  not  by  an  endorsee  but  by  the  drawers 
smselves.  Pillans  Sfc.  v.  Van  Mierop  Sfc.  3  Burr.  1663. 
subsequent  cases,  the  action  was  sustained  on  a  promise  to 
nonr  an  existing  bill ;  in  respect  to  such  a  bill,  the  promise 
ing  deemed  an  acceptance,  it  was  no  objection  that  the  ac- 
Mk  on  it  was  by  an  endorsee.  Pierson  v.  Dunlop  Sfc.  Cowp. 
I ;  Mason  v.  Hunt,  Dougl.  296. 

Lord  Kenyan  lamented  that  any  thing  had  been  deemed  to 

an  acceptance  of  a  bill  besides  an  express  acceptance  in 

iting ;  he  was  not  disposed  to  carry  the  decisions  to  the 

tgth  contended  for  and  to  say  that  a  promise  to  accept  a  bill 
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before  it  was  drawn  was  equally  binding  as  if  made  aftQ^ 
wards.  Johnson  ^c.  v.  CollingSj  1  East  98.  Lord  JBrUento- 
rough  took  a  similar  view ;  it  was  a  promise  .to  accept  an  er- 
isiing  bill  that  was  sustained  in  Clarke  4*c.  v.  Cook^  4  EaU 
58. 

In  Massachusetts  there  were  early  cases  in  favour  of  holding 
obligatory  a  promise  to  accept  a  bill,  though  made  before  it 
was  drawn.     Wilson  v.  Clements^  3  Mass.  11 ;  Storer  v. 
Logan  Sf'c.  9  Mass.  58.     At  this  period  the  English  courts  ad- 
hered to  the  authority  of  Powell  v.  Monier^  and  held  a  pro> 
mise  to  accept,  or  certainly  pay,  an  existing  bill,  to  be  an  a^ 
ceptance.     Wynne  8fc.  v.  Rakes  Sfc.  5  East  514.     And  in 
New  York,  Kent,  C.  J.,  adverted  to  the  distinction  between 
an  existing  bill  and  one  to  be  drawn.     McEf>ar$  ▼.  Mamm, 
10  Johns.  215.     But  Mr.  Justice  Story  and  the  supreme  court 
of  the  United  States,  notwithstanding  the  expressions  in  some 
opinions  of  English  judges,  considered  that  no  case  bad  been 
decided  on  this  distinction,  and  held  that  a  letter  written  within 
a  reasonable  time  before  or  after  the  date  of  a  bill  of  exchange, 
describing  it  in  terms  not  to  be  mistaken  and  promising  toae* 
cept  it  is,  if  shewn  to  the  person  who  afterwards  takes  tiie 
bill  on  the  credit  of  the  letter,  a  virtual  acceptance  binding 
the  person  who  makes  the  promise.     Payson  4re.  v.  CooUgi 
4*c.  2  Gal.  233,  2  Wheat.  66.     The  supreme  court  of  New 
York  concurred  with  the  supreme  court  of  the  United  Statei. 
Goodrich  ^c.  v.  Gordon,  15  Johns.  6 ;  Parker  v.  CtreAf  i 
Wend.  545.     And  the  same  rule  was  recognized  in  Kentueky. 
Vance  ^c.  v.  Ward,  2  Dana  95  ;  Read  ^  Son  v.  Martk  * 
B.  Monroe  10 ;  and  South  Carolina,  Kendrick  ▼.  CamfUl 
4re.  1  Bailey  552. 

This  rule  the  supreme  court  believed  to  be  in  accordanci 
with  the  doctrine  both  in  the  English  and  American  coarti; 
but  after  it  was  established,  there  were  before  the  court  other 
cases  which  seemed  to  it  not  to  come  within  that  rule.    jSfdUii' 
tnelpennick  ^c.  v.  Bayard  ^c.  I  Peters  285 ;  Bayce  ^  v* 
Edwards,  4  Peters  121.     In  New  York  when  one  of  thecasei 
above  cited,  came  before  the  court  of  errors,  it  was  modi 
doubted  whether  it  was  within  the  rule.     Greele  v.  Parhtt, 
5  Wend.  414.     A  subsequent  case  brought   the  rule  itself 
within  more  narrow  limits  than  had  before  prevailed  in  thai 
state.     Ontario  Bank  v.  Worthington,  12  Wend.  598. 

By  the  Revised  Statutes,  it  was  provided  that  ^^no  penoB 
within  this  state  shall  be  charged  as  an  acceptor  on  a  bill  of 
exchange  unless  his  acceptance  shall  be  in  writing,  signed  by 
himself  or  bis  lawful  agent,"  1  R.  S.  768,  ^6;  that  '< if  toeh 
acceptance  be  written  on  a  paper  other  than  the  bill,  it  shall 
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lot  bind  the  acceptor  except  in  favour  of  a  person  to  whom 
meh  acceptance  shall  have  been  shewn,  and  who,  on  the  faith 
liereof,  shall  have  received  the  bill  for  a  valuable  considera- 
Ikm,"  ^  7 ;  and  that  '<  an  unconditional  promise,  in  writing, 
;o  accept  a  bill  before  it  is  drawn,  shall  be  deemed  an  actual 
Msceptance  in  favour  of  every  person  who,  upon  the  faith 
iMfeof,  shall  have  received  the  bill  for  a  valuable  considera- 
ion"  4  8.  These  sections  do  not  impair  the  right  of  any 
Mnon  to  whom  a  promise  to  accept  a  bill  may  have  been 
nade,  and  who  on  the  faith  of  such  promise  shall  have  drawn 
IT  negotiated  the  bill,  to  recover  damages  of  the  party  making 
neh  promise  on  his  refusal  to  accept  such  bill.     <$>  10. 

The  English  courts  having  held  in  respect  to  an  existing 
^Uf  that  a  promise  to  accept  would  not  amount  to  an  accep- 
aace  unless  the  promise  was  in  terms  not  admitting  of  any 
loobi,  Rees  v.  Warwick^  2  Barn.  Sc  Aid.  113,  the  supreme 
xrait  of  Louisiana  distinguished  a  promise  to  accept,  contem- 
lialing  a  specific  bill  or  bills,  from  a  promise  not  thus  specific ; 
nd  declared  that  a  general  authority  to  draw  to  a  certain 
UDOiiDt  without  any  description  by  which  the  bills  drawn  can 
m  identified,  cannot  be  construed  into  such  an  acceptance  of 
hm  fbtore  bUls  drawn  under  it,  so  as  to  authorize  suit  against 
lie  drawee  by  third  persons.  Carroltofi  Bank  v.  Tayleur  S^e. 
L$  Louis.  498.  To  supply  the  place  of  a  written  acceptance 
Ml  a  billy  the  promise  to  accept,  it  considered,  must  describe  the 
rill  in  such  a  way  that  the  promise  can  apply  to  no  ether  bill. 
L  letter  of  credit  giving  authority  to  draw  for  an  amount  not 
nDeeeding  $  1500,  (the  drafts  to  be  drawn  at  not  less  than  100 
lays  after  date,)  it  held  would  not  authorize  suit  on  it  as  an 
tDoeptance  of  any  particular  bills.  Von  Phul  Sfc.  v.  Shan 
Ye.  2  Rob.  148. 

In  the  last  case  adjudged  by  Mr.  Justice  Story  on  the  sub- 
let he  lamented  that  the  doctrine  of  a  virtual  acceptance  of 
I  Doa-existing  bill  ever  was  established  by  the  supreme  court 
if  the  United  States,  aixl  said  if  the  question  had  been  en- 
;iiely  new  he  was  well  satisfied  that  it  would  not  have  been 
eeognized  as  fit  to  be  promulgated  by  that  court,  it  being  at 
mee  unsound  in  policy  and  full  of  inconvenience.  But  the 
npreme  court  yielded,  as  he  did,  to  what  seemed  at  that  time 
lie  result  of  the  English  authorities.  Wildes  Sfc.  v.  Savage^ 
L  Story's  Rep.  27.  The  doctrine,  he  observes,  never  was  ap- 
plicable or  could  be  applied  to  any  bills  of  exchange,  except 
nich  as  were  payable  on  demand  or  at  a  fixed  time  after  date. 
iHTbere  bills  are  drawn  payable  at  so  many  days  after  sight  it 
t  impracticable  to  apply  the  doctrine  ;  for  there  remains  a  fu- 
nre  act  to  be  done,  the  presentment  and  sight  of  the  bill  before 


166  ACTION    ON   UNSEALED   INSTRUMENTS.  [TIT.  S; 

the  period  for  which  it  is  to  run,  and  at  which  it  is  to  be- 
come payable,  can  commence.  S.  C.  28 ;  Howland  6fc.  t. 
Carson  ^c,  3  Harris  453. 

Meanwhile,  in  England,  the  opinion  expressed  by  Lord 
Kenyon  in  Johnson  ^c.  v.  Collings^  that  a  promise  to  accept 
a  non-existing  bill  will  not  amount  to  an  acceptance,  even 
though  the  bill  be  taken  on  the  faith  of  it,  has  been  generally 
acquiesced  in.  And  the  doctrine,  as  Parke,  B.  observes,  ii 
reasonable,  simple  and  convenient.  For  reason  points  oot, 
that  in  order  to  constitute  an  acceptance  there  ought  to  be  t 
bill  in  existence  which  could  be  accepted ;  and  to  hold  that 
the  same  act  would  be  an  acceptance  or  not  according  to  the 
subsequent  contingency  of  the  holder  of  the  bill  having  notice 
of  it,  would  introduce  a  strange  anomaly  and  confusion  into 
the  relation  of  the  parties  to  the  bill,  the  drawee  being  an  ac- 
ceptor as  to  some  and  not  as  to  other  endorsees.  Bank  0f 
Ireland  v.  Archer,  11  M.  &  W.  389. 

No  subsequent  case  in  England  appears  to  have  cast  any 
doubt  upon  the  propriety  of  what  Lord  Ketiyon  said  excepts 
report  of  Miln  v.  Prist  ^c.  in  1  Holt's  N.  P.  Rep.  181,  S 
Eng.  Com.  Law  Rep.  67,  which,  Parke,  B.  remarks,  is  evi- 
dently inaccurate.  The  decision  of  that  case,  according  Itf 
the  report  in  4  Camp.  393,  he  considers  to  amount  merely  to 
this,  that  the  authority  of  Johnson  ^c,  v.  CoUings  was  di- 
rectly in  point,  there  being  no  evidence  of  any  commnniea- 
tion  to  the  plaintiff  of  the  promise  to  accept.  This  is  the 
view  of  the  court  of  exchequer,  whose  judgment  Parke^  BL 
delivered.  That  judgment  establishes  that  a  parol  promise  to 
accept  a  foreign  bill  before  it  was  drawn  does  not  amount  te 
an  acceptance ;  notwithstanding  such  promise  was  command 
cated  to  the  endorsees  and  the  bill  taken  by  them  on  the  fiuth 
of  it. 

In  Virginia,  and  other  states  which  have  not  yet  sanctioned 
the  rule  of  Coolidge  S^c.  v.  Payson,  we  may  reasonably  anti- 
cipate that  the  rule  of  the  Bank  of  Ireland  v.  Archer  wffl 
be  preferred  to  that  of  Coolidge  S^c,  v.  Payson. 
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CHAPTER  XIX. 

kJfCE    ADMITS    HAND-WBITINO    OF    DRAWER  AND  RIGHT    OF 
B    TO    ENDORSE.       UNDER    WHAT    CIRCUMSTANCES     ACCEP- 


piance  binds  drawee  to  a  holder  for  value,  though 
drawer^ 8  signature  be  a  forgery. 

regular  bill  transaction,  the  drawing  is  a  mode  by 
the  drawer  pays  a  sum  of  money  to  his  payee  or  en- 
through  an  acceptor.  1  Bos.  &  Pul.  654.  When  the 
has  accepted,  he  is  the  original  debtor.  2  Burr.  674. 
hoald  not  accept  unless  he  knows  the  hand-writing  of 
srer  or  has  used  due  caution  to  ascertain  it ;  for  his  ac- 
e  binds  him  to  a  holder  for  value  without  notice,  though 
wture  of  the  drawer's  name  should  prove  to  be  a  for- 
There  is,  indeed,  one  case  in  Lord  Raymond^s  time  in 
while  of  opinion  that  in  an  action  against  the  acceptor 
lot  necessary  to  prove  the  hand-writing  of  the  drawer, 
ite  than  by  proving  the  acceptance — which  was  an  ac- 
dgment  by  the  acceptor,  who  was  supposed  to  know 
id  of  his  correspondent — he  seemed  to  think  that  it 
not  be  conclusive  against  him  if  he  could  shew  the 
J,  Wilkinson  v.  Lutwidge,  I  Sir.  648.  But  in  an- 
ise, in  which  the  defendant  offered  to  prove  the  instru- 

forged  bill  by  calling  persons  acquainted  with  the 
8  hand  to  swear  that  they  did  not  believe  it  to  be  his, 
sf  justice  would  not  admit  this  from  the  danger  to  ne- 
)  paper,  and  because  a  man  might  with  design  write 
f  to  his  usual  method ;  his  impression,  then,  was  that 
itaal  proof  of  forgery  would  not  excuse  the  defendants 
their  own  acceptance,  which  had  given  the  bill  a  credit 
endorsee.  Jenyns  v.  Fowler  (fc.  2  Sir.  946.  Nor  is 
ay  thing  at  all  inconsistent  with  this  in  another  case  in 
5,  to  which  Tindal,  C.  J.,  in  4  Man.  &  Grang.  220, 
for  the  case  referred  to  was  not  an  action  against  the 
r  but  the  endorser,  and  the  question  was  not  as  to  the 
riting  of  the  drawer  but  of  the  defendant  himself. 

V.  Le  jB/anc,  2  Str.  1051. 

ly  be  considered  to  be  well  established  that  an  acceptor 
set  up  a  want  of  identity  as  to  the  party  by  whom  the 
Tesses  to  have  been  drawn.  After  accepting  and  thereby 
an  apparent  validity  to  a  bill  he  has  not  a  right  in  an 
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action  against  him  as  acceptor,  to  set  up  as  a  defence  that  the 
name  of  the  drawer  was  forged.  Sanderson  v.  CoUman,  4 
Man.  &  Grang.  220,  43  Eng.  Com.  Law  Rep.  120 ;  Leach  v. 
Buchanan,  4  Esp.  226. 

2.  Drawee  who  pays  bill,  where  drawer^ s  signature  is  forged^ 
cannot  recover  the  money  back;  how  far  this  rule  is  imc/f- 
Jkd. 

If  the  drawee  pays  a  bill  which  proves  to  be  a  forgery  as  to 
the  drawer's  signature,  he  cannot,  on  the  ground  of  the  pay- 
ment  being  by  mistake,  recover  back  the  money  from  an  en- 
dorsee who  is  an  innocent  and  bona  fide  holder.  Price  v. 
Neal,  3  Burr.  1354,  1  W.  Bl.  390 ;  Smith  ^e.  v.  Mercer  ^ 
6  Taunt.  76,  1  Eng.  Com.  Law  Rep.  312;  10  Wheat.  360. 

The  court  of  appeals  of  New  York  considers  that  the  rea- 
son of  this  rule  does  not  apply  to  a  case  where  the  forgery  ii 
not  in  counterfeiting  the  name  of  the  drawer  but  in  altering 
the  body  of  the  bill — that  however  reasonable  it  may  be  to 
presume  that  the  drawee  is  acquainted  with  the  drawer's  sig^ 
nature,  or  able  to  ascertain  whether  it  is  genuine,  it  is  not  ret- 
sonable  to  require  him  to  know  the  hand-writing  of  the  residua 
of  the  bill.  Bank  of  Commerce  v.  Union  Bank^  3  Coni- 
stock  235.  In  this  case  the  forgery  was  committed  by  altering 
the  date,  number,  amount  and  payee's  name;  the  amount 
being  made  much  larger  than  the  bill  was  in  truth  drawn  for. 
The  jury,  however,  found  that  the  payment  was  by  mistake, 
and  without  knowledge  of,  or  reason  to  suspect  the  fraudulent 
alterations ;  the  drawee  recovered  back  from  the  party  whoa 
he  had  paid  by  mistake. 

A  more  questionable  decision  has  been  made  by  the  same 
court  in  distinguishing  between  a  payment  by  drawees  and  t 
payment  by  parties  who  intervened  for  the  honour  of  the 
drawers.  The  court  admits  that  the  rule  of  Price  v.  Neal 
would  have  applied  to  them  as  well  as  the  drawees  had  they 
seen  the  bill  before  they  parted  with  their  money ;  it  rests  its 
decision  on  the  ground  thai  they  had  not  seen  it  before  making 
the  payment,  and  had  no  opportunity  of  judging  whether  the 
bill  was  in  the  hand-writing  of  the  drawers  or  not.  Ooddard 
V.  Merchants  Bank,  4  Comstock  149. 

If  the  drawee  after  accepting  or  paying  a  bill,  and  thereby 
giving  an  apparent  validity  to  it,  would  not  have  a  right  to 
set  up  that  the  name  of  the  drawer  was  forged — ^if  the  alle- 
gation that  he  had  been  so  improvident  as  to  accept  or  pay 
the  bill  without  seeing  it  would  not  avail  him — ^it  is  not  easy 
to  see  bow  one  who  comes  forward  and  either  accepts  or  payt 
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of  the  drawee,  can  stand  on  better  or  higher  ground. 
jt  is  a  question  which  deserves  at  least  a  careful  consideration 
lefore  the  rule  should  be  so  established. 

L  Acceptor  or  maker  of  instrument  payable  to  another^ s  or- 
detj  cannot  deny  his  authority  to  endorse. 

When  a  bill  is  made  payable  to  an  infant,  who  is  both  drawer 
lad  endorser,  the  fact  of  such  infancy,  though  it  might  be  a 
lefeoce  in  an  action  against  the  drawer,  will  not  be  enquired 
oto  in  an  action  against  the  acceptor.  Taylor  v.  Croker^  4 
Bsp.  187.  It  is,  says  Bay  ley,  J.,  a  general  principle  applica- 
iIb  to  all  negotiable  securities,  that  a  person  shall  not  dispute 
hm  power  of  another  to  endorse  such  an  instrument  when  he 
isnrls  by  the  instrument  which  he  issues  to  the  world  that 
bo  other  has  such  power.  Drayton  v.  Daie,  2  Barn.  Sc  Cress. 
103,  9  Eng.  Com.  Law  Rep.  94.  Here  it  was  considered  no 
rilid  objection  that  the  endorsement  was  made  by  Clarke — a 
Mnkrupt — ^without  the  previous  consent  of  the  assignees :  the 
■sigfieea  not  having  made  any  claim,  the  defendant  who  as- 
lerted  to  all  those  who  should  see  the  bill  that  Clarke  had 
lothority  to  endorse,  was  estopped  from  setting  up  their  rights. 
k  similar  plea  was  overruled  in  Pitt  v.  Chappelon,  8  M.  & 
W.  616. 

The  law  is  then  settled  that  the  acceptor  of  a  bill,  or  maker 
if  ft  note,  payable  to  the  order  of  another,  having  thereby  ac- 
uowledged  the  right  of  that  other  to  endorse,  cannot  after- 
VHda  deny  that  right.  Sanderson  v.  Collman,  4  Man.  &  Gr. 
iaO,  43  Eng.  Com.  Law  Rep.  120 ;  Halifax  v.  Lyle,  3  W. 
B.  &  G.  452 ;  Fogg  v.  Wollcutt,  1  Cush.  300. 

L  Difference  between  handwriting  of  drawer  and  payee.  If 
payee's  name  be  forged,  acceptor  generally  either  not  liable 
i&  pay  endorsee^  or  if  he  has  paid  entitled  to  recover  back. 

Though  the  acceptor  admits  that  the  bill  was  drawn  by  the 
parties  by  whom  it  purports  to  be  drawn,  he  does  not  gene- 
nlly  by  his  acceptance  admit  the  handwriting  of  the  payee, 
Mr  of  any  subsequent  endorser.  Smith  v.  Chester,  I  T.  R. 
564;  Robinson  v.  Yarson,  7  Taunt.  455,  2  Eng.  Com.  Law 
Bop.  176 ;  Dana  v.  Underwood,  19  Pick.  199. 

The  general  rule  is,  that  the  holder  is  bound  to  know  that 
the  previous  endorsements,  including  that  of  the  payee,  are  in 
Jm  handwriting  of  the  parties  whose  names  appear  upon  the 
>iU,  or  were  duly  authorized  by  them.  And  if  it  should  ap- 
that  one  of  them  is  forged,  he  cannot  recover  against  the 
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acceptor,  although  the  forged  name  was  on  the  bill  at  the  time 
of  the  acceptance.  Mead  v.  Young,  4  T.  R.  28 ;  Esdaik 
V.  La  Nauze,  1  You.  &  Coll.  400 ;  8  Man.  Gr.  &,  Scott  87a 
And  if  the  holder  has  received  the  money  from  the  acceptor, 
and  the  forgery  is  afterwards  discovered,  he  will  be  compelled 
to  repay  it,  if  on  such  discovery  reasonable  diligence  is  used 
in  giving  notice  of  the  forgery.  Canal  Bank  v.  BankoJ 
Albany,  1  Hill  287;  Talbot  v.  Bank  of  Rochester ,  Id.  295; 
Dick  ^c.  V.  Levinck,  11  Louis.  576.  The  reason  of  the  mk 
is  obvious.  A  forged  endorsement  cannot  transfer  any  inte- 
rest in  the  bill,  and  the  holder  therefore  has  no  right  to  dt- 
mand  the  money.  If  the  bill  is  dishonoured  by  the  drawM, 
the  drawer  is  not  responsible.  And  if  the  drawee  pays  it  to 
a  person  not  authorized  to  receive  the  money,  he  cannot  clain 
credit  for  it  in  his  account  with  the  drawer.  Taney^  C.  J., 
11  How.  183.  This  view  is  consistent  with — indeed  goes  to 
sustain  the  judgment  in  the  case  of  the  Bank  of  CommertB 
V.  Union  Bank,  cited  ante,  p.  158 ;  for  that  was  the  case  of 
a  payment  to  a  person  not  authorized  to  receive  the  moneys 
a  case  therefore  in  which  for  what  was  so  paid,  the  drawee 
could  not  claim  credit  in  his  account  with  the  drawer. 

6.  Acceptor  liable  to  holder  where  bill  is  drawn  payable  to  a 
person  having  no  existence. 

When  an  action  is  brought  on  a  bill  payable  to  a  person 
having  no  existence,  great  consideration  is  given  to  this  faeC; 
especially  if  it  was  known  to  the  party  who  received  the  ralue 
of  the  bill  and  is  called  upon  to  repay  it.  Stone  v.  Freelamd^ 
3  T.  R.  316,  note. 

It  was  decided  in  Lord  Raymond* s  time  that  indebitatus  aS' 
sumpsit  would  lie  to  recover  the  value  of  a  bill  of  exchaoge 
drawn  payable  to  bearer.  Ward  v.  Evans,  2  Ld.  Raym. 
930.  That  doctrine  was  confirmed  in  Grant  v.  Vaughant  3 
Burr.  1517.  "  Undoubtedly,"  says  Lord  Mansfield^  "an  ac- 
tion for  money  had  and  received  to  the  plaintiflf's  use  may  be 
brought  by  the  bona  fide  bearer  of  a  note  payable  to  bearer. 
It  was  certainly  money  received  to  the  use  of  the  origiml 
advancer  of  it ;  and  if  so  it  is  for  the  use  of  the  person  who 
has  the  note  as  bearer."  Yates,  J.,  expressed  a  similar  opin- 
ion. Id.  1529.  On  this  decision  Lord  Kenyon  grounded  hii 
opinion  in  Taplock  v.  Harris,  3  T.  R.  182.  In  an  action 
against  acceptors  of  a  bill  payable  to  a  fictitious  person,  the 
plaintiffs  recovered  on  a  count  stating  the  bill  as  drawn  pay*; 
ble  to  bearer.  Vere  S/'c.  v.  Lewis  ^c.  3  T.  R.  182 ;  Mimd 
Sf^.  V.  CHbsan  ifc.  Id.  481. 
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Bills  to  the  value  of  near  a  million  a  year  had  passed  through 
the  houses  who  were  parties  to  the  bills  in  the  last  cause.  Id. 
483.  There  was  an  appeal  from  the  decision  of  the  king's 
bench  to  the  house  of  lords ;  and  pending  that  appeal  the 
question  was  before  the  common  pleas. 

Livesey  &  Co.  having  a  power  broad  enough  to  admit  of 
their  drawing  a  bill  in  the  name  of  John  Emett  payable  to 
bearer,  drew  it  payable  to  G.  C.  or  order,  and  endorsed  it  in 
the  name  of  G.  C.  when  in  fact  there  was  no  such  person. 
This  instrument  coming  to  the  hands  of  a  bona  fide  holder 
for  value,  and  it  being  impossible  to  prove  the  order  of  a  per- 
SOD  who  had  no  existence,  the  common  pleas,  like  the  king's 
bench,  adjudged  it  to  have  the  same  effect  as  if  it  had  been 
made  pay-ble  to  bearer.  "  A  bill  of  exchange,"  Ld.  Lougk- 
h^nniffh  said,  "  is  an  authority  to  pay  pursuant  to  the  order  of 
Che  payee  ;  and  it  is  also  an  undertaking  to  pay  pursuant  to 
that  order.  But  if  there  be  no  person  who  by  any  possibility 
can  give  such  order,  the  engagement  must  be  to  pay  the  bill. 
If  the  order  of  the  person  cannot  be  procured,  and  with  the 
knowledge  and  privity  of  the  parties  who  make  the  bill  such 
a  name  is  put  in  as  cannot  give  an  order,  it  is  in  effect,  and  in 
point  of  law,  the  same  thing  as  if  they  had  made  it  payable 
to  the  person  who  held  the  bill,  namely  the  bearer."  Collis 
r.  Emett  J  I  H.  Bl.  321. 

In  the  house  of  lords  after  hearing  the  opinions  of  the  judges, 
Lords  Kenyofij  Loughborough  and  Bathurst  expressing  them- 
selves in  favour  of  the  judgment  of  the  king's  bench  and  Lord 
TkurUno  against  it,  that  judgment  was  affirmed.  Gibson  (fc. 
V.  MinH  (fc.  1  H.  Bl.  669-625,  2  Brown's  Par.  Cas.  (Tomlin's 
edL)  48-61.  This  decision  soon  reached  the  United  States 
and  was  adopted  by  the  supreme  court  of  Pennsylvania  in  an 
action  against  the  acceptor  of  a  bill  drawn  by  the  same  house 
of  Livesey,  Hargreave  &  Co.  Hunter  v.  Blodget,  2  Yeates 
480. 

Under  such  circumstances  as  existed  in  these  cases,  no  dis- 
tinction can  be  made  between  the  drawer  and  acceptor  of  the 
bill.  Price  v.  Neale,  Burr.  1354 ;  Gibson  ^*c,  v.  Minet  Sfc,  I 
H.  Bl.  690;  Gibson  ^c.  v.  Hunter,  2  H.  Bl.  187,  Brown's 
Fsr.  Cas.  (Tomlin's  edi.)  235.  A  bill  of  exchange,  payable 
to  a  fictitious  payee  or  order,  and  endorsed  in  his  name  by 
concert  between  the  drawer  and  acceptor,  is  considered  as  a 
bill  payable  to  bearer,  whether  the  action  be  against  the 
drawer  or  acceptor  of  the  bill,  if  the  plaintiff  iu  such  action 
be  an  endorsee  for  valuable  consideration  without  notice  of 
the  fictitious  nature  of  the  bill.     S.  C.     It  is  otherwise  if  the 
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plaintiff  when  he  took  the  bill  had  such  notice.     Hunter  v. 
Jeffery,  Peake's  Add.  Cas.  146. 

When  the  bill  is  drawn  in  the  name  of,  as  well  as  payable 
to  a  fictitious  person,  and  the  acceptance  is  giv^en  on  the  credit 
of  the  person  who  in  fact  made  and  endorsed  it,  the  acceptor 
may  then  be  considered  as  undertaking  to  pay  to  the  signature 
of  that  person.  Cooper  v.  Meyer  ^c.  10  Barn.  &  Cress.  468, 
21  Eng.  Com.  Law  Rep.  116;  2  Bingh.  N.  C.  644. 

6.  Acceptor  liable  to  holder  though  payee^s  name  he  forged^  if 
tcith  that  name  on  it  bill  was  passed  by  drawer  to  holder. 

If  the  persons  in  whose  name  the  bill  is  drawn  and  to 
whom  it  is  made  payable  really  existed,  but  their  sigoatore 
was  forged,  then  it  is  a  question  in  England  whether  the  a^ 
ceptor  is  to  be  considered  as  having  undertaken  to  pay  toanj 
one  who  held  the  bill  by  an  endorsement  in  the  same  hand- 
writing.  BeenHin  ▼.  Duck,  11  M.  Jt  W.  251.  On  the  part 
of  the  defendants  it  was  insisted  in  this  case  that  though  the 
acceptance  of  the  bill  drawn  and  endorsed  in  the  name  of 
B  &  W,  admits  that  the  bill  was  drawn  in  the  name  of 
R  &  W.  by  themselves  or  some  agent  authorized  to  drawitL 
their  name,  it  does  not  admit  that  it  was  endorsed  by  them- 
selves, or  some  agent  authorized  to  endorse^  which  is  a  diffe- 
rent species  of  authority.  *•  We  cannot.'*  said  Parke,  R 
*'help  thinking  there  is  great  weight  in  that  argument  if 
the  defendant  accepted  the  bill  in  ignorance  of  the  foigerf ; 
but  if  he  knew  of  it  and  intended  that  the  bill  should  be  pot 
into  circulation  by  a  forged  endorsement  in  the  name  of  the 
said  firm,  by  the  same  party  who  drew  it.  the  case  seems  to 
fall  within  the  principle  of  that  of  Cooper  v.  3/eyer." 

in  the  ru:ted  Siaies.  it  is  not  necessary  to  shew  that  the 
acceptor  knew  of  the  forgery.  It  is  enough  that  the  bolder 
has  a  £:^vJ  t:;!e  to  the  b/.l  so  ihic  the  acceptor  on  paying  i^ 
can  properly  charge  the  amo:;:u  against  the  funds  of  the 
drawer  ::i  h:$  hjnids,  if  then?  be  acy :  and  if  there  be  none, 
that  he  may  h.\ve  an  action  apiir.st  the  drawer  for  monef 
pa:d  to  h-s  use.  /5■v'«J^.■■'^.  J.  ::i  CvriP*"*  ^-  -*''••  Exch,  Baafc 
i  Ooni*:.vk  ll>.  Such  us^  ;he  cvrJ:;:?n  of  the  parties  whea 
the  drawer  h.%$  ros^sed  the  biiL  iv^  the  hc!ier.  with  the  name  of 
the  pave*  e^=dv>«^^J  urva  :: :  the.-^by  i^nning  that  the  ea- 
ikv:si?me!£t  w;a5  f^^uuuie.  sc  ihi:  :he  bill  mighrbe  n^otiated 
by  deiiwry.  a&J  by  sKh  nfpDM^iiinrkxi  i&ducing  the  holder 

m^iik^  that  the  paiT««$  c^^  a  :k^  h«I  ported  with  their  inte- 
VMl  br  cttionnflBeat  s  aoi  GMc>»sanr  *i  the  maiker  trf*  a  note 
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make  it  payable  to  a  fictitious  name,  which  he  writes  on  the 
note  and  then  puts  it  in  circulation ;  or  if  he  make  it  payable 
to  a  real  person  and  forge  his  endorsement,  or  procure  it  to 
be  done,  and  then  put  it  in  circulation.  In  these  cases  the 
tewer  is  estopped  to  say  that  endorsement  was  not  genuine 
which  he  has  represented  to  be  so,  by  putting  it  in  circulation. 
Meaeher  y.  Fort,  3  Hill's  (S.  C.)  Rep.  229. 

This  rule  is  applied  when  the  payee  had  no  interest  in 
the  note,  and  it  was  not  intended  that  he  should  become  a 
party  to  the  transaction.  Foster  v.  Shattuck,  2  N.  Hamp.  446 ; 
C^ggill  V.  Am,  Exch.  Bank,  1  Comstock  118.  Notwith- 
ttanding  what  was  said  in  Dana  v.  Underwood,  19  Pick.  99, 
this  18  considered  sound  doctrine.  It  is  not  important  to  know 
vho  pat  on  the  bill  the  name  of  the  payee. 

If  the  payee  named  in  the  bill  never  was  the  owner  of  it — 
if  it  was  not  drawn  with  the  intent  that  he  should  either  en- 
lone  it,  or  have  any  interest  in  or  concern  with  it — the  ac- 
e^ptor,  after  paying  the  money  to  a  holder  for  value,  will  not 
be  allowed  to  recover  it  back  from  such  holder,  because  of  the 
forgery  of  the  name  of  a  payee,  who,  having  no  title,  could, 
IB  DO  event,  have  a  legal  claim  to  the  money.  As  against  the 
Inwers  it  is  different.  The  acceptor  having  paid  money  for 
dmn  in  pursuance  of  their  request,  has  the  same  remedy 
■gainst  them  that  he  would  have  had  if  the  endorsement  had 
been  genuine.    Coggill  v.  Am,  Exch,  Bank,  1  Comstock  117. 

Bach  are  the  principles  established  in  the  highest  courts  of 
several  states.  A  like  doctrine  is  maintained  in  the  supreme 
eoort  of  the  United  States.  The  decision  in  Coggill  v.  Am, 
Bseh.  Bank,  though  made  in  November  1847,  does  not  ap- 
pear to  have  been  cited  in  the  supreme  court,  when  in  Decem- 
ber 1850  it  decided  the  case  of  Hortsm^an  v.  Henshaw  Sf*c,  1 1 
Hew.  183 ;  but  the  judgment  is  alike  in  each  case,  and  the 
conclusion  arrived  at  by  a  similar  course  of  reasoning. 

"  We  take  the  rule,"  says  Taney,  C.  J.,  "  to  be  this :  when- 
ever the  drawer  is  liable  to  the  holder,  the  acceptor  is  entitled 
to  a  credit  if  he  pays  the  money ;  and  he  is  bound  to  pay  u|K)n 
hii  acceptance,  when  the  payment  will  entitle  him  to  a  credit 
IB  his  account  with  the  drawer.  And  if  he  accept  without 
foodsy  upon  the  credit  of  the  drawer,  he  must  look  to  him  for 
indemnity,  and  cannot  upon  that  ground  defend  himself  against 
a  h^na  fide  endorsee.  The  insolvency  of  the  drawer  can  make 
no  difference  in  the  rights  and  legal  liabilities  of  the  parties." 
Hwisman  v.  Henshaw  tfc,  11  How.  183. 
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CHAPTER  XX. 

EFFECT  OF  THE  STATUTE  OF  ANN  ON  A  PROMISSORT  NOTE  ;  WHAT 
IS  A  NEGOTIABLE  INSTRUMENT  ON  WHICH  AN  ACTION  NAT  Bl 
BROUGHT    UNDER   THAT    STATUTE  OR  THE  TIRGINIAN    STATUTE. 

1.  Cases  before  the  statute  of  Ann  /  effect  of  the  decisions. 

At  common  law  though  a  bond  without  consideration  was 
good,  yet  a  note  without  consideration  was  not  good ;  not 
even  by  custom.  Pearson  v.  Garret,  Skinn.  398.  Hence 
there  was  difficulty  in  sustaining  an  action  on  the  note  iteelf. 
In  the  3  W.  &  M.,  an  action  of  assumpsit  was  brought  on 
the  note  of  a  goldsmith  promising  to  pay  £  55  to  W.  R  or 
the  bearer;  but  notwithstanding  the  custom  of  London  set 
forth  in  the  declaration,  the  plaintiff  failed.     Horton  v.  Cog'jft, 

3  Lev.  299.  The  bearer,  it  was  admitted,  could  not  sue  upon 
such  a  note  in  his  own  name.  Gould,  J.,  did  not  regard  Hw- 
ion  V.  Coggs  as  resolving  that  the  party  himself  (to  whom 
such  a  note  was  payable)  could  not  have  an  action  upon  it  on 
the  custom  of  merchants,  but  Holt,  C.  J.,  considered  that  case 
to  hold  that  the  note  was  not  a  bill  of  exchange.  Clerke  t. 
Martin,  2  Ld.  Raym.  758,  I  Salk.  129.  In  this  case  one 
count  was  on  the  custom  of  merchants,  as  upon  a  bill  of  ex- 
change, and  shewed  that  the  defendant  gave  a  note  promising 
to  pay  to  the  plaintiflf  or  his  order.  This  count  and  a  like 
count  in  Williams  v.  Cutting,  2  Ld.  Raym.  825,  were  adjud- 
ged bad. 

Thus,  in  the  1st  year  of  the  reign  of  Ann,  it  was  settled 
that  at  common  law  no  suit  could  be  maintained  on  a  promia- 
sory  note  as  such  by  the  payee  against  the  maker.  Nolan  v* 
Ringgold,  3  Har.  &  Johns.  217. 

Judge  Cranch  (in  1  Cranch  462,  note  B.)  has  expressed  the 
opinion  that  the  case  of  Clerke  v.  Martin  was  directly  con- 
trary to  the  whole  current  of  authorities  prior  to  that  time,  pa^ 
ticularly  to  the  case  of  Williams  v.  Williams,  6  W.  &  Ei 
Garth.  269.  He  does  not  assent  to  the  correctness  of  Lord 
Holts  opinion,  that  at  common  law,  though  a  promissory  note 
might  have  been  evidence  of  a  debt,  it  did  not  constitntea 
debt  per  se,  and  would  not  sustain  an  action  upon  it,  whetbtf 
brought  by  the  maker  or  payee.  But  Lord  HoWs  view  bai 
been  since  sustained  in  England.  Frier  v.  Bridgnum,  2  EaiC 
359.     It  certainly  caused  resort  to  the  legislature  for  a  remedf. 

4  T.  R.  151 ;  3  Har.  <&  Johns.  217. 
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2.   What  was  provided  by  the  statute  of  Ann. 

Tie  statute  of  3  &  4  Ann,  c.  9,  was  passed  '<  for  giving  like 
edy  upon  promissory  notes  as  is  now  used  upon  bills  of 
liaDge."  4  T.  R.  152.  This  statute  is  regarded  as  a  legisla- 
declaration  that  no  action  could  be  maintained  on  a  pro- 
lory  note — not  even  by  the  payee — without  stating  the 
inal  consideration.  Holroyd,  J.  2  Barn.  &  Aid.  420. 
lie  preamble  after  stating  the  decisions  that  notes  were  not 
1  by  the  custom  of  merchants,  recites  the  expediency  of 
og  to  such  notes  the  validity  of  inland  bills  of  exchange. 
tk  the  first  of  the  four  clauses  enacts  that  all  notes  in  wri- 
I  signed  by  the  maker  or  by  certain  agents  of  the  maker, 
sin  described,  whereby  the  maker  promised  to  pay  to  any 
r  person  or  his  order,  or  to  bearer,  money,  should  be  taken 
construed  to  be  due  and  payable  to  the  persons  to  whom 
'  were  made  payable  ;  the  third  clause  provides  that  they 
maintain  an  action  on  the  same  in  like  manner  as  upon 
iland  bill  of  exchange.  The  effect  is  not  only  that  the 
le  may  sue  on  the  note  but  that  it  is  sufficient  evidence 
ipport  the  action  without  proving  the  consideration.  Chase, 
1  Nolan  V.  Ringgold,  3  Har.  &  Johns.  217.  The  other 
MS  relate  to  the  endorsements. 

Vhat  is  not  a  good  promissory  note  within  the  statute  of 

Ann. 

• 

note  to  be  a  good  negotiable  note  within  the  statute  of 
,  must  be  payable  absolutely  and  at  all  events.  Where  it 
leertain  whether  the  money  shall  ever  become  payable  or 
BQch  a  contingent  note  is  not  within  the  statute.  Ld. 
ffield,  1  Burr.  227;  Worden  v.  Dodge  ifc.  4  Denio  159; 
the  promise  be  to  pay  within  so  many  days  after  the  de- 
ant  should  marry.  Beardsley  v.  Baldwin,  2  Sir.  1151 ; 
»  pay  on  the  death  of  G.  H.  provided  he  leaves  either  of 
ifficient  to  pay  the  said  sum,  or  if  he  shall  be  otherwise 
to  pay  it.  Roberts  v.  Peake,  1  Burr.  323. 
here  is  no  distinction  in  this  respect  between  the  endorser 
promissory  note  and  the  drawer  of  bills  of  exchange.  An 
ament  for  the  payment  of  a  sum  out  of  the  drawer's  money 
It  should  arise  from  his  reversion  of  £  43  when  sold," 
Id  not  be  good  in  either  case.  Carlos  v.  Fiancourt,  5 
L.  482.  Even  as  between  the  payee  and  the  maker,  the 
itiff  failed  to  maintain  an  action  on  a  note  payable  "  on 
sale  or  produce  immediately,  when  sold,  of  the  White 
f  St.  Albans,  Harts,  and   the  goods"  &c.     Hill  v.  Hal- 
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fourd  Sfc.  2  Bos.  &  Pul.  413.  And  the  decisions  sustaiaiug  the 
actions  in  Andrews  v.  Franklin^  1  Str.  24,  and  Evans  r. 
Underwood^  1  Wils.  262,  are  very  questionable. 

When  instead  of  the  note  being  payable  at  all  events  there 
is  on  it  an  endorsement — which  must  be  incorporated  with  tbt 
body  of  the  note — shewing  that  the  instrument  is  only  a  gua^ 
anty  for  what  a  third  person  may  owe  the  payees  not  exceed- 
ing a  certain  sum,  it  must  be  treated  not  as  a  promissory  note 
but  as  a  mere  agreement.  Leeds  Sf'c,  v.  Lancashire^  2  Camp. 
205.  So  the  instrument  is  to  be  treated  only  as  an  agreement 
when  it  appears  on  its  face  that  the  money  is  to  be  paid  only 
in  the  event  of  certain  drafts  being  honoured.  Williamstm 
S/'c.  V.  Bennett  S/'c.  2  Camp.  417 ;  or  on  some  other  contin- 
gency. 

A  defendant  promised  to  pay  a  certain  sum  to  J.  P.  D.  or  to 
the  plaintiffs  for  value  received  ;  the  instrument  was  sued  oa 
as  a  promissory  note,  one  count  treating  it  as  within,  another 
not  as  within  the  statute  of  Ann.  It  was  held  that  neither 
count  could  be  supported  ;  not  the  first,  for  a  promise  to  pay 
to  A  if  the  maker  does  not  pay  to  B  or  C,  is  a  conditional  pro* 
mise,  and  consequently  not  within  the  statute ;  and  not  the 
second,  for  according  to  the  common  law  it  was  necessary  to 
state  the  consideration  in  the  declaration.  Blanckenhagei^ 
^c.  V.  Blundell,  2  Barn.  <fc  Aid.  417. 

So  a  writing  is  not  a  promissory  note  within  the  statote, 
when  the  undertaking  on  the  part  of  one  person  is  absolute 
to  pay,  and  on  the  part  of  tfie  defendant  is  conditional  only— 
in  the  event  of  the  first  not  paying.  Ferris  v.  Bond^  4  Barn. 
&  Aid.  679,  6  Eng.  Com.  Law  Rep.  563. 

The  supreme  court  of  Massachusetts  held  that  an  action 
could  not  be  maintained  under  the  statute  of  Ann  by  the  ai- 
signee  of  a  writing  promising  to  pay  the  bearer,  6  months 
after  date,  $  980,  '*  provided  the  ship  Mary  arrives  at  an  Euro- 
pean port  of  discharge  free  from  capture  and  condemnation  by 
the  British ;"  it  considered  the  writing  not  negotiable,  on  ac- 
count of  the  contingency.  Coolidge  v.  Ruggles^  15  Mass. 
387. 

4.  What  within  the  statute  of  Ann  is  a  good  pramisswy 
note.  It  must  be  for  a  certain  sum,  payable  absolutely  at 
a  certain  time. 

A  note  is  a  good  negotiable  note  within  the  statute  of  Aiin« 
though  it  be  payable  six  weeks  after  the  death  of  the  maker's 
father ;  for  there  is  no  contingency  whereby  it  may  never  be- 
come payable,  but  it  is  only  uncertain  as  to  time,  which  is  the 
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case  of  all  bills  payable  so  many  days  after  sight.     Cooke  v. 
Co&Aan,  2  Str.  1217. 

Though  a  note  gi^en  an  infant  be  payable  when  he  shall 
come  of  age,  yet  it  specifying  the  time  when  that  would  be, 
Tiz :  12th  June  1750,  it  was  considered  that  it  was  to  be  paid 
on  the  12th  June  1750,  although  he  should  die  before  that 
time ;  and  the  note  was  therefore  held  a  good  note  within  the 
statute.     Go98  v.  Nelson^  1  Burr.  226. 

The  supreme  court  of  Massachusetts  maintained  an  action 
brought  by  the  endorsee  of  a  note  payable  <<  by  the  20th  of 
May,  or  when  he"  (the  payee) ''completes  the  building  ac- 
cording to  contract ;"  it  considered  this  note  to  be  payable  ab- 
solutely at  a  day  certain.     Stevens  v.  Bluntj  7  Mass.  240. 

A  promissory  note  need  not  be  in  any  particular  words.  A 
writing  of  a  man  shewing  an  absolute  undertaking  by  him  to 
pay  to  another  or  order  a  certain  sum  is  a  promissory  note  ; 
if  the  promise  be  to  be  accountable  to  the  payee  or  order  for 
that  sum,  the  words,  accountable  for,  will  be  construed  to 
mean  pay.  Morris  v.  Lee,  1  Str.  629,  2|Ld.  Raym.  1396. 
Where  an  instrument  intended  to  be  a  bill  of  exchange  had 
no  drawee,  an  acceptance  written  upon  the  face  of  it  was 
treated  as  a  promissory  note  of  the  acceptor ;  there  being  a 
promise  by  him  to  pay  the  amount.  Shuttlewortk  v.  Ste- 
phe9$s,  1  Camp.  407,  9  W.  H.  &  G.  410,  25  Eng.  Law  & 
Eq.  438.  It  was  so  treated,  though  the  acceptance  in  the 
name  of  one  was  written  and  sigued  for  him  by  another ;  the 
authority  to  sign  having  been  subsequently  ratified.     S.  C. 

A  certificate  of  a  cashier  of  a  bank,  that  there  had  been 
deposited  in  the  bank  a  sum  of  money,  for  the  use  of  a  cer- 
tain person,  and  payable  to  his  order  on  the  return  of  the  cer- 
tificate, has  been  treated  as  a  promissory  note  payable  to  that 
person  or  his  order ;  and  on  it  an  action  has  been  maintained 
against  him  by  an  endorsee.  Miller  v.  Austen  ^c,  13  How. 
228.  Such  action  has  failed  where  the  certificate  was  not  of 
a  bank,  but  of  a  difierent  company,  and  in  substance  and 
effect  a  promissory  note  such  as  the  company  was  forbidden 
by  its  charter  to  issue.  Southern  Loan  Co.  v.  Morris,  2 
Barr  176. 

A  writing  may  be  for  the  payment  of  money ;  it  may  be 
payable  to  bearer  and  payable  absolutely ;  it  may  have  all  the 
parts  of  a  promissory  note — and  have  more.  The  supreme 
court  of  Pennsylvania  held  such  a  writing  not  a  promissory 
note  when  it  contained  a  warrant  to  confess  judgment  with  a 
release  of  errors,  and  an  agreement  to  waive  appraisement  and 
stay  of  execution ;  Oibson,  C.  J.  saying,  '^  a  negotiable  bill  or 
note  is  a  courier  without  luggage."     Overton  v.  Tyler  Sfc.  & 
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Barr  346.  The  English  judges  do  not  object  so  much  to  the 
luggage.  They  consider  that  an  instrument  is  not  the  less  a 
promissory  note  because  there  is  an  agreement  on  the  same 
paper ;  nor  does  such  agreement  prevent  it  from  being  assigna- 
ble under  the  statute  of  Ann.  Thus  where  the  instrumeDt, 
besides  containing  a  promise  to  pay  the  payee  or  order  a  ce^ 
tain  sum  for  value  received,  had  these  additional  words,  ''and 
I  have  deposited  in  his  hands  title  deeds  to  lands  purchased 
from  the  devisees  of  W  T  as  a  collateral  security  for  the 
same" — the  endorsee,  nevertheless,  maintained  his  action  on 
the  note.  Wise  v.  Charlton,  6  Nev.  &  Man.  364,  3  EL  & 
Black.  841,  77  Eng.  Com.  Law  Rep.  841. 

5.  Promise  must  be  to  pay  a  certain  person  or  his  order  or 

bearer. 

A  promissory  note  must  contain  an  express  promise  to  pay 
to  a  person  therein  named  or  designated,  or  to  his  order,  or  to 
bearer.  Colehan  v.  Cooke,  Willes  396 ;  2  HI.  Com.  467 ;  Byles 
on  Bills,  6  edi.  p.  4.  If  the  person  to  whom  or  to  whose  o^ 
der  it  is  to  be  paid  is  uncertain,  and  it  depends  on  a  contin- 
gency to  whom  or  to  whose  order  payment  is  to  be  made,  it 
is  not  a  promissory  note,  unless  it  can  be  treated  as  payable  to 
bearer.  Storm  v.  Sterling,  3  El.  &  Black.  842,  77  Eug.  Com. 
Law  Rep.  842.  It  is  quite  sufficient  to  make  such  a  note  by 
a  description  or  designatio  personce,  as  if  it  be  made  to  the 
secretary  of  a  particular  society,  in  such  a  way  as  to  shew 
that  the  person  who  is  secretary  at  the  time  of  milking  the 
note  is  meant ;  but  it  must  not  be  a  floating,  contingent,  pro- 
mise to  the  individual  who  at  the  time  of  the  instrument  JfaUr 
ing  due  should  fill  the  situation  of  secretary.  No  action  upon 
it  as  a  promissory  note  can  be  maintained  by  such  individual 
as  payee ;  nor  can  it  be  treated  as  a  note  payable  to  bearer. 
S.  C.  But  if  founded  on  good  consideration  it  might  be  valid 
as  an  agreement,  and  give  rights,  legal  or  equitable,  to  the 
society. 

The  opinion  of  the  court  of  exchequer  and  that  of  the 
queen's  bench  are  at  variance  on  one  point.  The  court  of 
exchequer  thinks  the  statute  of  Ann  never  contemplated  the 
case  of  notes  payable  to  the  maker's  order,  which  are  incom- 
plete instruments,  and  have  no  binding  effect  on  any  one  till 
endorsed.  Flight  v.  Maclean,  16  M.  <fc  W.  51, 2  W.  H.  &  G. 
19.  The  court  of  queen's  bench  thought  that  though  the 
first  part  of  the  first  section  of  the  statute  applied  only  to 
notis  payable  to  another  person  or  his  order,  or  to  bearer, 
which  notes  it  makes  obligatory  between  the  parties,  yet  that 
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the  second  part  applies  to  every  note  payable  to  any  person, 
and  therefore  includes  a  note  payable  to  the  maker  or  his  or- 
der. Wood  V.  Mytton,  10  Adol.  &  EL,  N.  S.  805,  59  Eng. 
Com.  Law  Rep.  805.  Such  does  not  appear  to  the  court  of 
exchequer  to  be  the  meaning  of  this  part  of  the  section ;  but 
the  difference  is  of  no  practical  consequence,  as  in  its  view 
the  effect  of  the  endorsement  is  to  perfect  that  which  before 
was  an  incomplete  instrument,  so  that  the  original  writing 
and  endorsement  taken  together  become  a  binding  contract 
between  the  maker  and  the  endorsee,  and  then  it  becomes  an 
assignable  note.     Hooper  v.  Williams,  2  W.  H.  &  G.  20. 

The  statute  making  a  promissory  note  negotiable  like  an 
inland  bill,  a  note  made  in  England  payable  to  bearer,  is  con- 
sidered in  England  to  be  transferrable  abroad,  just  as  a  bill  of 
exchange  drawn  in  England  and  remitted  to  a  foreign  country 
would  be.  De  La  Chaumette  v.  Bank  of  England,  2  Barn. 
AAdoI.  385,  22  Eng.  Com.  Law  Rep.  106. 

6.    The  words  "  value  received^^  are  unnecessary. 

Against  the  maker  of  a  note  which  is  payable  at  all  events, 
^  action  can  be  maintained  by  the  payee  though  the  sum  be 
expressed  to  be  for  value  received  from  particular  premises, 
^urchett  V.  Slocock^  2  Ld.  Raym.  1545 ;  or  though  as  between 
^he  parties  the  payment  is  to  be  carried  to  a  particular  account. 
Hans9oullier  v.  Hartsinck  ^*c,  7  T.  R.  729. 

The  words  "  value  received"  are  unnecessary  ;  they  express 
OQly  what  the  law  implies  from  the  nature  of  the  instrument 
^tid  the  relation  of  the  parties  apparent  upon  it.  Hatch  v. 
Trayes,  11  Adol.  &  El.  702,  39  Eng.  Com.  Law  Rep.  207. 

7.  Assent  of  both  parties  necessary. 

Merely  writing  and  signing  a  note  and  retaining  it  in  the 

hands  of  the  drawer  forms  no  contract.     20  Johns.  288.     If 

principal  and  surety  make  a  promissory  note  payable  to  a  bank, 

that  it  may  be  discounted  by  the  bank,  no  valid  contract  is 

thereby  created,  without  the  consent  of  both  parties.     If  the 

hank,  so  far  from  assenting  to  the  contract,  refuse  to  discount 

(he  note,  no  action  can  be  maintained  on  the  note  in  the  name 

of  parties  who  do  not  derive  title  from  the  bank.     Allen  Sfc. 

^-  Ayres  t^e.  3  Pick.  298.     Nor  can  an  action  be  maintained 

on  it  in  the  name  of  the  bank  for  the  benefit  of  such  parties, 

vhere  there  has  been  no  valid  contract  between  the  bank  and 

the  makers  of  the  note.     Adams  Bank  v.  Jones,  16  Pick.  578. 
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If  the  principal  of  such  a  note  get  it  back  from  the  bank 
and  sell  it,  such  use  by  him  of  the  note  without  the  assent  of 
the  surety,  will  not  bind  the  latter.  The  purchaser  taking  it 
with  the  evidence  on  its  face  that  it  was  intended  to  be  used 
at  the  bank,  and  receiving  it  without  any  endorsement  from 
the  bank,  or  any  reason  to  suppose  that  they  had  put  it  in 
circulation,  his  case  will  not  be  helped  by  an  endorsement  after 
the  note  is  dishonoured — made  by  the  president  of  the  bank 
to  this  effect :  "  Without  recourse.  J.  A-  K.,  Prs."  Prescott 
y.  Brinsley  <Jv.  6  Cush.  232. 

8.  What  is  a  negotiable  instrument  in  Pennsylvania.  Effect 
there  of  the  words  "  without  set  o^,"  or  "  without  defair 
cation  J^^ 

The  decisions  as  to  what  is  a  good  promissory  note  within 
the  statute  of  Ann,  not  only  apply  in  the  states  in  which  that 
statute  has  been  adopted ;  but  often,  in  other  states,  illustrate 
the  construction  of  their  statutes  as  to  unsealed  instniments. 

When  in  1789  the  supreme  court  of  Pennsylvania  had  to       ^ 

decide  whether  the  endorsee  of  a  promissory  note  takes  it  sub- , 

ject  to  all  equitable  considerations  to  which  it  was  subject  in.^K] 
the  hands  of  the  payee,  it  considered  the  action  of  such  en-     -> 
dorsee  against  the  maker,  grounded  upon  no  other  basis  thacm^i 
the  Pennsylvania  act  of  May  28,  1715.     That  act  making  n^^«> 
difference  between  the  assignees  of  bonds  and  the  endorsec^^^ 
of  notes,  the  court  held  that  the  endorsee  of  a  note,  like  tl^^  e 
assignee  of  a  bond,  took  it  subject  to  such  equitable  consid^s. 
rations.     McCullough  v.  Houston,  1  Dall.  440.     The  auth^o 
rity  of  this  case  was  submitted  to  with  great  reluctane^. 
Tilghman.  C.  J.,  expressed  the  opinion  that  had  the  poinf 
been  first  discussed  ten  years  later,  it  would  have  received  a 
different  decision.     9  S.  &  R.  196 :  12  S.  &  R.  265.     The  de- 
cision gave  rise  to  the  act  of  February  27,  1797,  which  ezh 
acted  as  follows : 

That  all  notes  in  writing  commonly  called  promissory  notes,  beariDg 
date  in  the  city  or  county  of  Philadelphia,  whereby  any  peraoo  or 
persons,  bodies  politic  or  corporate,  or  copartnership  in  trade,  ibll 
promise  to  pay  or  cause  to  be  paid  to  any  other  person  or  peraotf, 
iMidies  politic  or  corporate,  or  copartnership  in  trade,  and  to  the  orier 
of  the  payee,  for  value  in  account,  or  for  value  reeeived,  and  in  iki 
body  of  which  the  words  "  without  de&ijation"  or  <<  without  set^" 
shall  be  inserted,  shall  be  held  by  the  endorsees  discharged  bm 
any  claim  of  defalcation  or  set-off  by  the  drawer  or  endorsers  thereof  | 
and  the  endorsees  shall  be  entitled  to  recover  against  the  drawer  isa 
endoraerS)  such  sums  as  on  the  fiice  of  the  said  notes  or  by  endoraemeoti 
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kheieon  shall  appear  to  be  due ;  provided,  always,  that  in  every  action 
btooght  by  the  holder  of  any  such  note,  whether  against  the  drawer 
or  endorsers,  the  defendant  may  set-off  and  defalk  so  far  as  the  plaintiff 
dull  be  justly  indebted  to  him  in  account  by  bond,  specialty  or  other- 


Notes  or  bills  discounted  at  the  Bank  of  Pennsylvania  had 
been  placed  on  the  footing  of  foreign  bills  of  exchange,  (ex- 
oept  as  to  damages)  by  an  act  of  the  30th  March  1793.  State 
Laws,  vol.  3,  p.  329.  And  when  40  banks  were  incorporated 
by  an  act  of  March  21,  1813,  notes  or  bills  discounted  by  any 
of  those  banks  or  deposited  for  collection  or  falling  due  thereat 
vere  placed  on  the  same  footing. 

Still  there  arose  cases  out  of  the  purview  of  any  of  those 
i6ts-*-cases  of  notes  neither  dated  in  the  city  or  county  of 
Philadelphia  nor  discounted  in  any  of  the  banks  before  raen- 
iooed  or  deposited  therein  for  collection.  Then  the  question 
irose  whether  there  was  any  law  forbidding  the  maker  of  a 
iota  to  agree  that  he  would  pay  it  "  without  defalcation." 
Those  words  having  been  introduced  into  promissory  notes  to 
ake  them  out  of  the  principle  established  in  McCulhugh  v. 
HausUm — to  make  them  subject  to  the  rules  of  the  general 
nercantile  law  but  not  to  carry  them  beyond  that  law — it  was, 
Q  the  supreme  court  of  Pennsylvania,  held  that  between  the 
original  parties  (the  maker  and  the  payee)  the  consideration 
night  be  enquired  into,  notwithstanding  those  words ;  and 
hat  the  case  was  different  when  the  note  came  into  the  hands 
yf  a  third  person  for  valuable  consideration  in  the  course  of 
Imsiaess.  Cromwell  Sfc.  v.  Arrott,  1  S.  &  R.  181 ;  Lewis 
ye.  T.  Reeder,  9  Id.  195.  Thus  it  was  that  in  Pennsylvania 
notes  promising  to  pay  money  *<  without  defalcation"  or 
**  without  set  off,"  although  not  embraced  by  the  statutes  of 
the  state  were,  by  the  decisions  of  the  courts,  placed  on  the 
same  footing  as  negotiable  paper  in  England  and  in  most  of 
the  states  of  the  Union.  Lighty  v.  Brenner  4*c.  14  S.  &  R. 
132. 

In  Pennsylvania,  as  elsewhere,  the  instrument,  though 
framed  in  other  respects  as  a  promissory  note,  will,  if  it  be 
ander  seal,  be  a  specialty.  If  it  be  endorsed,  the  endorser 
eannot  be  sued  on  it  as  upon  a  negotiable  instrument.  Fre* 
vaU  r.  Filch,  5  Whart.  331.  And  if  the  suit  be  against  the 
Biaker,  the  consideration — it  being  a  specialty — will  be  as 
mach  open  to  enquiry  in  the  hands  of  the  endorsee  as  it  would 
be  if  held  by  the  original  payee.  Hopkins  v.  Railroad  Co. 
3  W.  &  S.  410. 


ACTION   ON  UNSEALED   INSTBUMENTB.  |^a.. 


What  instruments  besides  foreign  bills  of  exchange  are 
negotiable  in  Virginia. 

The  statute  of  3  &  4  Ann,  c.  9,  not  having  been  adopted 
in  Virginia,  many  instruments  which  would  be  negotiable 
under  that  statute,  are  not  negotiable  in  this  state.  To  shew 
what  are  negotiable  here,  a  brief  history  of  the  legislation  on 
the  subject  will  be  necessary. 

Virginia  followed,  to  some  extent,  the  example  of  Pennsyl- 
vania.    When  the  act  of  Jan.  30,  1804  was  passed,  for  incor- 
porating the  Bank  of  Virginia,  there  was  inserted  in  it  a  clause 
placing  on  the  same  footing  as  foreign  bills  of  exchange,  all 
notes  or  bills  discounted  by  the  said  corporation,  so  that  the 
like  remedy  may  be  had  for  the  recovery  thereof  against  the 
drawers  or  endorsers,  and  with  the  like  effect  except  so  far  as 
relates  to  damages.     2  R.  C.  1819,  p.  74,  c.  193,  ^8,  cl.  13. 
The  act  of  Feb.  13,  1812,  placed  on  that  footing  all  notes  or         ^ 
bills  negotiable  at  the  Farmers  Bank  of  Virginia  or  any  of  its       ^ 
offices  of  discount  and  deposit.     Id.  p.  90,  ^  15,  cl.  13.     The      ^^ 
act  of  Jan.  24,  1814,  extending   the  charter  of  the   Bank  of  "^-f 

Virginia,  placed  on  the  same  footing  all  notes  or  bills  negotia^  .^ 

ble  or  negotiated  at  the  said  bank  or  any  of  its  offices,  so  tbat.^^  .( 
the  like  remedy  might  be  had  against  the  makers,  drawersj^.  .^ 
acceptors  or  endorsers,  except  as  to  damages.     Id.  p.  78,  c.  194^  -^^ 
^  10.     And  when  the  act  of  Feb.  5,  1817,  was  passed  tc  nn      ■■ 
tablish  two  new  banks,  that  also  had  a  provision  on  the  8ub^<^v> 

ject.     Id.,  p.   101,  c.  201,  ^  13,  cl.  13.     The  ca^es  of  Mt >> 

Neil  4-c.  V.  Baird,  6  Munf.  316,  and  Hays  v.  North  Wem^m^ 
tern  Bank,  9  Grat.  127,  were  decided  on  some  of  these  pro^  - 
visions. 

They  were  followed  by  the  act  of  March  22,  1537,  (Ses^. 
Acts  1836,7,  p.  66,  c.  82,  ^6,9,)  establishing  general  regiR  • 
lations  for  the  incorporation  of  banks,  and  the  act  of  1845,  &, 
p.  117,  c.  156,  as  to  the  Portsmouth   Saving  Fund  Societ/'- 
In  place  of  these,  it  is  now  provided,  by  the  Code  of  1849, 
p.  581,  c.  144,  ^7,  that  every  promissory  note,  or  check,  for 
money,  payable  in  this  state  at  a  particular  bank  or  at  a  par- 
ticular office  thereof  for  discount  and  deposit,  or  at  the  place 
of  business  of  a  savings  institution  or  savings  bank,  and  every 
inland  bill  of  exchange  payable  in  this  state,  shall  be  deemed 
negotiable. 

It  follows  that  an  instrument,  which  would  be  a  good  pro- 
missory note  under  the  statute  of  Ann,  will,  if  it  be  for  money 
payable  in  Virginia  at  such  bank,  office  or  place  as  is  meQ' 
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tioDed  in  the  Code,  be  negotiable  though  there  be  not  used  in 
it  the  word  "negotiable"  or  the  words  "without  offset." 
These  words  are  usually  inserted  in  notes  negotiable  at  our 
banks.  They  were  taken  probably  from  the  forms  used  in 
Pennsylvania — ^forms  inttoduced  there  for  a  reason  which  does 
not  apply  in  Virginia  to  notes  payable  at  such  bank,  office  or 
place  as  is  before  mentioned.  In  this  state,  a  note  to  this 
effect :  "  Sixty  days  after  date  I  promise  to  pay  at  the  Bank 
of  Virginia  to  C  D  or  order  $  100,"  is  a  negotiable  instru- 
ment. 


CHAPTER  XXI. 

W^HEBK  AND  WHEN  A  BILL  OR  NOTE  MUST  BE  PRESENTED  FOR  PAY- 
MENT ;    WHEN  THERE  MUST  BE  A  PROTEST. 

1.  Demand  necessary  to  charge  drawer  or  endorser  of  hill  or 
endorser  of  note. 

By  the  custom  of  merchants,  the  holder  of  a  bill  of  ex- 
change or  negotiable  note  should  present  the  instrument  at  its 
tnaturity  and  demand  payment  of  the  acceptor  or  maker. 
'Without  such  demand  or  due  diligence  to  make  a  demand  on 
the  acceptor,  the  drawer  and  endorsers  of  the  bill  will  not  be 
liable ;  but  no  demand  on  the  drawer  of  the  bill  is  necessary 
to  charge  the  endorser.  Lambert  v.  Oakes,  1  Ld.  Raym. 
443 ;  Bromley  v.  Prazier,  Str.  441 ;  Heylin  Sfc,  v.  Adam- 
man^  2  Burr.  676. 

In  an  action  by  the  endorsee  of  a  negotiable  note  against 
the  endorser,  he  must  shew  a  demand,  or  due  diligence  to  make 
it,  on  the  maker  of  the  note,  just  as  in  an  action  against  the 
drawer  or  endorser  of  a  bill  of  exchange,  there  must  be  shewn 
m  demand,  or  due  diligence  to  make  it,  on  the  acceptor.  CoU 
Uns  V.  Butler,  2  Sir.  1087;  Lambert  v.  Oakes,  1  Ld.  Raym. 
443.  The  mistakes  in  the  report  of  this  case  in  1  Salk.  127, 
pi.  9y  and  12  Mod.  244,  are  remarked  on  and  explained  by 
Lord  Mansfield  in  Heylyn  Sfc.  v.  Adamson,  2  Burr.  678. 

A  check,  also,  should  like  a  bill  be  presented  for  payment, 
Cmger  v.  Armstrong  4rc.  3  Johns.  Cas.  6.  On  non-payment 
of  it  the  holder  thereof  for  value  can  sue  the  drawer.  Parke, 
a  in  Bellamy  r.  Marjoribanks,  7  W.  H.  &  G.  404 
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2.  How  and  by  whom  demand  is  made. 

In  some  cases  it  may  not  be  necessary,  at  the  time  of  the 
demand,  to  exhibit  the  bill  or  note.  Whitwell  Sfc.  v.  John- 
son, 17  Metcalf  452 ;  Gilbert  v.  Dennis,  3  Metcalf  497.  But 
generally  the  person  making  the  demand  should  have  the  in- 
strument with  him  and  deliver  it  up  on  receiving  payment. 
Freeman  i/'c,  v.  Boynton,  7  Mass.  486 ;  Hansard  v.  Robins 
son,  7  Barn.  &  Cress.  90. 

The  demand  may  be  as  well  made  by  an  agent  as  the  prin- 
cipal, and  there  is  no  need  of  a  power  of  attorney  or  any  writ- 
ten instrument  to  constitute  an  agent  for  this  purpose.  Shed 
V.  Butt,  1  Pick.  404.     The  notary  public  is  usually  the  agent. 

3.  At  what  time  demand  is  made. 

The  demand  must  be  within  a  reasonable  time  after  the  bill 
or  note  is  payable.     2  Burr.  674.     If  it  be  payable  on  demand, 
the  demand  must  be  within  a  reasonable  time.     Field  v.  Nick- 
erson,  13  Mass.  131 ;  Martin  v.  Winslow,  2  Mason  241 ;  Sieen 
V,  Cunningham,   1  Cow.   408 ;  McKinney  v.  Crawford, 
S.  &  R.  351 ;   Taylor  v.  Young,  3  Watts  343. 

The  allowance  of  days  of  grace  is  understood  to  enter  into 
every  bill  or  note  of  a  mercantile  character,  and  to  form 
completely  a  part  of  the  contract  that  the  bill  or  note  does  do« 
become  due,  in  fact  or  in  law,  on  the  day  mentioned  on  it 
face  but  on  the  last  day  of  grace.  A  demand  of  paymen*^  r, 
previous  to  that  day,  will  not  authorize  a  protest.  MarshoT^Sl, 
C.  J.  in  Bank  of  Washington  v.  Triplett  t^c.  1  Peters  31. 

By  the  general  law  merchant,  which  is  part  of  the  commo^if 
law  prevailing  in  England  and  the  United  States,  in  the  a^fc. 
sence  of  all  proof  of  particular  contract  or  custom,  three  da^^ 
of  grace  are  allowed  for  payment  of  foreign  bills,  Tass^Jl 
S^c.  V.  Lewis,  1  Ld.  Raym.   743 ;  and  inland  bills,  4  T.  K. 
151,  2. 

And  in  Kentucky  it  has  been  decided  that  a  common  order; 
which  is  substantially  an  inland  bill,  mnst  be  treated  in  the 
same  manner.     Strader  Sfc,  v.  Batchelor,  8  B.  Monroe  170. 

Negotiable  notes  are  on  a  like  footing.     Notwithstandiog         i 
the  case  of  May  v.  Cooper,  Fort.  376,  and  the  opinion  ^ 
Denison,  J.  in  Dexlaux  v.  Hood,  Bui.  N.  P.  204,  it  is  settled        ^ 
that  three  days  of  grace  are  allowed  on  negotiable  notes »     *  .^ 
well  as  on  bills  of  exchange.   Tindal  v.  Brown,  1  T.  R.  167;       ,^ 
Brown  v.  Harraden,  4  Id.  153.    They  are  allowed  Chough  the 
note  be  payable  to  the  payee,  without  adding  to  his  order  or 
to  bearer.     Smith  r.  KendaU,  6  Id.  123. 
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The  same  custom  of  merchants  which,  as  a  general  rule, 
allows  three  days  grace,  has  limited  that  indulgence  to  two 
days  where  the  third  is  a  Sunday  or  great  holiday.  Ante. 
1  Rob.  Pract.  407,  8. 

Where  it  is  relied  on  that  by  special  custom  no  grace  is  al- 
lowed, or  any  other  term  of  grace  than  three  days,  it  is  an 
exception  to  the  general  rule,  and  the  proof  lies  on  the  party 
taking  it.  Wood  Sfc  v.  Corl,  4  Metcalf  205.  The  usage  of 
the  place  where  payment  is  to  be  demanded  is  to  bo  looked  to. 
Bank  of  Washington  v.  Triplett  ^c.  1  Peters  25 ;  aw/e,  1  Rob. 
Pract.  78.  Such  usage,  when  shewn  to  exist,  will  be  res- 
pected, whether  it  be  to  demand  payment  on  a  later  day  than 
the  third,  or  to  demand  it  on  the  second.  Jackson  v.  Rich- 
ardsj  2  Caines's  Rep.  343 ;  Leuns  v.  Burr^  Id.  195. 

Where  a  note  is  held  by  a  bank,  whose  practice  is  to  allow 
on  the  last  day  of  grace  the  usual  banking  hours  of  that  day 
for  payment,  the  demand  must  not  be  made  before  those  hours 
commence.  Boston  Bank  v.  Hodges  ^c.  9  Pick.  420.  A  pre- 
sentment at  a  banker's  must  be  in  the  usual  hours  of  business, 
barker  v.  Gordon,  7  East  385 ;  in  other  cases,  the  presentment 
mast  be  at  a  reasonable  hour,  Wilkins  Sf'c.  v.  Jadis,  2  Bam. 
&  Add.  188,  22  Eng.  Com.  Law  Rep.  67 ;  Stivers  tfc.  v.  Pren- 
tice Sfc.  3  B.  Monroe  463. 

4.  Where  demand  must  be  made  of  a  bill  or  note  not  payable 
at  a  particular  place. 

The  general  rule  is,  that  when  a  bill  of  exchange  or  nego- 
tiable note  is  not  made  payable  at  any  particular  place,  in  or- 
der to  charge  the  drawer  or  endorser  of  the  bill,  or  the  en- 
dorser of  the  note,  payment  must  be  demanded  of  the  acceptor 
or  maker,  personally,  or  at  his  dwelling  house  or  other  place 
of  abode,  or  at  his  counting  house  or  place  of  business.   Jewett, 
C.  J.,  in  Spies  v.  Oilmore,  t  Comstock  326 ;   Woodbridge  v. 
Brigham  Sfc.  13  Mass.  668;  Stuckert  v.  Anderson,  3  Whart. 
416 ;  Mason  v.  Franklin,  3  Johns.  206 ;  Duncan  v.  McCul- 
tough,  4  S.  &  R.  480 ;  Halls  Sfc,  v.  Howell,  Harper  426  ; 
King  y.  Holmes,  1  Jones  469 ;  Stivers  ^c.  v.  Prentice  4*c. 
3  B.  Monroe  463;   Wheeler  ^c.  v.  Field,  6  Metcalf  295. 

By  agreement  something  else  may  be  equivalent  to  such 
demand.  State  Bank  v.  Hurd,  12  Mass.  172.  But  unless  it 
be  otherwise  agreed,  there  is  to  be  such  demand  if  it  can  be 
made  by  using  due  diligence.  If  the  bill  or  note  be  dated  at 
a  particular  place,  that  may  so  far  raise  a  presumption  as  to 
its  being  the  place  of  residence  of  the  drawer  or  maker,  as  to 
make  it  proper  to  enquire  for  him  unless  it  be  known  that  his 
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residence  is  elsewhere.  Without  such  enquiry  there  would 
be  a  want  of  due  diligence  to  endeavour  to  make  the  demand. 
Duncan  v.  McCulloughj  4  S.  &  R.  480.  But  the  mere  cir- 
cumstance of  the  bill  or  note  being  dated  at  a  particular  place, 
does  not  render  it  unnecessary  to  go  elsewhere  to  demand  pay- 
ment, when  the  residence  of  the  acceptor  or  maker  was  else- 
where, both  when  the  instrument  was  made  and  when  it  be- 
came payable.     Lighiner  v.  Well^  2  W.  &  S.  140. 

If  the  acceptor  or  maker  abscond  before  the  day  of  pay- 
ment, and  cannot  then  be  found,  the  failure  to  present  to  him 
shews  no  want  of  diligence.  1  Ld.  Raym.  743 ;  Putnam  Sf^. 
V.  Sulliva?i  Sfc,  4  Mass.  63 ;  Lehman  v.  Jones^  1  W.  &  S.  126. 

If  he  has  not  secretly  fled,  but  merely  removed  from  his 
residence,  there  should  be  enquiry  to  ascertain  where  he  has 
gone.     Collins  v.  Butler,  2  Str.  1087;   Galpin  v.  Hord,3  ; 

M'Cord  394. 

The  fact  that  the  maker  of  the  note  had,  shortly  after  <^ 
making  it,  and  before  it  became  payable,  removed  from  the  city  ^ 
in  which  it  was  made,  and  wherein  he  then  resided,  is  not  .^{ 
suflicient  to  dispense  with  a  demand  on  him,  when  it  is  known  .m-^ 
that  he  has  a  permanent  residence  within  the  state :  the  holder  "^r^r 
is  bound  to  make  a  demand  at  such  residence  in  order  to  charge^^^ 
the  endorser.  Anderson  v.  Drake,  14  Johns.  114;  Fisher y^^%^, 
Evans,  5  Binn.  642 ;  6  Metcalf  295. 

It  is  otherwise  where  the  removal  is  into  a  different  countrj^^  -ry 
or  state  from  that  in  which  the  maker  resided  when  the  not»  .^e 
was  made.     Such  removal  excuses  the  holder  from  making  .^g 
demand,  unless  in  the  note  itself  a  particular  place  be  apcr^^ 
pointed  for  the  payment   thereof.      McGruder  v.  Bank  fS^mf 
Washington,  9  Wheat.  698 ;   Gist  v.  Lybrand,  3  Hammon^^Hid 
320;   Widgery  v.  Munroe,  6  Mass.  451 ;   CHUespie  v.  Hau^    J* 
nakan,  4  McCord  606 ;  Reid  v.  Morrison  Sfc.  2  W.  &  S.  40^ar. 
It  may,  however,  be  prudent  in  such  a  case  to  make  a  demaa  ^ 
at  the  maker's  last  place  of  residence.     Wheeler  ^Tc.  v.  Piel^^ 
6  Metcalf  294. 

There  is  a  passage  in  Judge  Story^s  treatise  on  promissory 
notes  (^236,  p.  296)  which  lays  down,  but  not  in  a  very  de- 
cided manner,  a  much  broader  proposition.  He  says,  <'it 
seems,  also,  that  if  the  maker  of  a  promissory  note  resides^ 
and  has  his  domicil,  in  one  state,  and  actually  dates  and  makes, 
and  delivers  a  promissory  note,  in  another  state,  it  will  be 
sufScicnt  for  the  holder  to  demand  payment  thereof  at  the 
place  where  it  is  dated,  if  the  maker  cannot  personally,  upon 
reasonable  enquiries,  be  found  within  the  state,  and  has  do 
known  place  of  business  there."  For  this  he  refers  to  Htf- 
]bum  V.  Toledano,  10  Miller's  Louis.  643.     This  case  admiti 
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of  the  inference  that  the  maker  of  the  note  had  removed  from 
Looisiana  after  giving  the  note.  But,  if  the  fact  were  other- 
wise, the  decision  has  not  been  followed. 

Where  no  change  has  taken  place  in  the  residence  of  the 
maker,  between  the  making  of  the  note  and  the  time  of  its 
payment,  the  intervention  of  a  state  line  does  not  dispense 
with  the  necessity  of  making  due  demand  of  payment,  or  at 
til  affect  the  question.  A  debtor,  whose  residence  is  in  Flo- 
rida, being  at  Troy,  N.  Y.,  makes  a  note,  which  is  dated  there 
and  endorsed  by  a  friend  residing  there,  and  delivered  to  a 
creditor  a  resident  of  New  York.  Though  the  holder  knew 
the  maker's  residence  to  be  in  Florida,  the  demand  instead  of 
being  made  there  was  made  at  Troy.  This  demand  was  held 
iusufficient  to  charge  the  endorser ;  the  note  not  being  made 
payable  at  Troy.     Taylor  v.  Snyder,  3  Denio  148. 

And,  indeed,  the  principle  is  the  same  where  the  residence 
of  the  endorser  is  in  a  foreign  country.     That  it  would  be  in- 
convenient to  go  or  send  there  is  no  excuse.     It  was  so  held 
W'here  both  the  maker  and  endorser,  at  the  time  of  making 
and  endorsing  the  note,  as  well  as  at  the  time  of  its  maturity, 
W-ere  residents  of,  and  doing  business  at  Metamoras  in  Mexico, 
and  these  facts  were  known  to  the  holder,  who  at  the  same 
time  resided  in  New  York  where  the  note  was  drawn,  dated 
mod  endorsed.     Spies  v.  Gilmore,  1  Comstock  326. 

5.    Of  demand  at  the  particular  place  where  hill  or  note  is 

payable. 

To  charge  the  endorser  of  a  bill  or  note  made  payable  at  a 
particular  place,  there  may,  and  should  be,  presentment  at  that 
place  and  demand  there  of  payment.     Saunderson  v.  Judge, 
a  H.  Bl.  509;  Stewart  v.  Eden,  2  Caines'  Rep.  127  ;   Wat- 
kins  V.  Crouch  Sf'c.  5  Leigh  622.     But  there*  need  be  no  for- 
mality in  the  demand  when  the  bank  at  which  the  bill  or  note 
is  payable  is  itself  the  holder  of  it,  and  the  instrument  is  in 
the  bank  when  it  becomes  due.     Bank  of  U.  S,  v.  Carneal, 
2  Peters  642 ;  Rahm  v.  Phila.  Bank,  1  Rawle  335 ;  Jenks 
▼.  Doylstown  Bank,  4  W.  &  S.  611.     When  a  note  is  paya- 
ble at  a  particular  bank,  with  authority  to  the  cashier  to  re- 
ceire  payment  and  give  up  the  note,  the  non-payment  of  the 
note  during  bank  hours  on  the  last  day  of  grace  is  a  dishon- 
our.   Phipps  Sfc.  V.  Chase,  6  Metcalf  492 ;  Clarke  v.  El- 
inige,  9  Id.  96. 

With  respect  to  the  necessity  for  presentment  at  a  particular 
pisce,  as  it  regards  the  liability  of  the  acceptor  of  a  bill  or 
taker  of  a  note,  there  was  formerly  maintained  in  England 

VftT         «•  10 
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)ctrine  which  was  disapproved  in  Virginia,  Armistead  v. 
nisteadsj  10  Leigh  512,  Hays  v.  North  Western  Bank,  9 
at.  130;  and  generally  in  the  United  States.  That  doc- 
ne  led  to  the  statute  of  L  &  2  Geo.  IV.,  c.  78. 
The  revisors  of  the  Code  of  Virginia  proposed  the  following 
s  the  first  section  of  chapter  144. 

If  a  persoD  accept  a  bill  of  exchaage,  payable  at  the  hoase  of  a 
banker  or  other  place,  without  further  expression  in  his  acceptance^ 
such  acceptance  shall  be  deemed  a  general  acceptance,  and  the  prcseat- 
ment  of  the  bill  for  payment  may  be  either  at  such  place,  or  as  it  might 
have  been  if  no  such  place  had  been  specified  in  the  acceptance.     If  an 
acceptor  shall,  in  his  acceptance,  express  that  he  accepts  the  bill,  paya- 
ble at  a  banker's  house  or  other  place  only,  and  not  otherwise  or  else- 
where, such  acceptance  shall  be  deemed  a  qualified  acceptance,  and  in  . 
such  case  the  presentment  of  the  bill  for  payment  shall  be  at  the  plaoe^ 
specified  in  such  qualified  acceptance.     But  as  against  the  maker  of  i^ 
note  or  the  acceptor  of  a  bill,  whether  the  acceptance  be  general  o^ 
qualified,  it  shall  not  be  necessary  to  aver  or  prove  presentment  foK- 
payment  at  the  time  or  place  specified  in  the  note,  bill  or  acceptan( 
Such  maker  or  acceptor  may,  however,  set  up,  as  a  matter  of  defaoi 
any  loss  sustained  by  him,  by  reason  of  the  failure  to  make  saoh 
aentment. 

To  this  section  the  revisors  subjoined  the  following  note. 

For  a  history  of  the  decisions  in   England,  which  gave  rise  to  t     T  l^ 
statute  of  1  and  2  Geo.  iv.,  ch.  78,  see  Chitty  on  Bills,  ch.  7,  p.  821,        ^ 
of  eighth  edition.     The  decision  of  the  house  of  lords  in  the  leadk^  tit 
case  of  Bowe  v.  Young,  2  Bligh's  Par.  Cas.  391 ;  2  Brod.  &  Bini^^. 
165;  6  Eng.  Com.  Law  Rep.  53,  has  been  disapproved  in  this  coant^^cT, 
Story  on  Bills,  p.  263,  §230,  and  note,  p.  416,  §356,  and  note.    An^otf 
the  obligation  of  the  maker  of  a  note,  or  of  the  acceptor  of  a  biU,  fsai 
been  enforced  here  more  justly  than  was  done  in  Rowe  v.  Young.    Sat 
Wallace  v.  M'Connell,  13  Peters  136,  and  Armistead  v.  ArmistetMdi^ 
10  Leigh  512.     Notwithstanding  these  American  decisions,  it  seeilf 
best,  so  far  as  it  can  be  done  consistently  with  them,  to  incorporate 
into  our  Code  the  statute  of  1  and  2  Geo.  iv.,  c.  78.     The  importaoM 
of  this  must  be  admitted,  when  it  is  remembered  how  many  bills  in 
drawn  and  endorsed  in  Virginia  upon  persons  in  England.     When  aay 
such  bill  is  accepted  there,  proceedings  may  be  expected  to  be  had  i^ 
cording  to  the  statute  of  1  and  2  Geo.  iv.,  ch.  78.     After  which,  if  M 
action  bo  brought  here  against  the  drawer  or  endorser,  the  questiot 
whether  those  proceedings  would  sustain  such  action  would  bo  mi 
more  difficult,  if  wo  are  without  the  statute  of  1  and  2  Geo.  iY.,oh.TF 
than  if  this  statute  had  been  incorporated  into  the  Code  of  Yirgiai 
We  therefore  propose  to  adopt  it,  so  far  as  it  has  any  bearing  upoD  f 
liability  of  others  than  the  maker  of  a  note  or  the  acceptor  of  a  V 
as  to  such  maker  or  acceptor,  preserving  unimpaired  tne  priodpl 
the  American  decisions — a  principle  which,  even  in  England^  tho 
of  Rhodes  v.  Gent,  5  Bam.  &  Aid.  244 ;  7  Eng.  Com.  Law  Bq 
has  gone  very  far  to  sustain. 
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•oetion  was  adopted  as  proposed,  and  will  be  found  in 
de  of  Yirginin,  at  page  581.  The  words  in  italibs  are 
•rdance  with  the  decisions  in  De  Bergareche  v.  Pillin^ 
h.  476,  Hankey  v.  Borwick,  4  Id.  135,  13  Eng.  Com. 
4»p.  60,  376. 

ten  bill  refused  Ay  drawee,  is  accepted  f&r  honour j  what 
presentment  for  payment  is  sufficient. 

re  is  a  case  in  New  York  of  a  bill  drawn  on  a  firm  of 
CMil,  requiring  them  to  pay  60  days  after  sight  to  a  firm 
idon ;  a  case  wherein  a  right  of  action  having  arisen 
lie  protest  for  non-acceptance,  it  was  considered  that 
ould  not  be  destroyed  by  the  subsequent  demand  of 
nl  being  made  at  an  improper  place.  Mason  4*c.  v. 
tin  Sfc,  3  Johns.  206. 

a  bill,  protested  for  non-acceptance,  may  be  accepted 
protest  for  honour,  with  the  intention  that  it  shall  be 
«d  when  due.     10  Barn.  &  Cress.  4.     An  acceptance, 

honour  of  the  drawer  or  endorser,  is  in  its  nature  quali- 
id  amounts  to  a  collateral  engagement  only,  that  is  an 
iking  to  pay  if  the  original  drawee,  upon  a  presentment 

for  payment,  should  persist  in  dishonouring  the  bill, 
ch  dishonour  by  him  should  be  notified  to  the  person 
as  accepted  for  the  honour  of  the  drawer.  Hoare  Sf'c, 
',enove  4*c.  16  East  394;  Lenox  v.  Everitt,  10  Mass.  1. 

revisers  of  the  Code  of  Virginia  proposed  the  follow- 
the  second  section  of  chapter  144. 

bill  of  ezchaoge,  wherein  the  drawer  shall  have  expressed  that 
be  payable  in  aoj  place  other  than  that  by  him  mentioned 
to  De  the  residence  of  the  drawee,  shall  not,  on  the  presentment 
for  acceptance,  be  accepted,  such  bill  may,  without  further  pre- 
it  to  the  drawee,  be  protested  for  non-pajment  in  the  place  in 
ft  ahall  have  been,  by  the  drawer,  expressed  to  be  payable,  unless 
MUHt  thereof  be  paid  to  the  holder  on  the  day  on  which  the  bill 
isve  become  payable,  had  it  been  duly  accepted. 

this  section  the  revisors  subjoined  the  following  note. 

%  general  rale  of  law  that  the  protest  for  non-payment  is  to  be 
phee  where  the  drawee  rendes.  In  Mitchell  Ac,  v.  Baring  dee, 
kPiayne  35;  19  Eng.  Com.  Law  Rep.  261 ;  10  Barn.  &  Cross. 
Bag.  Com.  Law  Rep.  12,  the  drawer  of  a  bill  made  in  America^ 
prsased  that  it  was  to  be  payable  in  London^  yet  Liverpool  was 
■■1  therein  as  the  residence  of  the  drawee ;  on  the  presentment 
^  for  aooeptance,  it  was  not  accepted ;  and  the  protest  for  non- 
tk  was  at  Liverpool.    Under  particular  chrcumstances  appearing 
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in  the  ease,  this  protest  was  held  snffioient :  the  general  question  whe- 
ther, if  the  acceptance  had  been  in  the  osual  form,  a  protest  in  Londcm 
would  have  been  sufficient,  was  left  undecided.  It  appeared  from  the 
evidence  of  several  witnesses,  some  of  them  notaries  and  others  mer- 
chants, that  where  a  foreign  bill,  drawn  upon  a  merchant  residing  at 
Liverpool^  payable  in  London^  was  refused  acceptance  by  the  drawee, 
the  usage  was  to  protest  it  for  non-payment  in  London.  Yet  though 
this  was  the  usage,  the  doubt  arose  after  the  decision  in  MUchell  £c 
V.  Baring  dec,  whether  such  usage  would  be  sustained  by  the  courts ; 
and  the  statute  of  2  and  3  Will,  iv.,  ch.  98,  was  passed  to  remove  the 
doubt  We  propose,  it  will  be  perceived,  to  adopt  the  same  statute  in 
Virginia. 

The  section  was  adopted  as  proposed  hy  the  revisors,  and 
will  be  found  in  the  Code  of  Virginia  at  page  581.  The  re- 
visors also  proposed,  and  the  legislature  adopted,  two  additional 
sections,  taken  from  the  6  &  7  Will.  IV.,  p.  402,  ch.  68,  ^2. 
They  are  on  the  same  page  (581)  of  the  Code;  being  ^  5  and 
^6  of  chapter  144. 

§  5.  When  a  bill  of  exchange  is  accepted  supra  protest  for  hononr,^ 
or  has  a  reference  thereon  in  case  of  need,  it  shall  not  be  necessary  ti 
present  such  bill  to  such  acceptor  for  honour,  or  to  such  referee,  nnti' 
the  day  following  that  on  which  such  bill  shall  become  due,  and  if 
place  of  address  on  such  bill  of  such  acceptor  for  honour,  or  of 
referee,  shall  be  in  any  town  or  place  other  than  in  the  town  or 

where  such  bill  is  therein  made  payable,  then  it  shall  not  be  n(  

to  forward  such  bill  for  presentment  for  payment  to  such  acceptor  fc^r 
honour  or  referee,  until  the  day  following  that  on  which  such  bill  ahi^V 
become  due. 

§  6.  If  the  day  following  that  on  which  such  bill  shall  beoome  d«ae 
shall  happen  to  be  a  Sunday  or  Christmas  day,  or  the  first  day  of  Jaia^wi* 
ary,  or  fourth  day  of  July,  then  it  shall  not  bo  necessary  to  present   it 
or  forward  it  for  presentment  for  payment  to  such  acceptor  for  honc^uir 
or  referee  until  the  first  day  afterwaitls,  which  is  not  Sunday  or  GhiuC- 
mas  day,  or  the  first  day  of  January,  or  fourth  day  of  July. 

7.  Of  dishonoured  instruments  ;  which  of  them  mfist  be  pro- 
tested ;  as  to  which  of  them  the  protest  is  evidence  of  dis- 
honour. 

Protest  is  not  made  until  the  close  of  the  last  day  of  grace, 
or  after  business  hours,  which  in  the  United  States,  in  the  case 
of  hanks,  is  usually  3  o'clock.     King  v.  Holmes^  1  Jones  4591 

A  foreign  bill  of  exchange,  not  paid  on  the  last  of  those  dayii 
ought  immediately  to  be  protested.  Tassell  4*c.  t.  Lewis^  1 
Ld.  Raym.  743. 

The  law  of  England  does  not  require  a  protest  of  an  inland 
bill,  15  Wend.  428 ;  or  of  a  promissory  note,  5  W.  H.  &  0. 
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415.     Though  the  holder  of  an  inland  bill  could,  under  the 
custom  of  merchants,  maintain  an  action  on  it  before  the  sta- 
tute of  9  &  10  W.  3,  c.  17,  yet  until  this  statute  there  could 
be  no  protest  of  such  a  bill.     The  statute  was  very  obscurely 
ind  badly  penned.     See  Story  on  Bills,  p.  558,  9,  and  560, 
^  468,  and  notes.     It  allowed  a  protest  only  of  bills  payable 
a  certain  number  of  days  after  date,  not  of  bills  payable  a 
certain  number  of  days  after  sight.  Leftley  v.  Mills,  4  T.  R. 
173 ;  TasseUSfc.  v.  Lewis,  1  Ld.  Raym.  743 ;  and  it  has  been 
frequently  a  source  of  very    considerable    difficulty.      Not 
being  adapted  to  the  usages  of  the  present  day,  it  was  rarely 
observed  or  followed.     Yet  of  inland  bills  and  promissory 
notes,  it  became  common  to  make  protests — protests  like  those 
made  in  the  case  of  foreign  bills.     And  the  holder  was  often 
disappointed  at  finding  such  protests  decided  not  to  bo  proof 
of  dishonour  of  inland,  however  they  might  be  of  foreign 
bills.      In  Kentucky  they  were  decided  to  be  no  proof  of  dis- 
honour, either  of  inland  bills  or  proraissorv  notes.     Taylor  v. 
Bank  of  lUinois,  7  Mon.  577 ;  Whiting  v."  Walker,  2  B.  Mon- 
l^>e  262  ;  Bank  of  U.  S.  v.  Leathers,  10  Id.  65.    And  a  statute 
'Was  passed  in  1837,  making  a  notarial  protest  evidence  of  the 
fact  of  presentation  and  non-payment.     3  B.  Monroe  11. 

In  the  Code  of  Virginia  (of  1849)  there  was  intentionally 
omitted  the  act  in  1  R.  C.  1819,  p.  483,  <^  2,  taken  from  the 
matnte  of  9  &  10  W.  3,  c.  17;-  and  in  place  thereof  a  brief 
provision  is  made  at  p.  581,  by  the  7th  section  of  chapter  144, 
applicable  to  all  such  instruments  as  this  section  declares  (see 
mnie,  p.  172,)  shall  be  deemed  negotiable.     The  provision  is 
that  they  *^fnay,  upon  being  dishonoured  for  non-acceptance 
or  non-payment,  be  protested,  and  the  protest  be  in  such  case 
OTidence  of  dishonour,  in  like  manner  as  in  the  case  of  a  fo- 
reign bill  of  exchange.'' 

8.  When  the  formal  protest  may  be  drawn  up. 

Lord  Kenyon  and  Lord  Ellenborovgh  concurred  in  opinion 
that  when  a  bill  had  been  duly  presented  and  dishonoured,  the 
notary  who  had  noted  it  at  the  time,  might  at  a  future  time 
draw  up  the  protest  in  form.  Chaters  v.  Bell  8^c.  4  Esp.  48. 
It  has  since  been  admitted,  that  when  the  fact  recorded  on  a 
protest  has  taken  place,  and  been  duly  entered  by  a  notary  in 
his  book  at  the  time  of  the  transaction,  it  is  sufficient  if  the 
formal  protest  be  drawn  up  afterwards,  though  even  after  ac- 
tion brought.  Bailey  v.  Dozier,  6  How.  29 ;  10  Com.  Bench 
(I  J.  Scott)  706. 

Bat  it  has  been  contended  that  this  rule  is  liable  to  an  ex- 
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ception  in  case  of  a  payment  supra  protest  for  the  honour  of 
a  party  to  the  bill.  There  is  no  doubt  that  in  such  case  there 
must  be  a  declaratiou  formally  made  before  a  notary,  to  give 
to  the  payment  the  quality  of  a  payment  for  honour.  There 
was  a  substantial  omission  of  tliat  declaration  in  Vapidewall  v. 
Tyrrell,  Mood.  &  Malk.  87,  22  Eng.  Com.  Law  Rep.  258.  And 
the  decision  proceeded  on  that  ground.  10  Com.  Bench  (J. 
Scott)  710.  It  is  not  regarded  as  preventing  the  general  rule 
as  to  the  time  when  the  formal  protest  may  be  drawn  up  being 
applied  to  a  case  in  which  the  bill  was  in  fact  duly  protested, 
and  the  declaration  that  the  payment  was  made  for  honour 
duly  made  before  the  notary.  Geralopulo  v.  Weller^  10  Com. 
Bench  ( I  J.  Scott)  712,  70  Eng.  Com.  Law  Rep.  712,  3  Eng. 
Law  &  Eq.  515. 

8.  What  facts  should  be  set  forth  t n  the  protest  as  to  the  dis*  ^^ 
honour ;  how  far  the  protest  or  a  copy  of  it  is  generally  «^ 
pnnf  of  those  facts. 


The  protest  of  a  bill  should  set  forth  the  presentment,  tli 
demand  of  ^viyment.  and  the  answer  of  the  drawee  or  acceptor^  -, 
Nott*s  es\ir  v.  Beani.  16  Louis.  3 1 1,  Mussoh  v.  Lake.  4  How    — *, 
274.     The  seal  of  office  annexed  by  the  notary  to  his  certifi^^. 
cate  of  the  protect,  is  judicially  taken  notice  of,  AluUem  r    mm, 
Morris^  2  liirr  86:  and  the  certificate  under  such  seal  it  r^^B^> 

ceivcd  ni  all  courts  as  evidence  of  the  protest  in  a  foreign  stala. b, 

wiihout  any  auxiliary  supi^^rt.     \tlson.  J.   15  Wend.  53^.  ; 
Lhyd  V.  3/c  C».irr.  3  Barr  4S2. 

The  want  of  a  seal  may  sometimes  be  supplied,     in  plia  i  e 
of  a  (potest  under  such  seal,  there  may  be  produced  a  swo«*q 
copy  of  u  by  ihe  notary.     Such  evidence  was  admitted    M 
/./I'V^/  V.  3/r(fiirr.  as  ihe  l^e$:  the  naiure  of  the  case  admitted 
of:  Ihe  notjiry  le^iitiod  lh.^t  at  the  lime  oi  the  protest  he  was 
a  n.^i.^ry  pubi.o,  d«tiy  comm;j«t«>iied :  that  hts  term  of  office 
luvl  e\j^i:<\i :  th^ii  u.'*  s  5CvV55S,^r  to  h.m  had  been  or  could  be 
a;^>M.ncvi:  aiid  ihji:  the  .Aw$«^f  the  siaie  cave  bim  no  aoiho- 
TUy  to  co:t;:V  ariV  d.v;::no;u  u:)ier  h^s  fvvmer  uittarial  seal 

A  i"o,;:l  mAv.  :>ouevc:,  oevN.;>e  re-c^.rnur  oiher  evidence  of 
a  :Y«srs;  l^au  i:^e  .y*v  :c:j4  U9«r.:\  or  a  ck^:  y  of  ii«  excepi  when 
-   *:>J  i:>e  revvrd  hire  he^.i  i.i*i  or  desiroved.    Ckus 
*   --s.  6L 


CH.  81.]  Acnoir  on  unsealed  instrumsntb,  183 

T.  Beal^  10  Peters  682.  This  rule  applies  to  a  bill  drawn  in 
ooe  state  on  a  person  residing  in  another;  for  such  a  bill  is  a 
foreign  bill.  Townsley  v.  Sumrall,  2  Peters  170;  Halliday 
y.  McDougall  ^c.  20  Wend.  1 ;  ante,  p.  148.  And  since  the 
protest  is,  to  this  extent,  evidence  of  dishonour  in  the  case  of 
a  foreign  bill,  it  is,  in  like  manner,  evidence  of  dishonour  in 
the  case  of  any  such  promissory  note,  check,  or  inland  bill,  as 
is  mentioned  in  the  7th  section  of  chapter  144,  of  the  Code 
of  Tirginia. 

9.  Notary^ s  certificate,  when  founded  on  the  acts  of  others,  of 
less  weight  than  when  founded  on  his  own  act. 

How  far  the  duties  of  the  office  of  notary  can  be  performed 

by  a  clerk  or  deputy,  is  a  question  on  which  there  was  inti- 

Idated,  in  the  7th  edition  of  Chitty  on  Bills  217,  an  opinion, 

Which  led  Co  the  correspondence  between  Mr.  Chitty  and  an 

«88ociacion  of  notaries  at  Liverpool,  that  is  given  at  large  in 

the  8th  edi.  p.  493.     It  is  a  question  on  which  the  court  of 

Appeals  of  Virginia  pronounced  in  the  case  of  Nelson  v.  Fot- 

M^rall,  7  Leigh  179,  cited  ante,  p.  147,  and  on  which  deci- 

%ions  have  been  made  in  other  states. 

The  court  of  appeals  of  Kentucky,  considering  that  the  ef- 
fect of  the  notary's  action  in  this  respect  must  be  determined 
by  the  local  law  under  which  he  acts,  has  sustained  such  ac- 
tion, where  it  took  place  at  New  Orleans,  and  the  evidence 
shewed  it  to  be  in  conformity  with  well  established  custom 
mnd  usage  among  the  notaries  there,  the  propriety  of  which 
had  been  sanctioned  by  judicial  and  professional  opinions. 
MeClane  v.  Fitch  ^c.  4  B.  Monroe  600. 

In  a  subsequent  case,  in  which  there  was  no  proof  of  the' 
existence  of  such  custom,  but  in  which  there  was  proof  by  a 
'Witness  that  the  presentment  for  payment  was  made,  not  by 
the  notary  himself,  but  by  his  clerk,  the  court  held  that  there 
could  be  no  recovery  against  the  endorser.  Chenowith  ^r  Co. 
T.  Chamberlin^  6  B.  Monroe  61. 

If  the  notary's  certificate  state  that  he  caused  presentment 
to  be  made,  the  inference  may  be  drawn  that  the  presentment 
was  by  his  clerk  or  some  third  person,  as  otherwise  the  phra* 
ieology  would  probably  have  been  direct  that  he  (the  officer) 
made  presentment,  &c.  The  supreme  court  of  New  York^ 
approving  Mr.  Chitty's  opinion,  refused  to  admit  as  evidence 
inch  a  certificate;  considering  it  to  be  a  certificate  as  to  facts 
•f  which  the  notary,  impliedly  at  least,  conceded,  on  the  face 
of  the  instrument  he  had  no  personal  or  official  knowledge. 
OnatuU^  Co.  Bank  v.  Bates,  3  Hill  56. 
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CHAPTER  XXII. 

or  NOTICE  OF  DISHONOUR  ;  HOW  GIVEN  AND  PROVED  ;  HOW 
PROOF  OF  NOTICE  DISPENSED  WITH  ON  PROOF  OP  FROMISI 
TO    PAT. 

1.  Notice  to  drawer  of  bill  dispensed  with  where  bill  is  cuxep* 
ted  for  his  accommodation. 

By  the  law  of  England,  it  was  once  a  universal,  and  is  still 
a  general  rule,  that  it  is  necessary  to  give,  or  use  due  diligence 
to  give,  notice  of  dishonour  to  other  parties  on  the  non-accep- 
tance of  a  bill,  or  non-payment  of  a  bill  or  note,  by  the 
drawee  or  maker.     16  M.  &  W.  748. 

The  first  innovation  on  this  rule  was  that  made  or  recog- 
nized in  Bickerdike  v.  Bollman^  1  T.  R.  410,  holding  notice 
to  the  drawer  not  necessary  if  he  had  no  effects  in  the  drawee's 
hands  from  the  time  the  bill  was  drawn  till  it  became  due; 
for,  said  Buller,  J.,  if  he  had  none,  he  had  no  right  to  draw 
and  to  expect  payment ;  nor  can  he  be  injured  by  the  non-pay- 
ment or  the  want  of  notice.  There  was  no  difference  in  this 
respect  between  an  inland  and  a  foreign  bill.  Rogers  v.  Ste- 
phens^  2  T.  R.  713.  When  in  the  case  of  a  foreign  bill  il 
was  thus  ascertained  to  be  unnecessary  to  prove  notice,  it  was 
equally  unnecessary  to  prove  protest.  Legge  v.  7horpe,i 
Camp.  310,  12  East  171. 

The  doctrine  was  carried  no  farther  than  this,  that  there 
need  not  be  notice  or  protest  where  the  drawer  has  no  effects, 
and  has  no  fair  pretence  for  drawing,  or  where  he  draws  with- 
out having  effects  intended  to  be  applied  in  payment,  and  only 
for  the  purpose  of  raising  money  by  discount  for  himself  or 
the  acceptor ;  which  last  was  the  case  in  Walwyn  v.  St  Quin- 
tin,  1  Bos.  &  Pul.  654. 

It  was  not  long  before  the  English  judges  gave  expression 
to  preference  for  the  old  rule,  and  regret  that  it  had  been  bro- 
.ken  in  upon.  Clegg  v.  Colton,  3  Bos.  &  Pul.  211.  Lord 
Ellenborough  declared  his  determination  to  resist  the  farther 
extension  of  the  exemption,  Orr  ^c,  v.  Maginnis,  7  East 
361 ;  saying,  he  met  with  continual  instances  of  inconvenience 
resulting  in  practice  from  it.  2  Camp.  310,  12  East  176.  He 
conceived  the  whole  period  must  be  looked  to  from  the  draw- 
ing of  the  bill  till  it  becomes  due,  and  that  notice  is  requisite 
if  the  drawer  has  effects  in  the  hands  of  the  drawee  at  any 
time  during   that   interval.     Hammond  Sfc  v.  Dufren^  3 
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Damp.  145 ;  Thaekray  v.  Blackett,  Id.  164.  Still  he  would 
sot  go  counter  to  the  rule  established  in  Bickerdike  v.  Boll- 
man.  If  a  bill  was  drawn  without  any  funds  in  hand  at  the 
time  of  drawing,  applicable  to  it,  or  any  ground  of  reasonable 
expectation  that  when  the  bill  became  due  the  drawee  would 
:ome  forward  and  pay  it,  he  atid  his  associates  in  the  king's 
bench  held  that  notice  must  be  given.  Claridge  v.  DaUon, 
4  M.  &  S.  226. 

The  case  of  Walwyn  v.  St.  Quintin  has  indeed  been  con- 
lidered  inconsistent  with  Brown  v.  Maffey^  15  East  216,  and 
is  disapproved  in  Cory  i^c,  v.  ScoU^  3  Barn.  &  Aid.  619,  6 
Eng.  Com.  Law  Rep.  402;  it  being  considered  in  this  last 
ease  that  want  of  notice  might  produce  injury  to  the  drawer ; 
there  being  parties  against  whom,  if  he  paid  the  bill,  he  ought 
to  have  remedy  over. 

But  the  English  courts  still  acknowledge  that  they  are 
bound  by  Bickerdike  v.  Bollrnan,  16  M.  &  W.  748.  It  is  an 
Iteepted  case,  the  principle  of  which  is  not  to  be  extended. 
rhe  drawer  is  entitled  to  notice  if  he  have  reasonable  ground 
0  expect  the  bill  will  be  paid,  although  he  have  no  assets  in 
lie  acceptor's  hands.  Bucker  v.  Hilly  16  East  43  ;  Lafitte 
.  Slaiier,  6  Bingh.  623,  19  Eng.  Com.  Law  Rep.  181.  And, 
erhaps,  Bickerdike  v.  Bollman,  applies  only  where  the  bill 
as  been  accepted  for  the  accommodation  of  the  drawer,  who, 
ft  snch  case,  if  he  knew  that  the  acceptor  had  no  assets,  can 
icnr  no  damage  from  want  of  notice.  Tindal,  C.  J.  S.  C. 
When  the  drawer,  with  his  own  hand,  makes  the  bill  paya- 
ble at  his  own  house,  that  has  been  deemed  evidence  of  its 
leing  an  accommodation  acceptance,  for  the  payment  of  which 
le  is  to  provide  at  maturity ;  and  an  endorsee  has  maintained 
in  action  against  him  without  proving  notice  of  dishonour. 
Sharp  V.  Bailey,  9  Barn.  &  Cress.  44,  17  Eng.  Com.  Law 
Rep.  329. 

Ii  is  considered  that  the  same  reason  applies  to  want  of  pre- 
lentment  as  to  want  of  notice  of  dishonour,  and  that  as  to 
both  the  same  rule  ought  to  prevail  with  respect  to  want  of 
tfects  operating  as  an  excuse.  The  drawer  cannot  object 
cither  the  want  of  presentment  or  the  want  of  notice  when  he 
ttinno  res|ject  prejudiced  by  the  want  of  either,  having  no  re- 
Btedy  against  any  other  party  on  the  bill.  Terry  S/^c  v.  Par- 
tor,  6  Adol.  &  El.  502,  33  Eng.  Com.  Law  Rep.  129. 

lu  the  U.  States,  the  subject  has  been  frequently  discussed. 
Preiieh^sex'x  v.  Bank  of  Columbia,  ^Cx^nch  154;  Hopkirkv. 
Ptfj'c,  2  BrtTck.  24  ;  Stanto  Sfc,  v.  Blossom  Sfc.  14  Mass.  116 ; 
I>UMns  V.  Beat,  10  Peters  577 ;  Rhett  v.  Poe,  2  How.  479. 
Iq  N.  York,  the  supreme  court  has  decided  one  case  on  the  au- 
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thority  of  Bickerdike  v.  Bollman^  Hoffman  ifc,  v.  Smith,  1 
Gaines'  Rep.  157,  and  in  another  recognized  the  rule  as  laid  down 
by  Lord  Ellcnborough  in  Claridge  v.  Dalion,  4  M.  &  S.  229^ 
that  notice  must  be  given  the  drawer  if  the   bill   was  drawa 
under  such  circunnstances  as  induced  him  to  entertain  a  rea- 
sonable expectation  that  the  bill  would  be  accepted  and  paid. 
Robinson  v.  Ames^  20  Johns.  150.     In  a  case  in  Maryland,  of 
checks  drawn  on  a  public  banking  institution,  by  a  party  whoso 
funds  in  the  bank  fell  far  short  of  his  checks,  the  court  enter- 
tained no  doubt  that  the  party  knew  when  he  drew  the  checki 
that  they  would  be  dishonoured,  and  never  at  any  subsequent 
period  had  reason  to  expect  that  they  would  be  paid  by  th« 
bank,  and  could  not,  therefore,  set  up  as  a  defence  the  want 
of  notice.     Eichelherger  v.  Finley^  7  Har.  &  J.  387.     No- 
tice was  also  dispensed  with  in  Caihell  v,  Goodwin,  1  Har. 
&  Gill  470;  Spear  Sfc.  v.  Atkinson,  1  Iredell  263;    WoOm- 
weher  v.  Ketterlinus,  5  Harris  399. 

Tlie  practical  exposition  of  Bickerdike  v.  Bollman,  that 
was  given  in  Sharp  v.  Bailey  and  LafiUe  v.  Slatter,  hai 
been  since  approved  in  Massachusetts,  Kinsley  v.  Robinson, 
21  Pick.  328;  and  Maryland,  Orear  ^y.  v.  McDonald  ^t:.  9 
Gill  356.  Although  there  was  no  notice  to  the  drawer,  there 
was  a  verdict  against  him  in  the  first  of  these  cases  on  the 
ground  that  the  bill  was  drawn  for  his  accommodation;  and 
in  the  Inst  case  demand  and  notice  were  held  indispensable 
because  the  drawers,  from  the  lime  of  drawing  the  bill  up  to 
the  period  when  it  became  due,  acted  under  the  full  expecta- 
tion, honestly  entertained  and  based  upon  reasonable  grounds, 
that  it  would  be  paid  by  the  drawees  at  maturity. 

2.  Acceptance  of  bill  for  drawer^s  accommodation,  does  tiel 
dispense  with  notice  to  endorser. 

The  case  of  an  endorser  of  a  bill  stands  on  a  diflTcrent  foot- 
ing from  that  of  a  drawer.  Brown  (S^c.  v.  Maffey,  \o  Bast 
216.  He  is  in  the  nature  of  a  surety,  or  guarantor  of  its  pay- 
ment on  due  presentment,  and  is  presumed  to  know  nothing 
about  the  arrangement  between  the  drawer  and  drawee.  Story 
on  Bills  314.  He  is  prima  facie  entitled  to  notice.  It  is  not 
enough  to  exempt  him  that  the  bill  is  drawn  without  value, 
and  that  the  drawer  has  no  effects  in  the  drawee's  handi. 
Wilkes  V.  Jacks,  Peake's  N.  P.  G.  202.  If  he  endorses  to  tha 
holder,  without  value,  or  effects  in  the  hands  of  prior  partieSi 
non  constat  that  he  is  not  entitled  to  notice ;  for  he  may  hava 
endorsed  for  the  accommodation  of  others,  in  which  case  it 
is  now  clearly  established  by  Norton  v.  Pickering^  8  Barn.  As 
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rress.  610,  that  he  has  a  right  to  notice,  because  on  payment 
«  may  recoFer  over  against  those  persons.  Parke^  B.,  in 
barter  v.  Flower,  16  M.  &  W.  761;  Jackson  v.  Richards^ 
\  Gaines's  Rep.  343 ;  Frenches  ex^x  v.  Ba?ik  of  Columbia^ 
tCranch  161;  Foiheringliam  v.  Price's  ex'ors^  1  Bay  291; 
Warder  ifc.  v.  Tucker,  7  Mass.  449. 

But  it  has  been  held  in  Virginia,  that  an  endorser  who  unites 
rith  the  drawer  to  deceive  the  holder,  by  representing  a  bill 
sons  that  will  probably  be  accepted,  with  a  knowledge  that 
t  will  not,  is  guilty  of  a  fraud,  which  deprives  him  of  the 
ight  to  insist  upon  notice.  Farmers  Bank  v.  Van  Meter^ 
i  Rand.  553. 

L  Other  circumstances  which  will  or  will  not  dispense  with 
notice.  Among  others,  effect  of  assignment  of  property  of 
maker  or  acceptor  for  endorser's  security. 

The  necessity  of  notice  is  not  dispensed  with  by  the  fact 
of  the  endorser  being  an  accommodation  endorser,  Keeler  v. 
Biurtine,  12  Wend.  117;  or  of  the  acceptor  or  maker  being 
biokrupt  or  insolvent,  Nicholson  v.  Gouthet,  2  H.  Bl.  609 ; 
B$darle  v.  Sowerby,  11  East  117;  Smith  Sfc.  v.  Becket,  13 
U.  187;  Thackray  v.  Blackelt,  3  Camp.  164;  Edwards  v. 
Tkmyer,  2  Bay  217;  O'Rear  ^c.  v.  McDonald  ^c.  9  Gill 
360 ;  nor  by  both  of  these  circumstances  combined,  Jackson  v. 
BiehardSj  2  Gaines's  Rep.  343;  Keeler  v.  Bartine,  12  Wend. 
117.  So  far  from  it,  says  Nelson,  J.,  these  two  circumstances, 
U>  wit,  the  endorsement  for  accommodation,  and  insolvency 
of  the  maker,  seem  to  add  cogency  to  the  considerations  in 
Ttvour  of  strict  notice  of  the  default.     S.  G.  12  Wend.  1 18. 

Knowledge  of  the  probability,  however  strong,  that  a  bill 
Will  be  dishonoured,  cannot  operate  as  a  notice  of  dishonour, 
or  dispense  with  it.  Cresswell,  J.,  in  Caunt  v.  Thompson, 
7  Man.  Grang.  <fc  Scott  409 ;  Baker  v.  Birch,  3  Gamp.  107 ; 
hrown  6f  Sons  v.  Ferguson,  4  Leigh  37. 

And  Ghaucellor  Kent's  conclusion  from  the  authorities — 
thtt  notice  is  not  required  where  the  endorser  has  protected 
himself  by  an  assignment  or  collateral  security  (3  Kent's  Gom. 
113) — Gibson,  G.  J.  observes,  is  not  sustained  by  them  as  a 
piiociple  applicable  to  all  cases,  in  every  variety  of  circum- 
•Unces.     Kramer  v.  Sandford,  4  W.  &  S.  330. 

The  cases  shew  that  the  mere  precaution  by  an  endorser  of 
^iog  security  from  his  principal,  will  not  dispense  with  no- 
^  There  must  be  something  more,  such  as  the  taking  into 
hit  possession  the  funds  or  property  of  the  principal,  sufficient 
^  the  purpose  of  meeting  the  payment  of  the  note,  Nelson^ 
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C.  J.  in  Spencer  v.  Harvey^  17  Wend.  490 ;  Comey  v.  Da 
Costa,  1  Esp.  302 ;  4  Rand.  558 ;  or  he  must  have  an  assign- 
ment of  all  the  property  of  the  maker  for  that  purpose.  17 
Wend.  490. 

When  he  has  applied  to  the  maker,  and  representing  him- 
self liable  for  particular  notes,  received  an  assignment  of  all 
the  maker's  property  to  meet  them,  he  has  been  precluded 
from  insisting  upon  a  demand  on  the  maker,  or  a  notice  to 
himself,  in  respect  of  such  notes.     Bond  Sfc.  v.  Farnham,  5 
Mass.  173.     This  decision  has  been  followed  in  Pennsylvania, 
Barton  v.  Baker j  1  S.  &  R.  334 ;  and  New  York,  Mechanim 
Bank  v.  Griswold,  7  Wend.  168.    It  is  considered  that  in  such 
a  case  the  endorser  has  eflfectually  secured  every  object  which 
the  law  presumes  would  be  the  consequence  of  notice  of  the 
maker's  default.    Nelson,  J.,  S.  C.  169;  Coddington  v.  Davis 
Sfc.  3  Denio  16. 

4.  How  endorser  may  by  agreement  waive  the  necessitf  of 

notice. 

Sometimes  there  is,  before  the  bill  or  note  has  been  disho* 
Doured,  an  undertaking  by  the  defendant.  Wood  v.  Brown^ 

1  Stark.  217,  2  Eng.  Com.  Law  Rep.  363,  which  dispensfi 
with  notice.     Phipson  v.  Kneller,  4  Camp.  285,  1  Stark.  116, 

2  Eug.  Com.  Law  Rep.  321.  The  stipulation  to  waive  nofi« 
of  demand  may  not  be  sufficient  to  dispense  with  the  demand 
itself.  Backus  v.  Shipherd,  1 1  Wend.  633 ;  Scott  v.  Oreer, 
10  Barr  103.  But  there  may  be  an  express  waiver  both  of 
demand  and  notice.  Such  a  waiver  was  written  over  the  sig- 
nature of  the  endorser  in  Woodman  v.  Thurston,  8  Cush.  159, 
and  Brittain  v.  Doylestown  Bank,  5  W.  &  S.  99.  There  may 
in  other  ways  be  an  undertaking  which  will  bind  the  party, 
as  if  there  were  presentment,  refusal  and  notice.  Union  Bank 
V.  Hyde,  6  Wheat.  572.  It  is  considered  that  the  effect  of 
proving  an  undertaking  of  this  nature  is  not  to  shew  aeon- 
tract  different  from  the  contract  in  suit,  but  to  shew  that  a 
condition  beneficial  for  the  defendant  has  been  waived  by  him; 
that  he  had  agreed  to  dispense  with  notice,  not  that  by  the 
contract  itself  notice  would  not  be  necessary.  Jones  v.  Fafcf, 
4  Mass.  251,  Widgery  v.  Munroe  Sfc.  6  Id.  450 ;  Taunton  f. 
Richardson  ^c,  5  Pick.  443.  If  while  he  was  holder  of  the 
note  he  agreed  to  forbear  payment  for  a  year  after  the  time 
mentioned  in  it,  and  then  committed  a  fraud  on  his  endorsee, 
in  suppressing  that  agreement,  the  failure  of  his  endorsee  to 
make  a  demand  according  to  the  tenour  of  the  note  (and  gi^ 
notice  of  it),  can  be  no  valid  objection  ia  the  endorser's  moatbi 
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tiDg  that  whatever  might  be  the  holder's  rights  against  the 
ker,  the  demand  could  not  be  made  on  the  maker  consis- 
idy  with  the  agreement  that  the  endorser  had  made  with 
n.  Williams  v.  Brobst,  10  Walls  111. 
rbe  endorser  is  not  allowed  to  put  the  holder  off  his  guard, 
luce  him  not  to  make  demand  or  give  notice,  and  then  make 
objection  for  want  thereof.  Day  v.  Ridgway  Sfc,  5  Harris 
i;  Leonard  v.  Gary,  10  Wend.  608  ;  Coddington  v.  Davis 
.  3  Denio  16,  1  Comstock  186.  Protest  of  a  promissory  note 
\  being  necessary,  if  the  endorser  of  a  note  write  to  a  hol- 
'  asking  him  not  to  protest  it,  and  saying  he  will  waive  the 
canity  of  the  protest,  this  will  be  considered  as  a  waiver  of 
lae  things  which,  without  such  waiver,  would  have  been 
pessary  on  the  part  of  the  holder,  to  wit,  demand  of  pay- 
tDty  and  notice  to  the  endorser.  S.  C. 
Ab  endorser  advises  the  holder  of  a  note  that  it  will  not  be 
t  at  maturity  by  the  makers ;  he  informs  them  of  the  secu- 
f  which  has  been  given  by  the  first  endorser,  the  probable 
sessity  of  a  sale  of  his  farm  and  of  the  inutility  of  a  suit  ,- 
0,  that  he  himself  was  not  prepared  to  advance  the  money, 
1  the  letter  winds  up  by  requesting  indulgence.  In  the  or- 
lary  course  of  the  mail,  it  must  have  reached  the  plaintiffs 
t  before  the  note  fell  due,  and  most  obviously  was  calcula- 
te and  doubtless  had  the  effect,  to  put  them  off  their  guard 
respect  to  notice.  It  must  have  appeared  to  them  as  it 
«ld  to  all,  an  idle  step  to  give  notice  of  non-payment  by 
I  makers  to  a  person  who  had  just  communicated  to  them 
I  hci  that  it  would  not  be  paid  by  them,  and  who  admitted 
I  own  liability  and  asked  indulgence.  The  supreme  court 
New  York,  considering  the  omission  to  give  notice  attribu- 
ble  to  the  endorser's  interference,  would  not  permit  him  to 
ke  advantage  of  that  omission.  Spencer  v.  Harvey,  17 
rend.  491. 

The  supreme  court  of  Massachusetts  is  of  opinion  that 
Imd  the  endorser,  at  or  shortly  before  the  time  when  the 
Me  becomes  due,  says  to  the  holder  that  an  arrangement  for 
I  payment  is  about  being  made,  and  in  direct  terms,  or  by 
Mnary  Implication,  requests  the  holder  to  wait  or  give  time, 
amounts  to  an  assurance  that  the  note  will  be  paid — that 
10  promisor  or  endorser  will  pay  it — and  is  a  waiver  of  de- 
laiid  and  notice.     Gove  Sfc.  v.  Vining,  7  Metcalf  212. 

»  Where  notice  is  not  dispensed  with,  what  is  the  effect  of 
fdUng  to  give  it.  Who  should  give  the  notice ;  and  to 
wham  it  should  be  given. 

The  general  rul&  is,  that  it  is  necessary  to  give,  or  use  due 
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diligence  to  give,  within  a  reasonable  time,  notice  of  dishonoar 
to  every  drawer  or  endorser  of  a  bill  and  every  endorser  of  a 
negotiable  note  in  order  that  he  may  avail  himself  of  his  rem- 
edy against  any  other  party;  and  that  a  failure  to  give  such 
notice  or  use  such  diligence  operates  to  discharge  the  party  io 
respect  to  whom  the  failure  exists.  Holroyd^  J.  3  Barn,  db 
Aid.  619;  Turner  v.  Leach,  4  Barn.  <fc  Aid.  451,  6  Eng. 
Com.  Law  Rep.  484;  Wood  v.  Carr's  ex'ors,  1  Call  232; 
Freeman  !fc,  v.  Boynton,  7  Mass.  487 ;  Johnson  v.  Harth,  I 
Bailey  482.  A  holder  who  gives  his  immediate  endorser  due 
notice,  and  is  satisfied  with  his  responsibility,  may  omit  giviug 
notice  to  a  previous  party,  and  leave  such  endorser  to  give  it 
if  he  please.     Mead  v.  Enge,  5  Cow.  309. 

Notice  of  dishonour  may  be  given  to  any  previous  party  by 
the  holder  or  his  agent.  Sieroart  v.  Kennettj  2  Camp.  177. 
A  notary  or  other  agent,  entrusted  with  the  bill  or  note  for 
the  purpose,  is  competent  to  deliver  it  up  if  paid,  or  if  not 
paid  to  give  notice.  Hains  v.  Robinson,  4  How.  345;  Bank 
of  Uiica  V.  Smith,  18  Johns.  239. 

But  it  is  not  absolutely  necessary  that  the  notice  shoald 
come  from  the  holder  or  his  agent.  It  may  be  given  by  anjr 
person  who  is  a  party  to  the  bill  or  note,  and  who  would,  oa 
the  same  being  returned  to  him,  have  a  right  of  action  on  it 
Chanoine  v.  Fowler,  3  Wend.  179 ;  Mead  v.  Enge,  5  Cor 
309.  A  plaintiff,  in  an  action  on  the  instrument,  may  avail 
himself  of  a  notice  duly  given  by  any  other  party  to  it 
Chapman  v.  Keene,  4  Nev.  &  Man.  607,  3  Adol  &  El.  193, 
30  Eng.  Com.  Law  Rep.  69 ;  Wilson  v.  Swabey,  1  Stark. 
34,  2  Eng.  Com.  Law  Rep.  283. 

When  a  note  is  made  payable  to,  and  endorsed  by,  twopc^ 
sons  jointly,  and  they  are  not  partners,  notice  to  one  will  ool 
answer  ;  it  must  be  given  to  both.  Sayre  v.  Frick,  7  W.  4 
S.  383 ;  Willis  v.  Green,  5  Hill  232 ;  Shepherd  v.  Hawkf, 
1  Conn.  367. 

Although  before  a  note  becomes  due  the  maker  dies,  and 
his  endorser  becomes  his  personal  representative,  still  payment 
must  be  demanded  and  notice  given  the  endorser ;  or  he  will 
not  be  liable  as  such.  Magruder  v.  Union  Bank,  3  Peters 
87 ;   Union  Bank  v.  Magruder,  7  Id.  291. 

If,  at  the  maturity  of  rhe  instrument,  the  endorser  be  dead, 
and  has  a  personal  representative  known  to  the  holder,  notice 
ought  to  be  given  to  such  representative.  Cayuga  Co.  Bank 
V.  Bennett,  5  Hill  238.  W^hen  there  was  no  such  known  rep- 
resentative, a  notice  directed  to  the  deceased  endorser,  and 
delivered  at  his  late  dwelling  house,  was  held  sufficieot 
Stewart  v.  Eden's  ex^ors,  2  Caiues'  Rep.  1^1.     If,  at  the  time 
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he  note  falls  due,  the  holder  gives  all  (he  notice  that  it  is  then 
o  his  power  to  give,  the  ascertainment  subsequently  that  the 
wdorser  was  then  dead,  and  that  some  months  after  the  matu- 
rity of  the  note  his  executors  qualified,  does  not  make  it  ne- 
seasary  to  give  notice  to  them.  Merchants  Bank  v.  Birch 
^  17  Johns.  26. 

S.  How  notice  is  given  ;  in  some  cases  it  must  be  personally 
served  ;  in  others  it  may  be  sent  by  mail. 

The  rule  of  Scott  S^c.  v.  Lifford  Sfc.  1  Camp.  249,  has  been 
modified  in  the  United  States.  Here,  as  a  general  rule,  if  the 
pirty  to  whom  notice  is  to  be  given  lives  in  the  same  town, 
lotice  through  the  post  office  will  not  affect  him  unless  it  be 
ihewn  to  have  come  to  hand  in  due  season.  8  W.  &  S.  14. 
The  bill  may  have  been  protested  at  Philadelphia,  and  notice 
0  the  drawer  and  endorsers  forwarded  by  mail  to  a  party  at 
Hitsbnrg,  yet  he,  on  receiving  such  notice,  must  not  put  in 
lie  post  office  a  notice  for  an  endorser  residing  in  the  same 
uwn.  Kramer  v.  McDowell,  8  W.  &  S.  138 ;  U.  S.  v. 
iarker's  adm%  4  Wash.  C.  C.  R.  470. 

la  this  country,  the  general  rule  is,  that  when  the  parties 
aside  in  the  same  city  or  place,  notice  of  the  dishonour  of 
kills  or  notes  must  be  personal  or  something  tantamount,  such 
IS  leaving  it  at  the  dwelling  house  or  place  of  business  of  the 
^y  if  absent.  Ireland  v.  Kip,  11  Johns.  232;  Williams 
w.  Bank  of  U.  S.  2  Peters  101,  105;  Peirce  <^c.  v.  Pendar, 
6  Hetcalf  355;  Sheldon  v.  Benham,  4  Hill  133;  Cayuga 
Co.  Bank  v.  Bennett,  5  Id.  241 ;  Laporte  v.  Landry,  5  Louis. 
N.  S.  359;  Kramer  v.  McDowell,  8  W.  &  S.  138. 

A  verbal  notice  from  an  authorized  agent  of  the  holder  is 
nfficient,  when  he  mentions  to  the  party  the  particular  bill  or 
note,  and  states  to  him  that  it  has  been  presented  and  dishon- 
<mred,  or  words  to  that  effect.  Phillips  v.  Gould,  8  C.  &  P. 
355,  34  Eng.  Com.  Law  Rep.  425 ;  Chard  v.  Fox,  14  Adol. 
t  El.  N.  S.  200,  68  Eng.  Com.  Law  Rep.  200 ;  Metcalfe  v. 
Richardson,  11  Com.  Bench  (2  J.  Scott)  1011,  73  Eng.  Com. 
UwRep.  ion. 

If,  when  the  notice  should  be  given,  the  party  entitled  to  it 
be  absent  from  the  state,  awd  has  left  no  known  agent  to  re- 
eeive  it, — if  he  abscond  or  has  no  place  of  residence  which 
'eaionable  diligence,  used  by  the  holder,  can  enable  him  to 
discover — the  law  dispenses  with  the  necessity  of  giving  regu- 
'•r  notice.  So,  where  the  parties  reside  in  the  same  city  or 
town,  the  notice  should  be  given  at  the  dwelling  house  or 
plice  of  business  of  the  party  entitled  to  claim  it ;  and  the 
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duty  of  the  holder  does  not  require  of  him  to  give  the  notice 
at  any  other  pl^ce.  if  the  giving  of  the  notice  at  either  of 
these  places  be  prevented  by  the  act  of  the  party  entitled  to 
receive  it,  the  performance  of  the  condition  is  excused.  Wash* 
inffton^  J.  in  Williams  v.  Bank  of  U.  S,2  Peters  102  ;  Crosse 
V.  Smithy  1  M.  &  S.  645 ;  Goldsmith  v.  Blandf  Bayley  oo 
Hills  224  ;  RhcU  v.  Sinith,  2  How.  481,  2. 

In  Williams  v.  Bank  of  U.  S.,  the  notary  called  at  the 
dwelling  house  of  the  endorser  at  the  regular  time,  and  at  a 
seasonable  hour,  for  aught  that  appeared,  to  serve  the  notice, 
and  found  the  house  shut  up,  the  doors  locked,  and  the  family 
absent  from  town  upon  a  visit,  the  duration  of  which  was  uo^ 
known  to  (he  notary,  or  to  his  informer.     It  was  decided 
that  the  notary  was  not  bound  to  call  a  second  time,  nor  wm 
he  under  any  obligation  to  leave  a  written  notice,  even  if  he 
could  have  found  an  entrance  into  the  house. 

If  the  absence  was  probably  the  consequence  of  a  tempth 
rary  removal  from  the  city,  on  account  of  a  prevailing  sick- 
ness, such  as  yellow  fever,  it  might  be  advisable  to  put  a  notice 
in  the  |Kist  otlice,  as  was  done  iu  Ogden  v.  Cowley^  2  Johni 
274, 

It  has  boon  held  by  the  supreme  court  of  Pennsylvania  aod 
by  tho  supreme  court  of  the  United  States,  that  notice  to  a 
party,  put  in  the  jx>st  otfioe  of  the  town,  wherein  the  present- 
niont  and  demand  are  made,  will  be  sutBcient,  when  he  lives 
iH'Vond  tho  limits  of  the  town  :  and  it  may  be  directed  to  hiffl 
at  that  town  if  its  |>o$t  otfioe  be  the  nearest  to  his  residence, 
and  that  at  whioh  his  letters  are  received.  Bank  of  Cobnf^ 
hia  v.  LaKrtnce.  1  Peters  5S0 :  Jones  v.  Letcis,  8  \V.  &  S. 
M.  The  rule  is.  that  to  a  parly  residing  iu  a  ditferent  place 
or  city,  nottoo  may  be  sent  through  the  post  olfice,  properly 
dirootod  to  him.     SchontmaH  v.  /V^fcy.  7  Barr  438. 

In  Now  York,  tho  rule  laid  dv^wn  zu  Ireland  r.  Kip  is  not 
applied.  Without  svmuo  qMa!:nc:itLon.  t.'t  Urge  country  towns, 
which  oi'ion  Iwvo  mon?  ih,\:)  or.o  p»>st  oiEce.  or  where,  if  thef 
have  hut  ono.  a  jv»ri:on  of  the  inhabitants  live  so  far  from  it 
that  thoy  u*u.t?*.y  rtve:ve  the.r  ic-iier?  and  papers  ihroogh  a 
iK'^j:hKH:ri:*j:  otfico  :::  a;;.'^:::-:  t.^'w::.  Xorice.  it  has  been  said, 
may  a.  ways  K^  s>e;::  through  ;":;?  tx^*:  oSce,  wherever  there  ii 
a  ro^i;!.t:  ooi;;:ui::::v"A;;.''n  by  a:a  '.  Sf :wee;i  the  place  of  pW' 
»".:::;o::i  or  d^aui-.i  A::>i  :^e  o±^e  where  the  person  lobs 
cha.'xv^i  uii«a  .V  roctr.v«  h:;^  If  ::?c*  aai  ?aj>e«^     Ransom  f* 
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potting  the  letter  containing  it,  properly  directed,  seasonably 
into  the  post  office,  is  either  notice  in  itself  or  such  due  diii- 
pnce  as  will  stand  in  its  stead.  Shed  v.  Breti,  I  Pick.  406  ; 
Mann  v.  Baldwin  tfc.  6  Mass.  316;  Dickens  v.  Beat,  10 
Peters  682 ;  Smith  v.  Hawthorn,  3  Rawle  358 ;  Weakly  v. 
Bell  (fc.  9  Watts  279 ;  Jenks  v.  Doylestown  Bank,  4  W.  & 
9.  511.  Dae  attention  must  be  given,  1st,  to  the  direction  of 
the  letter ;  2d,  to  the  time  that  the  notice  is  given  or  sent ; 
3d,  to  what  is  expressed  in  the  notice. 

The  letter  containing  the  notice  to  a  party  may  be  addressed 
to  him  at  his  place  of  residence,  Bussard  v.  Levering,  6 
Wheat.  102 ;  or  to  the  post  office  nearest  thereto,  1 1  Johns. 
232,  Dickins  v.  Beal,  10  Peters  582 ;  Bank  of  U,  S,  v.  Nor- 
W9odf  1  Har.  &  Johns.  423 ;  or  to  a  particular  post  office  di* 
noted  by  him,  Shelton  ^c.  v.  Braithwaite,  8  M.  &  W.  252  ; 
or  to  that  to  which  he  usually  resorts  for  his  letters,  Reid  v. 
Payne^  16  Johns.  221;  Bank  of  Columbia  v.  Lawrence,  1 
Peters  683 ;  Jones  v.  Lewis,  8  W.  &  S.  14 ;  Mercer  v.  Lan- 
fuier,  5  Barr  162.  If  he  is  in  the  habit  of  receiving  letters 
It  two  post  offices,  notice  directed  to  either  will  be  good. 
Bank  of  U.  S.  v.  Cameal,  2  Peters  651 ;  Bank  of  Geneva 
f.Howlettj  4  Wend.  331;  Rand  v.  Reynolds,  2  Oi&t.  171. 
Ib  Massachusetts,  where  there  are  two  post  offices  in  a  town, 
Botice  by  letter  to  an  endorser,  addressed  to  him  at  the  town 
iMierally,  is  sufficient,  unless  the  party  addressed  has  been 
Imerally  accustomed  to  receive  his  letters  at  one  of  the  offices 
II  particular,  and  to  have  his  letters  addressed  to  him  there  by 
lit  correspondents.  Morton  v.  Westcott,  8  Gush.  425.  So 
II  Mew  York,  though  there  may  be  several  post  offices  in  the 
lame  town,  it  is  enough  to  send  notice  to  the  town  where  the 
limwer  or  endorser  lives,  unless  it  appear  that  the  holder  knew 
that  the  notice  should  have  been  directed  in  a  different  man- 
ner. Donner  v.  Renter,  21  Wend.  13,  S.  C.  23  Wend.  624 ; 
Seneca  Co.  Bank  v.  Neass,  3  Comstock  444. 

If  the  holder  knows  the  proper  place  to  which  to  direct  the 
notice,  he  should  inform  the  notary  of  it.  Filler  v.  Morris^ 
6Wbart.  416;  Haly  v.  Brown,  6  Barr  181.  In  the  absence 
of  safficient  information  from  this  source,  diligence  must  be 
Hed  to  ascertain  the  proper  place.  Beveridge  v.  Burgis,  3 
Ounp.  262 ;  Bank  of  Utica  v.  DeMott,  13  Johns.  432 ;  Stuc 
kert  Y.  Anderson,  3  Whart.  119;  Phepps  Sfc.  v.  Chase,  ft 
Metealf  492.  If  it  can  be  thus  ascertained,  the  notice  should 
bodirected  accordingly.  Wells  v.  Whitehead,  15  Wend.  631. 
If  on  enquiry  in  the  city,  where  the  protest  takes  place,  the 
Mary  ascertain  the  county  of  the  party's  residence,  but  can* 
M  ascertain  whether  there  be  a  post  office  nearer  to  his  resi- 
You  n.— 13 
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dence  than  that  located  at  the  seat  of  jastice  in  the  county, 
the  direction  may  be  to  the  place  of  his  residence  near  sudi 
post  office,  for  example,  to  Walnut  Bottom,  near  Carlisle. 
Weakly  v.  Bell  ^c.  9  Watts  283 ;  Bank  of  U.  S.  v.  Car^ 
neal,  2  Peters  551,  2. 

The  notice  is  to  be  sent  to  the  place  which,  according  to 
the  information  received,  is  the  best.     Bank  of  Uiica  v.  Do- 
vidson,  5  Wend.  488.     It  is  not  absolutely  necessary  that 
notice  should  be  brought  home  to  the  endorser,  nor  even  that 
it  should  be  directed  to  the  place  of  his  residence.     It  ii 
enough  that  the  holder  makes  diligent  enquiry,  and  acts  tipon 
the  best  information  he  is  able  to  procure.     If,  after  doing  w^ 
the  notice  fail  to  reach  the  endorser,  the  misfortune  falls  on 
him  not  on  the  holder.     Bank  of  Uiica  v.  Bender^  21  Wend. 
645 ;  Ransom  v.  Meek,  2  Hill  692 ;   Wood  Sfc  v.  Cwl,  4 
Metcalf  206 ;  Preston  v.  Dayson  Ifc.  7  Louis.  12 ;  Hmm  f. 
Robinson,  4  How.  348 ;  Lambert  tfc.  v.  GhiseUn^  9  Hov. 
667. 

In  the  last  case,  although  the  person  of  whom  the  bolder 
enquired  was  mistaken,  and  the  notice  was  not  sent  to  the 
nearest  or  usual  post  office  of  the  defendant,  yet  in  the  opinion 
of  the  supreme  court,  the  plaintiffs  used  all  the  diligence  which 
the  law  requires ;  and  the  liability  of  the  endorser  was  there- 
fore fixed.  The  holder  thus  having  a  right  of  action,  no 
information  afterwards  received  imposes  on  him  the  obligatioa 
of  giving  a  further  notice. 

A  bill,  dated  at  New  York,  was  protested  there ;  the  notar 
ry's  clerk  enquired  after  the  drawers,  at  the  banks  in  Nev 
York  and  elsewhere,  and  was  informed  that  they  residud  ia 
Virginia  at  Norfolk ;  two  notices  were  put  into  the  post  office 
addressed  to  them,  one  notice  directed  to  Norfolk,  the  other  to 
New  York.  This  was  held  sufficient :  though  it  turned  out 
that  the  drawers  resided  at  Petersburg.  Chapman  v.  Lipt 
combe  ^*c,  1  Johns.  294. 

If  the  holder,  after  making  proper  enquiry,  is  unable  to  get 
better  information  of  the  residence,  he  may,  perhaps,  be  justi- 
fied in  directing  the  notice  to  the  place  at  which  the  bill  ii 
dated  ;  that  furnishing  some  evidence  of  it.  Mann  v.  Moortt 
Ry.  &  Moo.  249 ;  Waller  v.  Haynes,  Id.  149,  21  Eng.  CkNB. 
Law  Rep.  402,  429;  Dickins  v.  Beat,  10  Peters  674.  Id  a 
case  in  Kentucky,  in  which  a  notice  was  sent  to  Louisville, 
where  the  bill  was  dated,  and  the  process  against  the  ptrtf 
was  served  on  him  in  the  county  in  which  Louisville  is  situ- 
ated, these  facts  were  deemed  sufficient,  in  the  absence  of  all 
opposing  evidence,  to  authorize  the  conclusion  that  the  notiee 
was  properly  directed.  Page  4*c  v.  Prentice  4^  6  &  Mon- 
roe 7. 
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f  it  tarn  ont  that  the  notice  was  not  properly  directed,  then 
jory  are  to  be  satisfied  that  due  diligence  was  used  to  dis- 
er  the  proper  direction.  Bateman  v.  Joseph^  2  Camp. 
1,  12  East  433;  20  Johns.  17.  For  it  has  been  decided 
leveral  of  the  states  to  be  insufficient  to  send  notice  to  the 
wmr  at  the  place  where  the  bill  was  dated,  when  in  fact  he 
d  at  another  place,  and  there  was  a  failure  to  make  due 
airy.  Fisher  v.  Evans,  5  Binn.  541 ;  Barnwell  v.  Mitch* 
8  Conn.  101 ;  Lawery  Sfc.  v.  Scott,  24  Wend.  358 ;  Spen- 
r.  Bank  of  Salina,  3  Hill  620 ;  Carroll  v.  Upton,  3 
DStock  274 

D  Louisiana  there  is  a  statute  of  the  13th  of  March  1827, 
eh  18  construed  to  declare  that  whenever  the  notary  certi- 
that  after  diligent  enquiry  for  the  residence  of  the  party, 
MNild  not  find  it,  and  that  a  notice  had  been  lodged  in  the 
mat  post  office,  addressed  to  him  at  the  place  where  the 
tmet  was  made,  it  shall  be  deemed  equivalent  to  personal 
ce.  Preston  v.  Daysson  Sfc.  7  Louis.  11. 
B  New  York  there  is  a  statute  declaring  a  notice  of  non- 
OEient  sufficient,  diiected  to  the  city  or  town  where  the  per- 
•ODght  to  be  charged  by  such  notice  resided  at  the  time 
naking  or  endorsing  a  bill  of  exchange  or  promissory  note. 
u  Acts  1836,  p.  152;  21  Wend.  12,  23  Wend.  624. 
kmwers  and  endorsers,  it  has  been  remarked  by  Bronson,  J. 
easily  prevent  mistakes,  by  writing  under  their  names 
ir  place  of  residence,  or  the  place  where  they  desire  notice 
fold  be  sent,  in  case  the  bill  or  note  is  protested.  2  Hill  692. 
m  Pennsylvania  act  of  the  6th  of  April  1849  proceeds  on 
I  ground.     It  provides  (in  ^  7,  8,)  as  follows : 

HTbere  suit  is  brought  in  any  of  the  courts  of  this  oommonwealth, 
M  or  for  the  recovery  of  the  amount  due  on  any  promissory  note, 
A  Bote,  note  of  hand,  due  bill,  bill  of  exchange,  draft,  order,  check, 
otter  iDstrament  of  writing  in  the  nature  thereof,  no  plea  shall  be 
\i  available,  and  no  defence  shall  be  made  or  taken  by  the  defendant 
*  Vint  of  proper  and  timely  demand  of  payment  and  acceptance,  or 

Caad  timely  protest  and  notice  of  non-acceptance  or  non-payment 
same,  unless  the  respective  places  where  such  demand  is  to  be 
di^  and  where  such  notice  is  to  be  served  and  given,  or  the  names 
1  Moideiiees  or  places  of  business  of  the  respective  parties  thereto, 
iB  be  legibly  ana  distinctly  set  forth  thereon. 
When  such  places  of  demand  and  notice,  or  such  names,  residences, 
fhees  of  bosiaess,  are  omitted  to  be  set  forth,  demand  of  accep* 
M^  as  well  as  protest  for  and  notice  of  non-acceptance,  may  be  made 
Bfon  at  any  time  before  the  maturity  of  such  instruments  as  re- 
n  aeeeptanoe,  and  demand  of  payment,  as  well  as  protest  for  and 
fas  of  non-payment  of  the  same,  at  any  time  after  the  maturity 
iss^  and  hmn  suit  is  brought  thereon.    7  Harris  897,  8. 
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The  rule  as  to  the  time,  as  well  as  place,  of  giving  notice, 
is  very  different  in  a  state  wherein  no  such  statute  ezista. 

8.  How  soon  notice  must  be  given  or  sent 

The  notice  of  dishonour  must  not  be  prior  in  time  to  the 
default  of  the  acceptor  or  maker.  Jackson  v.  Richards^  2 
Gaines's  Rep.  343 ;  Boston  Bank  v.  Hodges  6fc.  9  Pick.  42a 

It  has  been  contended  that  notice  cannot  be  given  on  the 
same  day  on  which  the  bill  or  note  becomes  due ;  but  it  iv 
settled  otherwise.  See  ante^  1  Rob.  Pract.  442 ;  Bussard  f. 
Leveringf  6  Wheat.  102 ;  Lindenberger  Sfc,  v.  Beall^  Id.  104; 
Haslett  V.  Ehrick,  1  Nott  &  McCord  116;  Coleman  y.  Cor- 
penter,  9  Barr  178. 

These  decisions  only  shew  that  notice  may  be  given  oo  the 
last  day  of  grace ;  not  that  it  must  be  given  on  that  day.  It 
is  sufficient  to  give  notice  the  next  day  to  a  party  living  io 
the  same  town.  Tindal  <^c.  v.  Brown,  1  T.  R.  167,  6  Biet 
8 ;  2  Camp.  208.  And  there  is  a  like  rule  if  he  lives  else- 
where, and  notice  is  sent  him  by  mail.  Although  on  thekst 
day  of  grace  there  may  be  a  mail  closing  that  evening  at  half 
past  8  o'clock,  the  notice  is  not  required  to  be  sent  oa  thit 
day.  It  may  be  mailed  next  day,  within  post  time  of  that  day. 
When  the  last  day  of  grace  is  on  the  25th,  and  the  notice  ii 
put  in  the  post  office  on  the  26th,  before  the  closing  of  the 
mail  of  that  day,  it  is  in  due  time.  Bank  of  Alexandria  t. 
Swann,  9  Peters  45 ;  Lenox  Sfc,  v.  Roberts,  2  Wheat.  373; 
Smith  V.  Mullett,  2  Camp.  208.  If  there  be  several  mails  oa 
that  day,  it  is  clearly  in  time  to  send  the  notice  by  that  mail 
which  leaves  next  after  the  hours  of  business  commence  for 
the  day.     Howard  v.  Ives,  1  Hill  265. 

If  the  last  day  of  grace  be  Saturday,  notice  may  be  gifoo 
on  Monday,  or  sent  by  Monday's  post.  Howard  v.  Ives,  1  Hill 
265.  And  if  instead  of  its  being  Sunday  it  be  the  fonrthof 
July,  the  notice  may  be  given  on  the  fifth.  Cuyler  v.  Stevenij 
4  Wend.  666.     See  ante,  p.  407,  8. 

Where  the  bill  was  dishonoured  on  Saturday,  and  the  post 
left  daily  at  half  after  nine  in  the  morning,  Best,  J.  was  of 
opinion  that  a  notice  by  the  mail  of  Tuesday  morning  was  in 
time.  Hanks  S^c.  v.  Salter,  4  Bingh.  715, 15  Eng.  Com.  Liv 
Rep.  125. 

In  many  cases  where  the  bill  passes  through  numerons  hands 
by  endorsement,  the  holder  has  no  means  of  knowing  the  M- 
dence  of  any  of  the  remote  endorsers,  or  of  the  drawer.  He 
has  therefore  the  right  to  notify  any  previous  endorser ;  and 
an  endorser  duly  notified  by  any  subsequent  party  who  is  liar 
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ble  on  the  bill,  having  the  same  right  as  to  parties  previous  to 
himself,  the  notices  may  pass  back  to  the  drawer  through  the 
same  or  any  portion  of  the  same  circuit  through  which  the 
bill  itself  has  passed.  But  if  in  pursuing  this  mode  of  giving 
notice,  any  party  who  is  liable  fails  to  use  due  diligence  in 
forwarding  it,  he,  by  his  laches,  makes  the  bill  his  own,  and 
thereby  discharges  all  preceding  parties  whose  liability  depends 
vpoQ  the  forwarding  notice  in  due  time.  Triplett  v.  Hunt, 
3  Dana  127 ;  Hickman  v.  Ryan,  5  Lit.  24;  F.  4*  M.  Bank 
r.  Turner^  2  Lit.  19.  Nor  can  the  over-diligence  on  the  part 
oi  one  cure  the  want  of  due  diligence  in  any  of  the  parties 
standing  before  him.    Brown  8f  Sons  v.  Ferguson,  4  Leigh  50. 

The  case  of  Marsh  v.  Maxwell,  2  Camp.  210,  note,  has  been 
cited  in  Pennsylvania  to  sustain  the- position  that  when  notice 
ia  given  by  the  holder  directly  to  a  remote  endorser,  it  is  soon 
BDOOgh  if  it  reach  him  as  soon  as  it  would  have  reached  him 
eireoitoasly  through  other  endorsers.  Etting  v.  Schuylkill 
BrntUCf  2  Barr  357.  This  position,  however,  is  not  in  accor- 
dhmoe  with  the  rule  as  now  established.  Though  each  en- 
dkwaer  has  his  own  day,  the  holder  has  not  as  many  days  as 
llMre  are  endorsers.  He  may,  when  the  bill  has  been  dis- 
hoaoared,  either  resort  to  his  immediate  endorser,  and  then 
ha  must  give  him  notice  within  the  proper  time,or  he  may 
laaoit  to  the  drawer,  and  then  he  must  give  him  notice  within 
die  same  time  as  if  there  were  no  other  party  intervening  be- 
tween the  drawer  and  the  holder.  Dobree  v.  Eastwood,  3  C. 
fe  P.  250 ;  14  Eng.  Com.  Law  Rep.  289.  The  rule  of  this 
cafe  has  been  since  approved.  The  holder  has  his  day  to  give 
notice  to  any  party  he  may  seek  to  charge,  and  each  of  the 
prior  endorsers  in  turn  has  his  day.  Elach  has  one  day  to  give 
notice  to  all  the  parties  against  whom  he  intends  to  enforce 
his  remedy.  Rowe  v.  Tipper,  13  Com.  Bench  (4  J.  Scott) 
BSS,  76  Eng.  Com.  Law  Rep.  255,  20  Eng.  Law  &  Eq.  220  ; 
Friend  v.  Wilkinson  ^c.  9  Grat.  31. 

A  note  was  protested  at  New  York,  on  Saturday  the  12th 
of  August  1826.  On  Monday  the  14th  the  notary  gave  no- 
tice of  dishonour  to  an  endorser,  and  enquired  of  him  where 
the  defendant  (a  prior  endorser)  resided.  He  not  knowing, 
enquired  of  another,  and  the  next  day  after  receiving  the  in- 
fbrmation  (the  16th)  put  the  notice  into  the  post  office  at  New 
York,  directed  to  the  defendant  at  Philadelphia.  The  supreme 
eoort  of  Pennsylvania  held  this  notice  sufficient.  Smyth  v. 
Hawthorn,  3  Rawle  369. 

When  the  holder  has  to  give  notice  to  a  party  in  another 
eity,  if  instead  of  sending  the  notice  by  mail  to  that  party, 
ha  write  to  a  person  there  to  employ  a  notary  to  give  the  no- 
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tice,  it  ought  to  be  given  on  the  day  that  the  letter  arrives  in 
that  city.     U.  S.  v.  Barker's  adm%  4  Wash.  C.  C.  R.  464 
Writing  in  that  way  to  a  person  at  a  distance,  is  a  course  seldom 
advisable,  and  therefore  rarely  pursued.     If  indeed  a  note  be 
received  in  payment  of  a  debt,  from  a  person  who  did  not  en- 
dorse it,  it  would  be  sufficient  to  enquire  in  due  time  of  that 
person  from  whom  he  received  it,  and  send  notice  accordingly. 
Baldwin  Sf'c.  v.  Richardson  Sfc.  1  Barn.  &  Cress.  245,  8  Eng. 
Com.  Law  Rep.  66.     But  generally  there  is  an  endorsemeoL 
And  it  is  customary  among  bankers  and  merchants,  where  the 
bill  is  endorsed  and  sent  abroad  for  collection,  for  the  bank, 
agent  or  holder  to  send  the  notices  of  dishonour  to  the  pbee 
and  party  from  whom  the  bill  was  received,  for  distribution, 
and  for  that  party  to  send  to  the  next.     Scott  v.  Liffordf  9 
East  347 ;  Smith  v.  Roach's  ex' or,  7  B.  Monroe  18 ;  CoU^ 
V.  NobU,  B  Mass.  169 ;  Eagle  Bank  v.  Chapin,  3  Pick.  180. 

For  the  purpose  of  transmitting  notice  of  protest,  a  btok, 
to  which  the  legal  interest  passes  by  endorsement,  though  it 
may  be  in  fact  a  mere  agent  to  collect,  is  considered  the  holder. 
Clode  4*c.  V.  Bay  ley,  12  M.  &  W^.  51 ;  Mead  v.  Enge,  5  Cor 
308. 

If  the  agent  gives  due  notice  to  his  principal  of  the  disho- 
nour, prompt  notice  from  the  latter  will  be  in  time  to  charge 
the  prior  parties:  though  if  the  notice  had  been  sent  direetif 
by  the  agent,  it  might  have  reached  them  much  sooner.  Mesi 
v.  En^e,  5  Cow.  30S ;  Bank  of  L\  S.  v.  Davis,  2  Hill  467: 
Church  V.  Barlow,  9  Pick.  549. 

When  the  dishonoured  bill  is  returned  by  the  banker  or 
agent  to  the  priucipal,  he  is  not  bound,  omissis  omnibus  ofiif 
negatiis,  to  post  off  immediately  with  notice ;  it  -is  sufficient 
to  use  reasonable  diligence.  Scott  v.  LiJTord,  9  East  346.  He 
has  to  the  next  day.  or  the  next  convenient  mail.  Eagk  Bank 
T.  Chapin.  3  Pick.  1S3. 

If  the  mail  does  not  arrive  until  the  business  of  the  day  is 
considered  as  closed,  a  bank  to  which  a  notice  is  sent  by  that 
mail,  is  not  chargeable  with  laches  in  not  receiving  it  until  the 
next  morning.     Mtad  v.  Enge.  5  Cow.  306. 

In  ihe^  consiecutive  notices;  from  one  party  to  the  next  im- 
mediately }>receding  him.  the  former  is  never  bound  to  fo^ 
ward  nonce  on  the  very  day  upon  which  he  received  it,  bat 
may  alwavs  wait  nil  the  next.  Williams  v.  Smith,  2  Ban- 
&.  Aid.  5iH):  Howard  v.  Ives.  1  Hill  265:  Smith  v.  Roaek'i 
er'iir,  7  B.  Monroe  IS.  It  makes  do  diderence  that  there  ii 
no  {N»sl  on  the  day  following  ihai  on  which  he  receives  the 
Qocice :  the  next  post  after  the  day  on  which  he  receives  the 
Bocact  is  eoon  enough.  Gtiti  r.  Jeremf  Spc  1  Mood.  A  MalL 
•1,  tt  Ei«.  Com.  Law  Rep.  249. 
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received  on  Saturday  or  Sunday,  he  is  not  bound  to  put 
ft  the  post  office,  or  send  it  by  special  messenger,  on  Sun- 
Wright  V.  Shaweross,  2  Barn.  &  Aid.  501 ;  Eagle  Bank 
Mptn,  3  Pick.  183.  Though  the  mail  leave  at  12  o'clock 
I  day,  he  has  the  whole  of  Monday  to  put  the  notice  in 
Dst  office.  Bray  !fc.  v.  Hadwen,  6  M.  &  S.  68. 
me  of  the  foregoing  positions  may  be  illustrated  by  the 
ring  examples: 

l>iU  drawn  at  New  York  on  a  person  at  Rochester,  and 
Cad  payable  there,  was  protested  the  28th  of  December 
The  notice  was  sent  by  the  holder  to  the  second  en- 
r,  who  was  at  Syracuse,  thence  to  the  payee  in  New  York, 
liom  it  was  there  mailed  on  the  3d  of  January  1842,  to 
rmwer  in  Philadelphia.  It  reached  that  city  on  the  4th, 
I  consequence  of  a  mistake,  there  being  two  persons  of 
mwer's  name,  was  not  received  by  the  drawer  till  the  8th. 
Mtice  to  him  was  considered  sufficient.  ''  Allowing," 
lofferSj  J.,  <'  one  day  to  each  of  the  parties  to  the  bill,  and 
lay  for  Sunday,  which  was  an  intervening  day,  greater 
nee  could  not  reasonably  be  required,  when  it  is  remem- 
Ihat  Rochester  is  400  miles  from  New  York,  and  con- 
nCly  500  from  Philadelphia,  where  the  drawer  resided. 
time  it  reached  the  defendant  is  of  no  consequence,  as 
alay  arose  from  a  circumstance  which  the  payee  could 
mtrol."  Jones  v.  WardeU,  6  W.  &  S.  401. 
tiill  payable  at  New  Orleans  being  protested  the  4th  of 
try,  notices  for  the  different  parties  were,  on  the  same 
pat  in  the  mail.  These  were  sent  to  the  party  who  had 
nitted  the  bill  to  New  Orleans ;  and  by  the  first  mail 
Iheir  arrival,  he  transmitted  to  the  other  parties  respec- 
r  the  notices  for  them.  It  was  considered  that  there  was 
oot,  prima  facicy  a  case  of  reasonable  diligence,  not with- 
ing  the  letter  with  one  of  the  notices  did  not  reach  its 
lation  until  a  delay  of  two  months  longer  than  should 
occurred.     McClane  v.  Fitch  tfc.  4  B.  Monroe  600. 

9.   What  must  be  expressed  in  the  notice. 

t  about  40  years  after  the  case  of  Titidal  v.  Brown^  1 
^  167,  there  was  but  little  difficulty  in  England  as  to  the 
I  of  the  notice  to  the  drawer  or  endorsers  of  a  bill  or  the 
mem  of  a  note.  In  the  30  years  which  have  elapsed 
Hartley  v.  Case^  the  subject  has  been  most  fruitful  of 
tion.  Lord  Tenterden  there  laid  down,  that  though  no 
la  form  of  words  was  necessary  to  be  used  in  giving 
B  qS  dishonouri  yet  the  language  employed  must  be  such 
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as  to  convey  notice  to  the  party  what  the  bill  is,  and  that  pay. 
ment  of  it  has  been  refused  by  the  acceptor.  4  Barn.  & 
Cress.  339 ;  10  Eng.  Com.  Law  Rep.  350.  This  short  judg- 
ment, in  which  the  whole  court  concurred.  Lord  Denman^ 
many  years  afterwards,  (in  1841)  pronounced  to  be  perfectly 
correct  in  its  statement  of  the  fact  and  the  law,  and  to  have 
the  merit  of  adhering  closely  to  the  point  raised  in  argument. 
''  It  has,"  he  said,  <<  never  been  questioned  by  any  judicial 
authority."     3  Adol.  &  El.  N.  S.  410. 

Upon  the  authority  of  that  case  the  court  of  ezcheqiier 
chamber  and  the  house  of  lords  decided  Solarte  4^.  v.  Pahner 
4*c.  and  held  the  notice  there  given  insuflScient.    7  Bingh.  530, 
1  Bingh.  N.  C.  194,  20  Eng.  Com.  Law  Rep.  226,  27  Id.  351, 
8  Bligh's  Par.  Cas.  N.  S.  874.     In  delivering  the  judgment  in 
the  exchequer  chamber,  Tindal,  C.  J.  said  the  notice  shook! 
at  least  inform  the  party  to  whom  it  is  addressed,  either  in 
express  terms  or  by  necessary  implication,  that  the  bill  hu 
been  dishonoured,  and  that  the  holder  looks  to  him  for  pty- 
ment  of  the  amount.     Park,  J.  when  delivering  the  ju^^' 
opinion  to  the  lords,  omits  the  latter  clause,  and  merely  sayi 
that  '<  such  a  notice  ought  in  express  terms,  or  by  necessary 
implication,  to  convey  full  information  that  the  bill  had  beeo 
dishonoured." 

In  truth,  the  decision  did  not  turn  upon  or  require  any  al- 
lusion to  the  doctrine  of  Ashurst  and  Buller,  J's.  in  TifM 
V.  Brown,  1  T.  R.  167,  as  to  the  necessity  of  stating  that  the 
holder  looks  to  the  party  addressed.  2  Adol.  &  El.  N.  S.  411. 
The  controversy  was,  and  for  a  long  time  it  continued,  oo 
that  branch  of  the  notice  as  to  which  Tindal,  C.  J.  and  Sir 
James  Allan  Park  (of  the  common  pleas)  agreed,  requiring 
notice  of  dishonour  in  express  terms  or  by  necessary  implict- 
tion.  Phillips  v.  Gould,  8  C.  &  P.  355,  34  Eng.  Com.  Lav 
Rep.  425. 

The  court  of  king's  bench  held  the  dishonour  of  a  bill  to 
be  suflSciently  notified  by  the  phrase,  <<  the  bill  is  this  day  re- 
turned with  charges."  Grugeon  v.  Smith,  6  Adol.  &  EL 
499,  33  Eng.  Com.  Law  Rep.  128.  A  few  days  after,  bot 
without  being  aware  of  this  decision,  the  court  of  comEOoa 
pleas  held  insufficient  a  notice,  saying  the  note  <<  became  due 
yesterday  and  is  returned  to  me  unpaid  ;"  Tindal,  C.  J.  ob- 
serving that  he  did  not  see  how  it  was  "  possible  to  escape 
from  the  rule  established  by  the  two  decided  cases,  without  re* 
sorting  to  such  subtle  distinctions  as  would  make  the  rnle 
itself  useless  in  practice."  BouUon  v.  Welsh,  3  Bingh.  N- 
C.  688,  32  Eng.  Com.  Law  Rep.  293.  Lord  Denman  thinki 
theae  cases  ( Grugeon  v.  Smith  and  BouUon  v.  WeUh)  indi- 
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sate  no  necessary  difference  of  opinion  between  the  two  courts, 
i  Adol.  &,  El.  N.  S.  412;  but  a  different  view  was  taken  in 
the  court  of  exchequer  by  Sir  James  Parke.  Subscribing  to 
tlie  decision  in  Grugeon  v.  Smith,  and  considering  Boulton 
r.  Welsh  not  rightly  determined,  the  court  held  sufficient  a 
notice  to  the  endorser  of  a  note  that  it  '<  has  been  returned 
mpaid ;"  the  notice  requesting  him  to  ''  remit  the  amount 
thereof  with  Is.  6rf.  noting."  Hedger  v.  Steavenson,  2  M. 
k  W.  806. 
Adverting  to  the  decision  in  Solarte  v.  Palmer ,  Parke,  B. 

8  M.  &  W.  805)  said :  "  By  that  decision  we  are  bound, 
boogh  I  am  not  prepared  to  say  that  I  am  bound  by  all  the 
Mttoning  or  language  of  the  learned  judges  in  giving  their 
pinion,  and  therefore  should  myself  doubt  whether  we  could 

9  so  far  as  to  say  that  it  ought  to  appear  upon  the  face  of  the 
latrument,  '  by  express  terms  or  necessary  implication^'  that 
le  bill  was  presented  and  dishonoured ;  it  seems  to  me  enough 

U  appear  by  reasonable  intendment,  and  would  be  inferred 
f  any  man  of  business,  that  the  bill  has  been  presented  to 
IB  acceptor  and  not  paid  by  him.  However,  supposing  that 
re  are  bound  by  the  precise  expression  of  Tindal,  C.  J.  in 
riiTering  judgment  in  the  exchequer  chamber,  we  ought  not 
>  piit  a  strict  construction  on  the  term  '  necessary  implica- 
OD ;'  "  a  sentiment  concurred  in  by  Barons  Bolland  and  Al- 
erwon^  two  of  the  judges  consulted  by  the  Lords,  in  Solarte 
'•  Palfner. 

In  the  common  pleas,  Tindal,  C.  J.  saw  no  reason  for  say- 
Bg  that  the  judgment  in  Boulton  v.  Welsh  is  not  law :  though 
t  had  gone  the  full  length  of  Solarte  v.  Palmer,  he  thought 
I  had  not  exceeded  that  case.  The  charges  for  noting  in 
Grugeon  v.  Smith  and  Hedger  v.  Steavenson,  he  observed, 
Pare  circumstances  which  did  not  exist  in  Boulton  v.  Welsh, 
md  which  shewed,  by  necessary  inference,  that  the  bill  had 
laen  dishonoured.  Houlditeh  v.  Cauty,  4  Biugh.  N.  C.  4 LI, 
13  Eng.  Com.  Law  Rep.  396. 

The  notice  was  held  insufficient  by  the  queen's  bench  in 
Sirange  ^c.  v.  Price,  2  Per.  &  Dav.  278,  10  Adol.  &  El.  125, 
17  Eng.  Com.  Law  Rep.  71 ;  and  by  the  common  pleas  in 
Me$senger  v.  Southey,  1  Man.  &  Grang.  76,  39  Eng.  Com. 
Law  Rep.  363 ;  Tindal,  C.  J.  in  delivering  the  judgment  in 
Ihe  last  case,  entirely  agreeing  "  that  the  rule  laid  down  by 
the  house  of  lords  is  not  to  be  extended,  and  that  any  case  to 
be  governed  by  it  should  fall  clearly  within  the  principle." 

BaroD  Parke  adhered  to  his  opinion  in  Hedger  v.  Steaven- 
Ml.  Understanding  the  term  "  necessary  implication,"  with 
the  latitude  recognized  in  that  case,  and  taking  the  rule  to  be 
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that  the  three  facts,  required  to  be  coDveyed  in  every  notice 
of  dishonour,  must  be  conveyed  to  the  mind  of  the  person  to 
whom  it  is  addressed  in  a  written  or  verbal  notice,  either  ex- 
pressly or  so  connected  with  each  other  as  to  leave  uo  reason- 
able doubt  upon  his  mind  as  to  their  meaning,  viz :  first,  that 
the  bill  was  presented  when  due ;  secondly,  that  it  was  dis- 
honoured ;  and  thirdly,  that  the  party  addressed  is  to  be  held 
liable  for  the  payment  of  it; — Baron  Parke  thought,  in  Lewii 
V.  Gompertz,  6  M.  &  W.  403,  that  any  mercantile  man  who 
read  the  document  there  in  question,  could  not  fail  to  come  (o 
the  conclusion  that  those  three  requisites  had  been  complied 
with. 

In  the  queen's  bench,  on  a  review  of  the  cases,  Lord  Dm- 
man  considered  the  rule  to  require  '<  that  the  court  must  see 
that,  by  some  words  or  other,  notice  of  dishonour  has  been 
given."  Furze  v.  Sharwood,  2  Adol.  &  El.  N.  S.  416, 42 
Eng.  Com.  Law  Rep.  739.  It  was  considered  that  there  wu 
sufficient  notice  in  Cooke  v.  French,  3  Per.  &  Dav.  596, 10 
Adol.  &  El.  131,  note;  Stocken  v.  CoUins,  9  C.  &  P.  663,38 
Eng.  Com.  Law  Rep.  273 ;  Robson  Sfc.  v.  Curlewis^  1  Gir. 
&  Marsh  378,  2  Adol.  &  El.  N.  S.  421,  41  Eng.  Com.  Uv 
Rep.  209,  42  Id.  42 1 ;  King  v.  Bickley,  2  Adol.  &  El.  N.S. 
419,  42  Eng.  Com.  Law  Rep.  419;  Miers  v.  Brown,  UM. 
&  W.  372 ;  Rowlands  v.  Springett,  14  Id.  7 ;  Bailey  Ife,  r. 
Porter,  14  Id.  44 ;  Armstrong  v.  Christiani,  6  Man.  Grtng. 
tfc  Scott  687,  57  Eng.  Com.  Law  Rep.  687;  Mellersh  r.Rif 
pen,  7  W.  H.  &  G.  578. 

Though  these  cases  have  modified  the  strictness  of  the  mle 
laid  down  in  Solarte  v.  Palmer,  still  a  notice  of  disbonoor 
requires  a  certain  formal  intimation  that  the  bill  has  been  dnly 
presented  and  not  honoured.     Allen  v.  Edmundson^  2  W.  B. 
&  G.  719.     Lord  Campbell  has  confessed  his  regret  at  the  de- 
cision of  Solarte  v.  Palmer.     He  considers  that  it  has  caused 
much  confusion ;  and  expresses  a  wish  that  it  were  refened 
by  act  of  parliament,  so  as  to  relieve  the  commercial  woild 
from  the  risk  of  misconceiving  the  law.    Everard  v.  TFotieB, 
1  El.  &  Black.  801,  72  Eng.  Com.  Law  Rep.  801 ;  18  Ei«. 
Law  &  Eq.  194.     Here,  however,  said  Lord  Campbell,  '*tbe 
words  are  not  the  same  as  those  in  Solarte  v.  Palmer;  and 
that  being  so,  I  am  not  restrained  from  applying  to  the  qaet 
tion  before  me  such  understanding  as  I  may  possess."    The 
endorser  was  made  acquainted  with  the  non-payment,  and 
that  5s.  Id.  expenses  had  been  incurred ;  and  he  was  desired 
to  remit  the  money,  or  pay  it  to  a  party  named.     This  notice 
was  considered  to  convey  all  the  requisite  information. 
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In  substance  the  English  cases  establish  that  in  order  to 
nake  a  prior  holder  responsible,  he  must  derive  from  some 
leraon  entitled  to  call  for  payment,  information  that  the  bill 
Its  been  dishonoured,  and  that  the  party  is  in  a  condition  to 
oe  him,  from  which  he  may  infer  that  he  will  be  held  respon- 
iUe.  Cresswell,  J.,  7  Man.  Grang.  &  Scott  411.  In  Miers 
'.  Brawn^  11  M.  &  W.  372,  Alderson,  B.  describes  what  is 
loedful  in  these  terms :  ''  Knowledge  of  the  dishonour  obtain- 
d  fiom  a  communication  by  the  holder  of  the  bill,  amounts 

0  notice." 

Id  the  United  States  it  has  been  determined  that  the  notice 

1  not  defective  because  it  does  not  state  at  whose  request  it 
I  given,  or  who  is  the  owner  of  the  note.     Shed  v.  Brett^ 

Pick.  404.  The  supreme  court  of  the  United  States  con- 
iders  it  no  valid  objection  to  the  notice  that  it  does  not  state 
rho  was  the  holder,  Mills  v.  Bank  U.  S.  11  Wheat.  436 ;  nor 
^mt  it  does  not  specify  the  time  and  place  of  demand.     S.  C. 

The  supreme  court  of  Massachusetts  thinks  that  the  notice 
boald  be  such  that  it  will  inform  the  endorser  that  the  note 
as  become  due  and  been  dishonoured,  and  that  the  holder  re- 
st on  the  endorser  for  payment ;  that  this  information  may 
a  express,  or  may  be  inferred,  by  necessary  implication,  or 
laaonable  intendment  from  the  language ;  construing  such 
logaage  in  reference  to  its  accustomed  meaning,  when  applied 
»  aimilar  objects  and  with  reference  to  the  terms  of  the  note, 
ba  time  and  place  at  which  the  note  is  to  be  paid  as  fixed  by 
zpress  or  tacit  agreement,  or  inferred  from  general  or  particu- 
ur  usages.  Crilbert  v.  Dennis,  3  Metcalf  499.  The  notice 
a  this  case— delivered  at  about  11  o'clock  in  the  morning  of 
ha  day  on  which  the  note  fell  due — was  held  insufficient. 
Pha  notice  in  a  subsequent  case — Pinkham  v.  Mactfj  9  Met- 
alf  174 — is  perhaps  liable  to  a  like  objection,  that  the  demand 
od  notice  were  too  soon. 

A  notice  in  New  York  was  in  this  form :  "  Cayuga  County 
iuk,  May  3d,  1846.  Sir:  Take  notice  that  S.  W.'s  note 
br  $  300,  payable  at  this  bank,  endorsed  by  you,  was  this 
ivaning  protested  for  non-payment,  and  the  holders  look  to 
ran  for  the  payment  thereof.  Your  ob't  serv't,  P.  B.  E.,  No- 
■rjr  public."  This  notice  was  addressed  to  and  served  on 
aeh  of  the  endorsers.  The  court  of  appeals,  very  properly, 
laid  it  to  be  sufficient.  Cayuga  Co.  Bank  v.  Warden  Sfc 
L  Comstock  413.  A  notice,  in  similar  terms,  is  sufficient  in 
■•Kaebusetts.  Housatonic  Bank  v.  Lajlin,  5  Cush.  646 ; 
JIark  y.  EUridge,  13  Metcalf  96. 

Wheia  notice  has  been  given  by  another  party  than  the 
loideTi  there  may  be  good  sense  in  requiring  that  it  shall  be 
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accompanied  by  a  direct  demand  of  payment  or  a  statement 
that  it  will  be  required  of  the  party  addressed ;  but  in  do  Eng« 
lish  case  has  the  absence  of  such  information  been  held  to 
vitiate  a  notice,  in  other  respects  complete,  and  which  hat 
come  directly  from  the  holder.  Furze  v.  Sharwood^  2  Adol. 
&  El.  N.  S.  416,  42  Eng.  Com.  I^w  Rep.  739.  Notwith- 
standing the  position  of  Ashurst  and  Buller^  J's.  in  1  T.  R 
167 — a  position  unnecessary  for  the  case  before  them — it  may 
be  regarded  as  established  in  England  that  the  holder  of  a  biU 
or  note  need  not  in  terms  inform  the  party  to  whom  he  gives 
notice  of  its  dishonour  that  he  looks  to  him  for  paymenL 
Miers  v.  Brown,  11  M.  &  W.  372. 

In  the  United  States,  there  are  decisions  on  the  same  prin- 
ciple. Conier  v.  Harts  ^c.  3  Conn.  616 ;  Shrieve  4^  ?. 
Duckham,  I  Littell  104;  Bank  of  U.  S.  v.  Norwood,  1  Har. 
&  Johns.  423.  When,  in  the  supreme  court  of  the  United 
States,  it  was  suggested  that  a  letter  stating  the  demand  and 
dishonour  is  not  sufficient  unless  it  also  inform  the  endorKf 
that  he  is  looked  to  for  payment.  Story,  J.  answered,  that 
when  such  notice  is  sent  by  the  holder,  or  by  his  order,  it  ne- 
cessarily implies  such  a  responsibility  over.  Bank  of  U.  8. 
V.  Corneal,  2  Peters  563. 

A  trifling  error  in  the  description  of  a  note  should  notdi^- 
charge  the  endorser.  In  New  York,  it  has  been  left  to  a  Jnrf 
to  say  whether  the  note  produced  and  the  one  intended  by  the 
notice  were  the  same.  Reedy  v.  Seixas,  2  Johns.  Cas.  337;  or 
whether  the  endorser  was  or  was  not  misled  by  the  notice. 
Bank  of  Rochester  v.  Gould,  9  Wend.  279.  So  in  Ma«» 
chusetts,  a  jury  has  been  charged  that  if  they  believed  the 
notice  was  intended  for  the  note  sued  on,  and  the  endorser 
must  necessarily  have  known  it,  they  should  find  against  him. 
Thus  was  gotten  over  the  objection  that  the  notice,  dated  and 
given  on  the  last  day  of  grace,  January  6th,  described  the  note 
as  having  become  due  January  3d.  Smith  v.  Whitings  U 
Mass.  6. 

It  cannot,  says  Story,  J.,  be  for  a  moment  maintained  that 
every  variance,  however  immaterial,  is  fatal  to  the  notice.  It 
must  be  such  a  variance  as  conveys  no  sufficient  knowledge  to 
the  party  of  the  particular  note  which  has  been  dishonoured. 
If  it  does  not  mislead  him,  if  it  conveys  to  him  the  real  fact 
without  any  doubt,  the  variance  cannot  be  material  either  to 
guard  his  rights  or  avoid  his  responsibility.  Mills  v.  Ba^k 
U.  S.  11  Wheat.  436.  In  this  case  the  misdescription  wn 
merely  in  the  date.  The  sum,  the  parties,  the  time  and  pliee 
of  payment,  and  the  endorsement  were  truly  and  accurately 
described.    The  error,  too,  was  apparent  on  the  face  of  the 
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itke.  The  party  was  iaformed  that  on  the  22d  of  Septem- 
fTy  a  note  endorsed  by  him,  payable  in  60  days,  was  protested 
r  non-payment ;  and  yet  the  note  itself  was  stated  to  be 
led  on  the  20th  of  the  same  month.  Under  these  circum- 
iDces  the  court  directed  the  jury  to  find  the  notice  good  if 
era  was  no  other  note  drawn  and  endorsed  by  the  parties 
SDtioned  in  the  notice,  payable  at  the  office  there  described. 
The  case  of  Bank  of  Alexandria  v.  Swann,  9  Peters  47, 
II  within  the  same  rule.  Though  the  note  was  for  $  1400, 
id  the  notice  described  it  as  for  $  1457,  this  was  considered 
»t  sach  a  variance  as  might  reasonably  mislead  the  endorser ; 
«re  being  no  other  note  of  the  same  maker  endorsed  by  the 
ifendant,  discounted  by  the  bank,  or  placed  therein  for  col- 
etion  or  otherwise. 

Notwithstanding  the  judgment  in  Donner  v.  Remer,  21 
'and.  13,  was  reversed  in  Remer  v.  Donner,  23  Id.  626,  7, 
rariance  as  to  the  amount  was  under  circumstances  some- 
bat  similar  to  those  in  Bank  of  Alexandria  v.  Swann,  held 
imaterial  in  Cayuga  Co.  Bank  v.  Warden,  1  Comstock 
17.  In  this  case,  which  was  a  case  of  a  note  payable  to, 
id  endorsed  by,  two  persons  jointly,  it  was  farther  held  that 
e  notice  was  not  defective  because  it  was  addressed  to  each 
'  them  severally,  and  mentioned  the  note  as  <<  endorsed  by 
HI.''  The  supreme  court  of  Massachusetts  considers  that  no 
{•description  will  render  the  notice  insufficient  if  it  is  not  of 
diaracter  to  mislead  the  endorser,  and  if  upon  the  whole 
m  notice  is  such  as  to  carry  home  to  him  knowledge  that 
le  note  in  suit  is  the  note  intended.  Housatonic  Bank  v. 
^Kn,  6  Gush.  649. 

The  English  decisions  proceed  on  similar  grounds.  In 
mris  V.  Oampertz,  6  M.  &  W.  403,  though  the  bill  was  de- 
xibed  not  by  its  precise  date,  yet  the  court  would  not  sup- 
380  the  existence  of  another  bill  drawn  and  accepted  by  the 
ima  parties  and  for  the  same  amount ;  and  it  considered  that 
'  there  were  but  one  bill,  the  defendant  must  have  known  at 
^bat  time  it  would  be  due. 

So  in  other  cases  of  misdescription,  it  has  been  considered 
len  was  sufficient  evidence  of  identity  to  go  to  the  jury  ; 
lare  being  an  absence  of  proof  of  the  existence  of  any  other 
ilL  Stockman  v.  Pair,  11  M.  &  W.  809,-  Rowlands  v. 
bringeHf  14  Id.  7.  Where  the  notice  to  the  defendant  was 
f  his  acceptance  drawn  by  J.  H.  when  the  bill  was  drawn  by 
M  defendant  and  accepted  by  J.  H.,  the  notice  was  neverthe- 
M  held  quite  sufficient ;  it  not  being  possible  that  the  de- 
ndant  could  have  been  misled  by  it.     Mellersh  v.  Rippen^ 

W.  H.  &  G.  58a 
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In  Pennsylvania  and  New  York,  there  has  been  difficulty 
when  the  notice  states  the  protest  to  have  been  made  on  a 
wrong  day.  Whether  the  day  so  stated  be  one  day  too  sooo 
or  one  day  too  late,  no  doubt,  in  either  case,  if  the  protest  wai 
in  fact  not  made  on  the  proper  day,  the  endorser  of  the  note 
or  the  drawer  or  endorser  of  the  bill  would  be  discharged. 
But  if  the  protest  was  in  fact  made  on  the  proper  day,  and 
there  is  only  a  mistake  in  the  notice  in  its  statement  of  the 
day,  the  question  is  different. 

In  one  case  of  this  kind  in  New  York  it  was  left  to  ths 
jury  to  say  whether  the  endorser  had  been  misled  by  the  no- 
tice, and  a  verdict  having  been  found  against  him  a  new  trill 
was  denied.     Ontario  Bank  v.  Petrie,  3  Wend.  466.     But 
the  judgment  in  Donner  v.  Renter^  21  Wend.  10,  having  been 
reversed  in  Remer  v.  Donner^  23  Id.  620,  the  supreme  coart 
of  New  York,  notwithstanding  what  is  said  m  25  Wend.  277, 
has  regarded  the  reversal  as  proceeding  on  the  ground  that  Ibe 
sufficiency  of  the  notice  was  a  question  of  law  about  which 
the  jury  had  nothing  to  say.     It,  therefore,  considers  that  the 
case  of  the  Ontario  Bank  v.  Petrie  cannot  now  be  supported; 
and  that,  as  a  matter  of  law,  the  endorser  is  not  well  charged 
by  a  notice  which  informed  him  that  the  demand  had  beeo 
made  on  the  wrong  day.     Ransom  v.  Mack,  2  Hill  695. 

The  supreme  court  of  Pennsylvania  made  a  similar  decieioo 
in  Etting  v.  Schuylkill  Bank,  2  Barr  356,  7.  And  yet, 
where  the  notice  was  by  mistake  dated  the  26th  instead  of 
the  25th,  the  court,  considering  that  by  this  mistake  theei- 
dorser  could  not  have  been  misled,  held  it  immaterial.  Tokl 
V.  Lennigy  2  Harris  483.  The  court  seems  to  think  tbeie 
two  cases  entirely  consistent. 

It  has  sometimes  been  contended  that  notice  of  dishonour 
should  be  accompanied  with  a  copy  of  the  protest ;  but  thiiii 
not  necessary.  Cromwell  Sfc.  v.  Hynson,  2  Esp.  611.  Whe- 
ther the  bill  be  a  foreign  or  an  inland  bill — whether  the  party 
to  whom  notice  is  to  be  given  be  resident  in  England  or  noti 
it  is  sufficient  that  the  bill  is  protested  and  that  he  has  notice 
of  the  fact  of  its  dishonour ;  without  communicating  to  him 
the  protest  or  a  copy  of  it.  Robins  v.  CHhson,  3  Camp.  334^ 
1  M.  &  S.  288 ;  Goodman  v.  Harvey  Sf^c.  4  Adol.  &  El.  870, 
31  Eng.  Com.  Law  Rep.  212;  Kenworthy  v.  Hopkins^  1 
Johns.  Cas.  109;  Wells  v.  Whitehead,  15  Wend.  63U;  Des- 
nistoun  ^c.  v.  Stewart,  17  How.  608. 

10.  How  notice  of  dishonour  is  proved. 

It  lies  upon  the  holder  to  shew  the  fact  that  notica  wai 
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(iven  in  due  time.  Lawson  Sfc.  v.  Sherwood^  1  Starkie  314, 
i  Eng.  Com.  Law  Rep.  405 ;  U,  S.  v.  Barker^s  adni^x^  4 
ffash.  C.  C.  R.  464 ;  Friend  v.  Wilkinson  4*c.  9  Grat.  34. 
(hewing  knowledge  of  the  fact  of  dishonour  may  not  always 
16  equivalent  to  notice.  But  it  is  sometimes.  When  the 
Irawers  are  sued  on  a  bill  accepted  by  one  of  their  firm,  there 

I  no  occasion  to  prove  express  notice  to  them  of  dishonour, 

II  this  mast  necessarily  have  been  known  to  one  of  them, 
ind  the  knowledge  of  one  is  the  knowledge  of  all.  Port- 
\i0fuse  V.  Parker  ^e.  1  Camp.  82 ;  Rheti  v.  Poe,  2  How. 
183.  The  like  rule  holds  when  the  acceptance  is  by  a  firm  of 
i  bill  drawn  in  the  name  of  one  of  them  who  is  alone  sued 
Ml  it :  the  transaction  being  a  partnership  transaction,  know- 
edge  by  one  of  the  firm  of  the  dishonour  is  all  that  is  required. 
Shwan  v.  /acAr^on,  20  Johns.  179.  This  necessarily  proceeds 
«  the  assumption  that  the  general  firm  continues  when  the 
all  is  drawn.  Taylor  v.  Young,  3  Watts  344.  The  princi- 
le  of  Porthouse  v.  Parker  equally  applies  when  endorsers 
re  sued  on  a  note  made  by  a  firm  composed  of  themselves 
od  others.     West  Branch  Bank  v.  Fulmer,  3  Barr  399. 

Before  a  bill  became  due,  the  acceptor  died  having  made 
be  drawer  his  executor ;  he  proved  the  will.  When  the  bill 
ecame  due,  an  agent  of  the  holder  went  to  the  acceptor's 
Mmse  to  present  the  bill.  He  there  saw  the  drawer,  to  whom 
le  presented  the  bill,  saying, — "  I  have  brought  a  bill  from 
}.'s ;  you  know  what  it  is."  Thereupon  the  drawer  said  :  <'  I 
m  executor  of  W ;  you  must  persuade  C  to  let  the  bill  stand 
nver  a  few  days,  because  W  has  only  been  dead  a  few  days ; 
[  shall  see  the  bill  paid."  In  an  action  against  the  drawer,  it 
ras  considered  that  notice  to  him  was  established.  Caunt  v. 
Tkrnnpson^  7  Man.  Grang.  &  Scott  411,  62  Eng.  Com.  Law 
Repu  411.  As  where  the  acceptor  is  one  of  the  drawers, 
there  is  no  occasion  to  prove  that  they  had  received  express 
tiotice  of  the  dishonour, — so  in  such  a  case  as  Caunt  v. 
Thampsonj  the  court  might  well  say  that  a  formal  notice  to 
the  drawer  that  the  bill  had  been  dishonoured  would  be  ab- 
sord,  when  he  knew  the  fact  full  well  and  knew  it  from  the 
best  source,  namely,  his  own  personal  act  in  dishonouring  it 
when  presented  by  the  holder ;  and  he  knew  from  the  same 
source  that  time  had  not  been  given  to  the  acceptor.  He  had, 
Iherefore,  all  the  information  which  the  notice  ought  to  con- 
vey ;  and  having  that  he  knew  that  the  holder  had  placed 
himself  in  a  situation  to  call  upon  him  (the  drawer)  for  pay- 
ment,  from  which — to  adopt  the  view  of  the  modern  deci- 
gions— he  might  infer  that  he  would  be  called  upon.  There 
was  at  least  as  much  notice  as  the  knowledge  spoken  of  by 
AUersan^  B.  in  Miers  v.  Brown,  11  M.  &  W.  372. 
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But,  generally,  neither  a  drawer  of  a  bill  nor  an  endorser 
of  a  bill  or  note  can  be  rendered  liable  unless  due  diligence 
appear  at  tha  trial,  either  by  exact  proof  of  the  time  whea 
notice  was  received  and  forwarded  or  by  proof  of  facts  autho- 
rizing the  presumption  that  it  was  forwarded  in  due  time 
On  this  point  the  proof  failed  in  Triplett  v.  Hunt^  3  Dana 
127.  The  bill  was  protested  at  Richmond,  Va.  on  Saturday, 
the  4th  of  May  1833 ;  and  it  did  not  appear  when  the  notice 
of  protest  was  put  into  the  mail  there  nor  to  whom  the  holder 
gave  notice.  As  the  5th  was  Sunday  the  holder  was  not 
bound  to  give  notice  until  the  6th.  If  he  had  done  so,  it 
should,  according  to  the  evidence,  have  arrived  at  Philadelphit 
on  the  8th  ;  whereas  N  &  Co.,  the  parties  there  did  not  ra- 
ceive  it  until  the  9th,  and  it  did  not  appear  that  they  receired 
it  then  from  an  intermediate  party. 

So  in  Friend  v.  Wilkinson  ^c.  9  Grat.  32,  the  bill  wbi 
protested  at  Cincinnati  on  the  1st  of  February  1850,  and  tbera 
was  a  want  of  sufficient  evidence  of  the  time  of  the  traoi- 
mission  of  the  notice  from  that  city  to  Charleston,  Eanawbi 
county,  Ya.  It  was  dated  on  the  1st,  and  received  at  Charles- 
ton on  the  night  of  the  7th  of  February ;  and  the  proof  wis 
that  a  letter  would  arrive  at  Charleston  in  4  or  6  days  after  il 
was  mailed  at  Cincinnati  if  it  came  by  the  direct  route.  Tbe 
court  said,  ''the  notice  may  have  been  put  in  the  office  to  be 
mailed  on  the  2d,  and  not  have  been  received  until  the  nighl 
of  the  7th ;  if  so,  it  would  have  been  sufficient ;  but  it  might 
have  been  put  in  the  office  and  mailed  on  the  3d  or  4tb,  and 
received  at  the  same  time ;  if  so  it  was  too  late,  unless  that 
was  the  first  mail  after  the  dishonour  of  the  bill.  And  tbeie 
were  matters  which  the  plaintiff  was  bound  to  prove." 

The  cases  shew  that  it  is  often  material  to  have  evidence  in 
relation  to  the  course  of  the  mail,  the  usage  of  the  post  office, 
and  other  facts.     Dickins  v.  Beal,  10  Peters  678. 

When  a  notary  presents  a  bill  for  acceptance,  or  a  bill  or 
note  for  payment,  and  the  acceptance  or  payment  is  refused, 
the  notary  is  only  bound  to  protest ;  and  his  protest,  though 
in  the  case  of  a  foreign  bill  evidence  of  dishonour,  is  not  evi- 
dence of  notice  unless  a  statute  has  made  it  so.  Indepen- 
dently of  statute,  the  giving  notice  is  no  part  of  his  officiil 
duty.  Brooke's  office  of  notary,  p.  79,  139 ;  Morgan  v,  Fi» 
Ingen,  2  Johns.  204 ;  Bank  of  Rochester  v.  Oray^  2  Hit 
231 ;  Lloyd  v.  McGair,  3  Barr  482.  It  is  a  fact  to  be  proved 
by  the  notary  or  other  witnesses,  in  depositions  duly  talm 
Miller  v.  Hackley,  5  Johns.  384 ;  or  upon  examination  at  the 
trial,  Dickins  v.  Beal,  10  Peters  582 ;  Lloyd  y.  McOair^  3 
Barr  482;  Walker  v.  Turner^  2  Grat.  536.     But  it  is  not  t 
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rhich  can  be  proved  by  the  notary's  ex  parte  certificate 
forie  affidavit  unless  a  statute  has  so  provided.  S.  C. ; 
r  T.  Morris^  6  Whart.  415.  So  far  as  a  different  opinion 
ntimated  in  the  Cape  Fear  Bank  v.  Steinmetz^  1  Hill 
,  Rep.  45,  it  is  disapproved  in  Bank  of  Rochester  v. 
f,  2  Hill's  N.  Y.  Rep.  231. 
^•n  notice  of  dishonour  is  by  letter,  its  date  and  the  time 

it  "uras  sent  are  often  important ;  and  to  ascertain  the 
the  post  mark  may  be  material.  Notice  is  often  given 
Mlace  the  letter.  Lord  Kenyon^  and  after  him  Lord 
through,  was  of  opinion  that  without  such  notice  the 
iff  could  not  give  evidence  of  the  contents  of  the  letter. 
» 6f^c.  V.  Markham,  1  Peake's  N.  P.  Cas.  165 ;  Langdon 
lib,  5  Esp.  156.  But  LeBlanc,  J.  after  argument,  ruled 
leeondary  evidence  of  the  contents  of  the  notice  might 
roD,  without  notice  to  produce  it ;  comparing  it  to  notice 
tt.  And  when  the  case  came  before  the  court  in  term, 
uliDg  is  said  not  to  have  been  questioned.  Ackland  v. 
09,  2  Camp.  601.  Lord  Ellenhorough  seems  to  have 
jed  his  opinion.     Roberts  v.  Bradshaw,  1  Stark.  28,  2 

CcHn.  Law  Rep.  281.  When  the  question  came  before 
ommoQ  pleas,  it  being  a  matter  of  general  practice,  Dal-^ 
Zr.  J.  collected  the  opinion  of  other  judges,  and  the  result 
U  the  copy  of  an  original  letter,  giving  notice  of  the  dis- 
lur  of  a  bill,  is  admissible,  without  notice  to  produce  the 
nal  letter.  Kine  v.  Beaumont,  3  Brod.  &  Bingh.  288, 
Ag.  Com.  Law  Rep.  440.  A  copy  of  the  notice  was  pro- 
id  in  Johnson  v.  Haight  ffc,  13  Johns.  470.  But  there 
I  been  several  cases  in  the  United  States  where  this  was 
dooe.  Evidence  of  the  letter  containing  notice  having 
I  pat  into  the  post  office,  duly  directed,  has  been  admitted 
Efficient  proof  of  the  notice  to  be  left  to  the  jury,  although 
e  was  no  notice  to  the  defendant  to  produce  the  letter. 
denberger  4rc.  v.  Beall,  6  Wheat.  104 ;  Eagle  Bank  v. 
^n,  3  Pick.  180  j  Dickins  v.  Beal,  10  Peters  580  \  Smith 
Uwthom,  3  Rawle  358. 

^nder  the  Pennsylvania  act  of  2d  of  January  1815,  the 
Mt  under  hand  and  seal  of  a  notary  acting  by  authority 
he  commonwealth  is  considered  as  establishing  the  fact  of 
ee  when  recited  in  it,  unless  it  be  disproved  by  other  evi- 
M.  Stewart  v.  Allison^  6  S.  &  R.  324  \  Browne  v.  Phila. 
KJfcy  Id.  484;  Jenks  v.  Doylestown  Bank,  4  W.  &  S.  510. 

that  act  does  not  make  the  certificates  of  other  notaries 
ance  of  notice ;  they  are  often  evidence  only  of  the  pro- 
Etting  V.  Schuylkill  Bank,  2  Barr  356;  Schoneman 
Sgley,  7  Id.  437. 
Ofi.  IL — 14 
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So,  likewise,  the  New  York  statute,  relative  to  proof  of 
notice  by  certificate,  applies  to  none  other  than  notaries  of 
that  state.  Bank  of  Rochester  v.  Gray,  2  Hill  231 ;  Acts  of 
1833,  p.  395,  <$>8.  Under  this  act  the  notary's  certificate  is 
proof  of  the  service  of  notice  upon  any  or  all  of  the  parties 
to  the  bill  or  note ;  the  certificate  specifying  the  mode  of 
giving  it.  Bajik  of  U.  S.  v.  Davis,  2  Hill  456.  It  is  not 
necessary  for  the  certificate  to  set  out  SL/6opy  of  the  notice  or 
the  whole  contents  thereof.  Seneca  Co,  Bank  v.  Neass,  Z 
Comstock  445. 

By  the  Virginia  act  of  January  28,  1829,  it  was  {nrovided 
as  follows : 

That  when  any  bill,  draft,  note  or  check,  shall  be  protested  for  non- 
acceptance  or  non-payment,  a  protest  made  by  a  notary  public,  statuf 
the  time,  place  and  manner  of  presenting  the  same,  and  of  giving  no- 
tioe  of  the  protest  thereof,  verified  by  the  affidavit  or  solemn  affinnitiaa 
of  such  notary  public,  made  before  any  justice  of  the  peace  of  this 
commonwealth,  on  the  game  day,  or  next  day  after  such  jirotest  mide 
and  notice  given,  may  be  read  as  evidence  in  any  suit  founded  vpoo 
such  bill,  draft,  note  or  check,  unless  the  court,  in  which  the  suit  daj 
be  depending,  shall  be  satisfied,  by  the  affidavit  of  the  defendint  or 
otherwise,  that  the  personal  attendance  of  such  notaiy,  or  his  depoii* 
tion  taken  according  to  law,  would  be  necessary  in  oraer  to  a  fair  trial 
or  just  decision  of  the  cause.     Sess.  Acts  1828,  9,  p.  27,  oh.  24,  §1 

In  lieu  of  the  words  in  italics,  the  act  of  February  3, 1834, 
substituted  the  words,  at  any  titne.  Sess.  Acts  1833,  4,  |i 
75,  ch.  62,  <5»  1. 

The  holder  was  not  bound  to  pursue  the  mode  prescribed 
by  this  law.  He  might  still  prove  the  notice  by  competent 
testimony.  But  if  he  relied  on  the  act,  he  was  required  to 
bring  himself  within  its  terms ;  he  was  to  see  that  the  protest 
stated  the  facts  which  the  law  requires.  If  the  protest  stated 
that  notice  had  been  forwarded  to  the  maker,  but  omitted  to 
state  that  notice  had  been  forwarded  to  the  endorser,  it  was 
not  evidence  of  notice  to  the  endorser ;  nor  was  it  made  so  by 
an  ex  parte  affidavit.  Such  affidavit  was  entitled  to  no  higbtf 
respect  than  an  ex  parte  affidavit  of  any  other  fact  necessary 
to  be  proved  at  the  trial.     Walker  v.  Turner,  2  Grat  634 

This  decision  upon  the  statutes  of  1829  and  1834,  also  ap- 
plies to  the  existing  provision  in  the  Code  of  1849.  The 
7th  section  of  chap.  144,  p.  581,  declaring  that  certain  instru- 
ments shall  be  deemed  negotiable,  is  followed  by  this  section 

The  protest  both  in  the  case  of  a  foreini  bill,  and  in  the  other  oaiBi 
mentioned  in  the  preceding  section,  shall  be  prima  fade  evideiMeet 
what  is  stated  therein,  or  at  the  foot,  or  on  the  baok  thereof  in  :  '  ' 
to  presentment,  dishonour  and  noUoe  thereof. 
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Statutes  on  this  subject  have  also  been  passed  in  Maryland, 
1837,  c.  263 ;  1  Gill  149,  4  Id.  201 ;  and  in  North  Carolina, 
2  R.  S.,  c.  13,  ^10;  10  Iredell  388. 

11.  How  proof  of  notice  is  dispensed  with  on  proof  of  prO' 
•  mise  to  pay. 

It  seems  to  have  been  early  laid  down  that  <<  if  an  endorsee 
has  neglected  to  demand  of  the  drawer  in  a  convenient  time, 
a  subsequent  promise  to  pay  by  the  endorser  will  cure  this 
laches."  Lord  Raymond,  C.  J.  in  Haddock  v.  Bury,  Mid- 
dlesex Term,  3  Geo.  2,  MS.,  Burnet,  J.  cited  in  7  East  236, 
note  a.  The  laches  in  not  giving  notice  of  dishonour  was 
considered  to  be  waived  by  the  defendant's  promise,  Anson 
V.  Bailey,  Bull.  N.  P.  277 ;  and  sometimes  by  other  conduct, 
Whitaker  v.  Morris,  1  Esp.  Dig.  58 ;  Vaughan  v.  Fuller,  2 
Str.  1246. 

The  party's  promise  to  pay  did  away  the  necesssity  of  con- 
sidering the  question  relative  to  the  want  of  notice.  Ashurst, 
J.  in  Rogers  v.  Stephens,  1  T.  R.  719.  It  was  an  admission 
that  the  holder  had  a  right  to  resort  to  him.  Ld.  Kenyon, 
S.  O.  718;  Hopes  v.  Alder,  6  East  17,  note;  Wilkes  ^e.  v. 
Jacks,  1  Peake's  N.  P.  Gas.  202. 

From  the  promise  of  an  endorser  to  pay,  Lord  Ellenhorough 
presumed  that  the  bill  had  been  presented  for  payment  in  due 
time  and  dishonoured,  and  that  due  notice  had  been  given  to 
him.  Lundie  v.  Robertson,  7  East  235 ;  Taylor  v.  Jones, 
2  Camp.  106 ;  Cribbon  v.  Coggon,  Id.  188 ;  Jones  v.  Morgan 
^  id.  474 ;  Stephens  v.  Lynch,  2  Camp.  332,  12  East  38  ; 
Porter  V.  Rayworth,  13  East  417;  Horford  v.  Wilson,  1  Taunt. 
1%;  Oreenway  Sfc.  v.  Handley,  4  Camp.  51.  He  treated  it 
as  a  question  whether  the  defendant  had  notice.  Hopley  v. 
Dufresne,  15  East  274.  And  so  it  has  been  treated  in  Eng- 
land since.  Gunson  8fc,  v.  Metz,  1  Barn.  &  Cress.  193,  8  Eng. 
Com.  Law  Rep.  58 ;  Margetson  v.  Aitken,  C.  &  P.  338,  14 
Eog.  Com.  Law  Rep.  336,  Standage  Sfc.  v.  Creighton,  5  C. 
A;  P.  406 ;  Dixon  ^c.  v.  Elliott,  Id.  437,  24  Eng.  Com.  Law 
Rep.  383,  400.  These  last  three  cases  being  at  nisi  prius,  do 
not  indicate  the  principle  on  which  the  English  decisions  pro- 
ceed 80  clearly  as  is  done  in  Perkins  v.  Graham,  1  C.  &  M. 
725,  and  Hicks  v.  Beaufort,  4  Bing.  N.  C.  229,  33  Eng.  Com. 
Law  Rep.  237.  These  cases  shew  that  when  after  the  dis- 
honour the  drawer  distinctly  promises  to  pay,  that  is  consi^ 
dered  evidence  from  which  it  may  be  inferred  he  has  received 
notice  of  the  dishonour ;  because  men  are  not  prone  to  make 
admissions  against  themselves ;  and  therefore  when  the  drawee 
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promises  to  pay,  it  is  to  be  presumed  he  does  so  because  he 
knows  the  acceptor  has  refused.  Hicks  v.  Beaufort.  The 
promise  was  considered  sufficient  evidence  of  dishonour  io 
Houlditch  V.  Cauty,  4  Bing.  N.  C.  411, 33  Eng.  Com.  Law  Rep. 
394 ;  Norris  v,  Salomansorij  4  Scott  257,  36  Eng.  Com.  Law 
Kep.  380;  and  insufficient  in  Blesard  v.  Hurt,  6  Burr.  2670; 
Goodall  V.  Dolley^  I  T.  R.  712 ;  Barradarle  v.  Lowe,  4  Taunt 
97,  Pickin  v.  Graham  8^c,  and  Hicks  v.  Beaufort;  it  was  not 
in  these  last  cases  so  distinct  and  unconditional  as  to  be  con- 
clusive upon  the  defendant  that  he  had  received  notice.  And 
where  a  defendant  said,  '*  I  do  not  mean  to  insist  upon  want 
of  notice,  but  I  am  only  hound  to  pay  you  £  70,''  the  plain- 
tiffs had  to  be  satisfied  with  the  £  70,  notwithstanding  the 
defendant  added,  '*  I  will  call  to-morrow  morning  and  see  that 
all  is  arranged  satisfactorily."     Fletcher  4*c.  v.  Frogguiij2C. 

6  P.  669,  12  Eng.  Com.  Law  Rep.  267. 

The  English  doctrine  has  been  recognized  in  the  United 
States  in  several  cases.  LeffingweU  Sfc.  v.  White,  I  Johns. 
Gas.  100 ;  Pierson  4"c.  v.  Hooker,  3  Johns.  68 ;  Walker  ?. 
Laverty  ^-c  6  Munf.  487 ;  Pate  v.  McClure  4*c.  4  Rand.  170; 
Higgins  V.  Morrisons  ex^or,  4  Dana  103  ;  Martin  ^.  v.  /«• 
gersoll,  8  Pick.  1 ;  Hall  v.  Freeman,  2  Nott  &  M.  479. 

But  generally  the  cases  in  this  country  proceed  on  the 
ground  that  the  promise  to  pay  operates  rather  as  a  waiver  of 
the  proof  of  notice,  than  as  a  foundation  for  the  presumptioa 
that  notice  has  been  given. 

Whetlier  the  endorser  is  bound  by  such  promise,  it  has  been 
said  depends  on  whether  or  no  he  made  it  with  knowledge  of 
all  the  circumstances,  and  made  it  absolutely  or  on  condition. 
Donaldson  v.  Means,  4  Dall.  109;  Freeman  ^*c.  v.  Boynlsn^ 

7  Mass.  4S7, 8.  If  the  promise  was  conditional,  then  it  is  only 
binding  on  the  terms  proposed.  Grain  v.  Colwell,  8  John. 
299:  Asrar  v.  McManus,  11  Id.  ISO:  Sice  v.  Cunningham^ 
I  Cow.  410;  Reynolds  jv.  r.  Douglass  ix,  12  Peters  iSO& 
Though  unconditional,  it  is  not  bindmg  if  made  in  ignorance 
of  a  material  fact.  Bogart  v.  Xerins  Sx.  6  S.  &;  R.  367.  It 
ought  to  be  with  knowledge  of  all  the  circumstances  which 
operate  to  discharge  the  party,  and  it  s^hould  be  distinct  and 
clear.  Fotherimrham  v.  Price's  errors.  I  Bay  291 ;  Warif 
ilv.  T.  Tucker.  7  Xla^s.  452 :  Hopkins  v.  Lestrell,  12  Id.  63; 
Richtrr  r.  Selin.  S  S.  lic  R.  43S :  Miller  r.  Hackkjf^  6  Johoi. 
3S5 :  Gnjin  v.  Oof.  12  Id.  424 :  Creamer  v.  Perry,  17  PicL 
333:  TickmerSr.  v.  Roberts.  11  Louis.  14:  Bank  of  U.S. 
r.  EUis.  13  Id.  36S:   HitfiaM  v.  Robims9m^  Id.  419. 

Many  casis  in  New  York  have  held  that  if  an  endorMf  tf 
a  bill  oc  note  who  has  not  had  r^ular  notice  of  non-payBenl 
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by  the  acceptor  or  maker,  with  full  knowledge  of  that  fact, 
makes  a  sabsequent  promise  to  pay,  it  is  a  waiver  of  the  want 
of  notice,  and  he  is  liable ;  but  that  it  must  be  shewn  by  the 
plaintiff  affirmatively  and  clearly,  that  the  defendant  knew 
wheo  he  made  the  subsequent  promise  that  he  had  not  re« 
ceived  regular  notice.  Duryee  v.  Denniston^  5  Johns.  248 ; 
TrimbU  v.  TAome,  16  Id.  154 ;  Sice  v.  Cunningham^  1  Cow. 
406;  Jones  v.  Savnge,  6  Wend.  661 ;  Leonard  v.  Gary^  10 
Id  507  ;  Keeler  v.  Bartine,  12  Id.  119. 

A  similar  doctrine  has  been  maintained  in  the  courts  of  the 
United  States.     Martin  v.  Winslowy  2  Mason  242.     Declara- 
tions relied  on  in  a  case  before  the  supreme  court,  it  considered 
did  not  necessarily  admit  the  right  of  the  holder  to  resort  to 
the  defendant  on  the  note,  and  that  he  had  received  no  damage 
from  the  want  of  notice,  unless  the  jury,  to  whom  the  con- 
dosion  of  the  fact  from  the  evidence  ought  to  have  been  sub- 
mitted, were  satisfied  that  the  defendant  was  also  apprised  of 
the  laches  of  the  holder  in  not  making  a  regular  demand  of 
payment  of  the  note,  by  which  he  was  discharged  from  his 
responsibility  to  pay  it.     The  knowledge  of  this  fact  formed 
(in  the  court's  opinion)  an  indispensable  part  of  the  plaintiff's 
case,  since  without  it  it  could  not  fairly  be  inferred  that  the 
defendant  intended  to  admit  the  right  of  the  plaintiff  to  resort 
to  him,  if  in  point  of  fact  he  had  been  guilty  of  such  laches 
•s  wonld  discharge  the  defendant  in  point  of  law.     Tkomton 
▼.  fFyitfi,  12  Wheat.  188.     The  court  assents  to  the  principle 
that  if  the  defendants  recognize  their  obligation  to  pay,  under 
«  supposed  liability  which  did  not  exist,  from  the  facts  of  the 
case,  and  of  which  facts  they  were  ignorant,  such  recognition 
would  not  be  a  waiver  of  the  objection  for  want  of  notice. 
MeynoldM  Sf^.  v.  Dotiglass  tfc.  12  Peters  505 ;   Union  Bank 
▼.  Magruder,  7  Id.  290. 

The  difference  between  the  ground  of  the  English  and 
American  courts  is  very  remarkable.  It  has  been  observed  by 
Cowen,  J.  of  the  English  cases,  that  in  their  whole  range 
there  is  no  trace  of  the  rule  that  in  order  to  make  the  promise 
available  as  an  admission,  it  is  necessary  to  shew  that  the 
drawer  or  endorser  was  aware  of  laches,  which  the  promise 
was  intended  to  cure.  A  remedy  for  laches  is  not  the  object. 
To  require  knowledge  of  laches  would  render  every  case  go*- 
ing  on  the  principle  of  presumptive  evidence  a  legal  solecism. 
The  ground  is  that  the  promise  shall  be  received,  not  as  bind- 
ing per  se,  but  as  evidence  that  there  were  no  laches :  in  other 
words,  that  regular  presentment  had  been  made,  that  it  was 
followed  by  non-acceptance  or  non-payment,  of  which  notice 
bad  been  duly  given.     Tebhetts  v.  Dowd,  23  Wend.  392, 3. 
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The  former  New  York  doctrine  was  followed  in  New  Hamp- 
shire, Otis  V.  Hussei/f  3  N.  Hamp.  346 ;  but  in  Connecticut, 
Hosmer,  C.  J.  was  not  willing  to  sanction  Trimble  v.  Thome, 
to  the  extent  it  had  gone.     Breed  v.  Hillhouse^  7  Conn. 
623.     This  Connecticut  decision  was  cited  in  New  York  by 
Cowen,  J.  with  approbation.     Tebbetts  v.  Dawd,  23  Wend. 
405.     In  this  case,  there  being  no  evidence  (ending  to  shev 
affirmatively  that  there  had  been  laches,  the  unqualified  pro- 
mise was  treated  as  evidence  from  which  the  jury  might  find 
that  the  endorser  had  due  notice.     S.  C.  413.     There  wai 
more  difficulty  as  to  the  demand.    <<  Although,"  said  BronsoHt 
J.,  ''an  unqualified  promise  by  the  endorser  to  pay  the  biliii 
presumptive  evidence  of  notice,  it  has  little  or  no  tendency  to 
prove  a  demand ;"  whether  the  bill  has  been  presented  for 
payment  or  not  being  a  question  on  which,  in  the  ordioarf 
course  of  business,  the  drawer  or  endorser  has  no  personal 
knowledge.     But  here  was  something  more  than  a  promiM 
to  pay.     When  called  on  by  the  witness,  the  defendant  sail 
''he  ktiew  the  check  had  been  dishonoured,  and   had  lain 
over."     Although  not  conclusive,  this  was  deemed  evideoee 
from  which  the  jury  might  infer  that  the  check  had  in  fact 
been  dishonoured — in  other  words,  that  it  had  been  presented 
to  the  bank  at  the  proper  time,  and  that  payment  had  beea 
refused.     S.  C.  413;  14. 

The  doctrine  of  Tebbetts  v.  Doted  has  been  since  acted  on 
in  New  York.     Willis  v.  Green,  5  Hill  235.     In  Kentucky, 
a  promise  to  pay  after  a  bill  becomes  due  is  considered  an  ad- 
mission of  regular  presentment  for  payment  and  of  due  notice, 
or  at  least   waives  the  objection  that  it  has  not  been  done. 
But  the  court  of  appeals  of  that  state,  takes  a  distinction  be- 
tween the  efiect  of  a  promise  to  pay,  in  regard  to  the  inference 
of  notice,  in  cases  of  non-payment  and  non-acceptanee,  where 
a  bill  has  been  presented  for  acceptance  before  it  becomes  dae. 
In  the  former  case,  the  party  is  supposed  to  have  known  when 
the  bill  became  due,  and  must  actually  know,  or  might  readily 
have  ascertained,  whether  or  not  there  had  been  laches;  and, 
therefore,  the  inference  arises  from  a  promise  to  pay,  of  a  re-' 
gular  presentment  for  payment,  and  of  due  notice.     Bat  ia 
the  latter  case,  the  fact  of  a  bill  having  been  presented  for 
acceptance  before  it  falls  due,  and  dishonoured,  lies  peculiarly 
in  the  knowledge  of  the  party  presenting  it,  and  there  is  no 
inference  that  a  party  who  promises  to  pay  after  the  bill  falls 
due,  knew  of  the  refusal  to  accept,  or  of  the  neglect  to  give 
notice  of  such  refusal.     Bank  of  Tennessee  v.  Smithy  9  & 
Monroe  610;  Bank  of  V.  S.  v.  Leathers,  10  Id.  65. 
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When  the  fact  appears  that  there  has  been  laches  on  the 
part  of  the  holder,  a  subsequent  promise  by  the  endorser  to 
pay  the  bill  will  not  render  him  liable,  unless  it  appear  to  have 
been  made  with  full  knowledge  of  the  fact  that  he  was  dis- 
charged by  those  laches.  Bronson^  J.  in  Tebbetts  v.  Dowd, 
23  Wend.  411.  A  promise  made  in  ignorance  of  that  fact, 
we  are  told,  is  without  consideration  and  not  binding.  Bank 
of  U.  S.  V.  Leathers,  10  B.  Monroe  65,  6.  No  doubt  this  is 
to.  But  how  does  the  mere  circumstance  of  the  promise  by 
the  endorser,  being  with  knowledge  that  he  was  not  liable, 
shew  a  consideration  ?  If  the  endorser,  by  his  endorsement, 
3)romiaed  to  answer  for  the  debt  of  another,  it  was  only  on  a  par- 
ticalar  condition,  and  he  could  only  be  charged  on  that  pro- 
mise by  shewing  performance  of  that  condition.     When  it  is 

admitted  that  the  condition  has  not  been  performed,  and  that 
the  endorser  is,  therefore,  discharged  from  the  promise  made 
l>y  bis  endorsement,  how  can  he  be  charged  upon  a  new  pro- 
mim  to  answer  for  the  debt  of  another,  without  shewing  that 
auch  promise  or  some  memorandum  or  note  thereof  is  in  wri- 
ting and  duly  signed?  Stat.  29  Car.  2,  c.  3,  <$>4;  Code  of 
Ta.  p.  579,  c.  143,  <^  1.  Yet,  among  the  American  cases  al- 
ready cited,  there  are  many  holding  that  the  promise  amounts 
to  a  waiver  of  the  objection  that  the  proper  steps  had  not  been 
taken  to  charge  the  endorser.  How  far  shall  they  be  fol- 
lowed ?  Bronson,  J.  has  adverted  to  the  subject  in  these 
terms :  "  Before  the  bill  comes  to  maturity,  the  endorser,"  he 
observes,  "  may  dispense  with  the  necessity  of  making  a  de- 
mand and  giving  notice ;  but  I  do  not  perceive  how  he  can  do 
so  sfterwards.  Before  the  proper  time  arrives,  the  necessity 
for  doing  an  act  may  be  waived  ;  but*  I  do  not  see  how  that 
can  be  done  after  the  time  for  performance  has  gone  by.  A 
man  may  sometimes  waive  the  assertion  of  a  forfeiture ;  but 
eases  belonging  to  that  class  depend  on  peculiar  principles,  and 
are  not,  I  think,  applicable  to  the  case  of  a  drawer  or  endor- 
ser, who  has  not  been  duly  charged.  As  an  original  question, 
I  sliould  be  of  opinion,  that  whenever  it  plainly  appears  that 

•  there  has  been  laches  on  the  part  of  the  holder,  the  drawer  or 
endorser  is  discharged,  and  a  subsequent  promise,  thcugh 
made  with  full  knowledge,  cannot  aid  the  case.  But  the  rule 
has  been  settled  otherwise,  and  whenever  it  becomes  necessary 
to  apply  it,  I  shall  feel  myself  bound  by  the  weight  of  au- 
thority,"    Tebbetts  v.  Dowd,  23  Wend.  412. 
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CHAPTER  XXIII. 

WHAT    DAMAGES    ARE   TO   BE    PAID    WHEN    BILL    18    PR0TE8TIB. 

1.  Rule  of  the  lauMnerchanL 

Under  the  law-merchant,  the  drawer  of  a  bill  in  this  coon* 
try,  payable  in  a  foreign  country,  is  liable,  shoald  snch  bill  ki 
protested,  not  only  for  the  costs  of  protest  and  other  iocideiH 
tal  charges,  but  also  for  re-exchange  on  the  bill.  McLean^  I 
in  Bank  of  U.  S.  V.  U.  S.  2  How.  737.  The  doctrine  ol 
re-exchange  is  founded  upon  equitable  principles.  A  bill  il 
drawn  in  this  country,  payable  at  Paris  in  Prance.  The  payee 
gives  a  premium  for  it  under  the  expectation  of  receiving  the 
amount  at  the  time  and  place  where  the  bill  is  made  payable. 
It  is  protested  for  non-payment.  Now,  the  payee  and  hdder 
is  entitled  to  the  amount  of  the  bill  in  Paris.  The  same  sum 
paid  in  this  country,  including  costs  of  protest  and  other 
charges,  is  not  an  indemnity.  The  holder  can  only  be  lema- 
nerated  by  paying  to  him,  at  Paris,  the  principal,  with  ooitt 
and  charges ;  or  by  paying  to  him,  in  this  country,  those  hhdIi 
together  with  the  difference  in  value  between  the  whole  lom 
at  Paris  and  the  same  amount  in  this  country.  And  this  dif- 
ference in  value  is  ascertained  by  the  premium  on  a  bill  for 
that  whole  sum  drawn  in  Paris,  payable  in  this  country  and 
sold  at  Paris.     S.  C.  738. 

2.  Regulation  in  United  States  by  statutes.    Prwrisum  wA 
by  statutes  of  Maryland  and  Pennsylvania. 

What  state  or  country  is  to  be  looked  to  for  the  law,  ii  to 
the  amount  of  damages  in  a  particular  case,  has  been  mefi* 
tioned  ante^  1  Rob.  Pract.  86,  7.  Here  it  only  remains  to  add 
some  information  as  to  what  has  been  fixed  in  certain  atslel 
of  the  Union.  ^  • 

Almost  all  the  states  have  fixed  by  legislation  a  eertail 
amount  of  damages  on  protested  foreign  bills,  in  lieu  of  i^ 
exchange.     2  How.  737 ;  7  B.  Monroe  652 ;  4  Johns.  i49i 

The  first  section  of  the  Maryland  act  of  1796,  provides  tbH 
upon  bills  drawn  in  Maryland,  on  a  person  in  a  foreign  cboB* 
try,  and  protested,  the  holder  of  the  bill  or  the  persons  entitled 
to  the  same  shall  have  a  right  to  so  much  current  money  ai 
will  purchase  a  good  bill,  of  the  same  time  of  payment  and  ea 
the  same  place,  at  the  current  exchange  of  such  billSi  and  abo 
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15  fer  cent,  damages  on  the  value  of  the  principal  and  costs 
of  protest,  with  interest  on  the  value  of  the  principal  from 
the  time  of  protest  until  the  principal  and  damages  are  paid 
and  satisfied.  Under  this  statute  the  claim  to  the  15  per  cent, 
damages  was  sustained  in  the  Bank  of  U.  S.  v.  U.  S.,  2 
How.  735. 

The  Pennsylvania  statute  allows,  on  the  protest  of  a  foreign 
liilli  five  per  cent,  as  commutation  for  interest,  damages  and 
xe-ezebange ;  the  plaintiff  there  recovers  against  the  drawer 
mnd  endorsers  the  amount  of  the  bill  and  five  per  cent,  addi- 
tionali  with  interest  on  the  whole  from  the  date  of  the  protest 
to  the  date  of  the  judgment.     Lloyd  v.  McQaiVy  3  Barr  482. 

3.  Amount  of  damages  fixed  by  statutes  of  New  Yorkj  Mas- 
sackusetts  and  Virginia, 

The  revisers  of  the  Code  of  Virginia  proposed  the  following 
au  the  9th  section  of  chapter  144. 

When  a  bill  of  ezehsoge  or  a  drafi,  in  the  nature  of  such  a  bifff 
^lAwn  or  endorsed  within  this  state  is  protested  for  non-acoeptance  or 
son-payment,  there  shall  be  paid  by  the  party  liable  for  the  principal 
«f  such  bill,  in  addition  to  what  else  he  is  liable  for,  damages  upon  the 
wineipaly  at  the  rate  of  three  per  centum  if  the  bill  be  payable  out  of 
Virginia  and  within  the  United  States,  and  at  the  rate  of  ten  per 
centum  if  the  bill  be  payable  without  the  United  States. 

To  this  section  they  subjoined  the  following  note : 

1b  New  York  the  damages  are  three  per  cent,  if  the  place  at  which 
the  bill  IS  drawn  be  in  Maine,  New  Hampshire,  Vermont,  Massachu- 
setts, Bhode  Island,  Conuecticut,  New  Jersey,  PeuDsylvania,  Ohio, 
Delaware,  Maryland,  Virginia,  or  the  District  of  Columbia ;  Jive  per 
cent,  if  the  place  be  in  North  Carolina,  South  Carolina,  Georgia,  Ken- 
tucky, or  Tennessee ;  and  ten  per  cent,  if  the  place  be  in  any  other 
itatQ  or  terriUnry  of  the  United  States,  or  on  or  adjacent  to  this  conti- 
aeat  and  north  of  the  equator,  or  in  any  Britbh  or  other  foreign  pes* 
MMions  in  the  West  Indies,  or  elsewhere  in  the  Western  Atlantic 
0«Mi,  or  be  in  Europe.    Rev.  Stat,  of  N.  Y.  vol.  1,  p.  770,  §  18.    In 
^tiwehnseits  the  damages  are  three  per  cent,  if  the  bill  be  payable  in 
)btie,New  Hampshire,  Vermont,  Rhode  Island,  Connecticut  and  New 
^«k;  /9e  per  cent  if  the  bill  be  payable  in  New  Jersey,  Pennsylva* 
^ Delaware,  Maryland,  Virginia,  or  the  District  of  Columbia;  $ix 
Kr  MDt  if  payable  in  North  Caroliua,  South  Carolina,  or  Georgia; 
j^  nine  per  cent,  if  payable  elsewhere  in  the  United  States.    If  the 
J       p  be  payable  without  the  United  States,  (exceptiug  places  in  Africa 
■J       hgroDd  the  Cape  of  Oood  Hope,  and  places  in  Asia  and  the  islands 
weof,)  the  party  liable  is  to  pay  the  principal  at  the  current  rate  of 
H      HdiBBge  at  tae  time  of  demand,  with  interest  from  the  date  of  the 
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protest,  and  damages  at  the  rate  of  fivt  per  cent  If  the  bill  be  pftja- 
ble  at  a  plaee  in  Africa,  beyond  the  Cape  of  Good  Hope,  or  any  plaoe 
in  Asia  or  the  islands  thereof,  the  party  liable  is,  on  demand,  to  pay  the 
principal  at  the  par  value  thereof,  with  twenty  per  cent,  thereon,  in  niU  rf 
all  damages,  interest  and  charges.  In  Virginia  the  drawer  or  endorser 
of  a  foreign  bill  of  exchange  is  subject  to  ten  per  cent,  damages.  1 
R.  C.  p.  485,  ch.  126,  §  1 ;  1828-9,  p.  27,  ch.  24,  §  1 ;  and  the  drawer 
or  endorser  of  a  bill  or  draft  drawn  by  a  person  residing  in  this  state 
on  a  person  in  the  United  States,  is  subject  to  ime  per  cent,  damages. 
1  K.  C.  p.  483,  ch.  125,  §1.  In  the  section  as  above  propoeed,  we 
have  not  entered  into  all  the  specifications  found  in  the  statutes  of  New 
York  and  Massachusetts.  The  section  has  only  two  sets  of  damages, 
M  is  the  case  now.  But  as  three  per  cent,  is  the  lowest  rate  both  in 
New  York  and  Massachusetts,  we  have  thought  it  best  to  make  that 
the  minimum  in  Yirffinia.  With  so  much  commercial  intercourse  as 
exists  between  New  York  and  Virginia,  there  is  a  convenience  in  having 
the  rate  of  damages  the  same  in  the  two  states.  A  bill  payable  witiiiB 
Virginia  b  left  without  damages ;  being  on  the  same  footing  in  ihii 
respect  as  a  negotiable  note. 

The  section  was  proposed  as  adopted,  except  only  that  tfi^ 
words  in  italics  were  struck  out;  they  being  deemed  nodooir 
superfluous.     The  section  is  at  p.  582  of  the  Code. 


CHAPTER   XXIV. 

WHETHER   LOSS    OF    ▲   BILL    OR    NOTE    WILL   DEFEAT   AN  ACTI09 

ON    IT. 

1.  In  case  of  foreign  bill,  drawn  in  sets,  sufficient  toproinei 
that  which  was  protested. 

A  foreign  bill  is  usually  drawn  in  sets,  to  enable  the  sane 
to  be  forwarded  for  acceptance  by  different  conveyances,  and 
thus  guard  against  any  loss,  by  accident  or  otherwise,  which 
might  occur  if  there  were  but  a  single  bill.  13  Peters  20T. 
In  case  of  protest,  the  drawer  or  endorser  sought  to  be  charge!} 
has  a  right  to  require  the  plaintiff  to  produce  at  the  trial  tin 
particular  bill,  or  number  of  the  set,  that  was  protested.  3 
Kent's  Com.  109;  Wells  v.  Whitehead,  15  Wend.  627.  But 
notwithstanding  what  is  said  by  Mr.  Starkie,  in  his  work  oo 
evidence,  part  lY.,  p.  228,  1st  edi.,  the  supreme  court  of  tbe 
United  States  has  decided  that  where  the  second  of  a  bill  wii 
protested,  the  holder  could  recover  upon  it,  with  the  protflit 


CH.  24.]      ACnON  ON  UNSEALED  INSTRUMENTS.  219 

attached,  without  producing  the  first  of  the  same  set,  or  ac- 
counting for  its  non-production.  Downes  Sfc.  v.  Churchy  13 
Peten  207. 

8.  Established  in  England  that  action  cannot  be  maintained 
an  negotiable  instrument ,  without  its  production. 

In  other  cases,  the  established  rule  in  England  is,  that  the 
acceptor  paying  a  bill  has  a  right  to  the  possession  of  the  in- 
strument for  his  own  security,  and  as  his  voucher  and  dis- 
cbarge pro  tanto  in  his  account  with  the  drawer ;  and  to  one 
who  should  refuse  or  be  unable  to  deliver  up  the  bill,  the  ac- 
ceptor is  not  bound  to  pay  the  sum  therein  specified.  Ex 
^artt  Oreenwajft  6  Yes.  jr.  812;  Pierson  v.  Hutchinson^  2 
Camp.  211;  Poole  v.  Smith,  1  Holt  144;  3  Eng.  Com.  Law 
Rep.  65.  Such  being  the  right  of  an  acceptor  ready  to  pay  at 
the  maturity  of  the  bill,  his  right  remains  the  same  if,  though 
not  ready  at  that  time  he  is  ready  afterwards ;  and  his  right 
18  not  varied  when  the  payment  is  to  be  made  under  a  com- 
polsory  process  of  law.  So  far  as  Brown  S/'c.  v.  Messiter,  3 
M.  &  8.  281,  is  inconsistent  with  this  position,  it  must  be  re- 
garded as  overruled  by  Hansard  v.  Robinson,  7  Barn.  &  Cress. 
90.  Lord  Ellenborough,  in  an  action  against  an  endorser  of  a 
bill,  let  him  have  the  benefit  of  a  like  rule.  Powell  v.  Roach 
tf^  6  Esp.  66. 

After  the  bill  is  lost,  the  acceptor  may  have  expressly  pro- 
mised to  pay  it,  still  payment  can  be  enforced  against  him  at 
law  neither  in  an  action  on  the  acceptance,  nor  on  the  money 
counts :  there  being  no  new  consideration  to  sustain  the  new 
promise,  it  is  considered  nudum  pactum.  Davis  v.  Dodd,  4 
Taunt.  602.  Nor  when  the  bill  has  been  given  for  goods,  can 
an  action  be  sustained  for  the  price  of  such  goods.  Cham" 
pioH  4rc.  V.  Terry,  3  Brod.  ic  Bing.  295 ;  7  Eng.  Com.  Law 
Rep.  443. 

From  the  operation  of  the  general  rule  of  law,  it  has  been 
sought  to  except  cases  in  which  the  plaintiff's  inability  to  de- 
liver up  the  bill  resulted  from  his  having  lost  it  while  it  re- 
mained payable  to  his  own  order.  Long  ifc,  v.  Bailie,  2  Camp. 
214,  note;  Roll  v.  Watson,  4  Bingh.  273,  13  Eng.  Com.  Law 
Rep.  430 ;  Glover  v.  Thompson,  Ry.  &  M.  403,  21  Eng.  Com. 
Lav  Rep.  472.  But  all  these  cases  were  brought  before  the 
court  of  king's  bench,  in  Hansard  v.  Robinson;  and  that 
court,  after  taking  time  to  consider,  overruled  such  of  them  as 
supported  the  exception,  and  decided  that  according  to  the 
custom  of  merchants,  the  acceptor  of  a  negotiable  bill  is  not 
bound  to  pay  unless  the  party  demanding  payment  produces 
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and  ofTers  to  deliver  up  the  instrument  itself.  7  Barn.  &  Cren. 
90,  14  Eng.  Com.  Law  Rep.  21.  This  decision  is  stated  to 
be  agreeable  to  the  mercantile  law  of  other  countries.  Ordoo- 
nance  de  Commerce  of  Louis  XIV.,  tit.  5,  art.  1 ;  Modem 
Code  de  Commerce  of  France,  liv.  1,  tit.  9,  art.  161,  152.  It 
has  been  since  followed.  Ramuz  v.  Crowe,  I  W.  H.  &  6. 
174. 

By  these  cases  it  is  established  in  England,  that  in  an  actioa 
on  a  negotiable  instrument,  the  plaintiff  must  be  holder  at  the 
time  he  sues  upon  it ;  and  that  if  he  has  lost  it,  his  action 
cannot  be  maintained.  The  courts  point  out  the  inconveni- 
ence which  would  arise  if  the  plaintiff  could  recover,  and 
throw  on  the  defendant  the  consequences  of  the  plaintiff'i 
negligence,  and  shew  that  the  proper  remedy  of  the  loser  of 
the  bid  is  in  equity,  where  he  might  call  on  the  party  liable 
on  the  bill,  on  due  indemnity,  to  give  him  another  bill,  cr  pay 
him  the  amount.  Clay  v.  Crowe,  8  W.  H.  &  G.  298 ;  CroiM 
V.  Clay,  9  Id.  607;  18  Eng.  Law  &  Eq.  614,  26  Id.  451. 

3.  The  English  rule  precludes  an  action  not  only  on  the  iiff 
bill,  but  also  for  the  demand  on  account  of  which  that  Inll 
was  given. 

Clay  V.  Crowe  was  not  an  action  on  the  lost  bill,  but  on 
the  demand  on  account  of  which  the  bill  was  given.  A  bill 
given  '^  for  and  on  account"  of  money  due  on  simple  contract, 
operates  as  a  conditional  payment,  which  may  be  defeated  at 
the  option  of  the  creditor,  if  the  bill  is  unpaid  at  maturity  in 
his  hands ;  in  which  case  he  may  rescind  the  transaction  of 
payment,  and  sue  on  the  original  demand.  Griffiths  v.  Oioeii, 
13  M.  &  W.  68,  64 ;  James  v.  Williams,  Id.  828.  If  the  biH 
be  lost,  the  condition  on  which  the  payment  may  be  defeated 
does  not  arise,  Belshaw  v.  Bush,  11  Com.  Bench  (2  J.  Scott) 
191,  73  Eng.  Com.  Law  Rep.  191 ;  and  the  defendant,  if  com- 
pelled to  pay  the  original  debt,  would  be  subject  to  inconve- 
nience of  the  like  kind  as  if  compelled  to  pay  the  bill.  Ac- 
cordingly it  is  held,  that  a  debt  paid  by  a  lost  bill  cannot  be 
recovered.  Mercer  v.  Cheese  Sfc.  4  Man.  Cl  Grang.  804,  43 
Eng.  Com.  Law  Rep.  432 ;  Price  v.  Price,  16  M.  &  W.  232. 
The  loss  of  a  negotiable  bill,  given  on  account  of  a  debt,  is 
an  answer  to  an  action  for  the  debt,  as  well  as  to  one  on  the 
bill.     Crowe  v.  Clay. 

4.  Distinction  in  England  between  instrument  which  was, 

and  instrument  which  was  not,  originally  negotiable. 

There  is  a  distinction  in  England  between  an  instrument 
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irhich  io  its  original  state  is  negotiable  by  being  payable  to 
bearer  or  order,  and  an  instrument  which  in  its  original  state 
is  not  negotiable,  as  if  it  be  payable  to  the  payee  without  the 
iBrords  "  or  order."  In  the  latter  case,  the  loss  of  the  instru- 
ment appears  not  to  be  an  answer  to  the  payee's  action  upon 
iL  Wain  v.  Bailey^  10  Adol.  &  El.  616,  37  Eng.  Com.  Law 
Kep.  193;  Parke,  B.  in  Clay  v.  Crowe,  8  W.  H.  &  G.  298; 
Charnley  v.  Grundy,  14  Com.  Bench  (5  J.  Scott)  608;  78 
£og.  Com.  Law  Rep.  608,  25  Eng.  Law  &  Eq.  318. 

o.  Rule  established  by  decisions  in  New  York,  Pennsylvania 
and  Massachusetts. 

This  also  has  been  the  course  of  decision  in  New  York. 

Xn  that  state  it  was  decided  that  if  a  promissory  note  payable 

Co  bearer  be  lost,  the  person  who  was  the  holder  can  maintain 

^n  action  on  it  if  the  note  be  not  negotiable,  Pintard  v. 

ZTuddngUm,  10  Johns.  104,  3  Cow.  312,  12  Wend.  174 ;  but 

Kiot  if  the  note  be  negotiable,  Rowley  v.  Bell,  3  Cow.  312; 

JHeNair  v.  Gilbert,  3  Wend.  346 ;  Smith  ^c.  v.  Rockwell, 

2  Hill  482. 

The  rule  in  Pennsylvania  is  like  that   in   Massachusetts. 
Meeker  i^  ▼.  Jackson,  3  Yeates  442 ;  Freeman  Ifc,  v.  Boyn^ 
Urn,  7  Mass.  486;  Peabody  v.  Denton  ^c  2  Gal.  351 ;  Don- 
^Ison  V.  Taylor,  8  Pick.  390.     Considering  the  rule  in  Eng- 
land and  New  York  to  rest  on  the  ground  that  it  is  better  for 
parties  to  go  into  chancery  where  all  the  circumstances  of  the 
lots  of  the  instrument  can  be  better  investigated,  and  suitable 
iademaity  for  the  defendant  better  estimated  and  adjusted,  it 
18  coosideced  in  Massachusetts  not  proper  to  apply  the  rule 
where  there  is  no  such  remedy  in  chancery.     The  objection 
that  s  court  of  law  has  no  jurisdiction  to  order,  or  to  judge 
of  the  sufficiency  of,  an  indemnity,  is  regarded  in  that  state 
as  rather  ideal  than  solid.     In  an  action  on  notes  payable  to 
Older,  which  had  been  endorsed  in  blank  by  the  payee,  and 
stolen  from  the  holders,  they  recovered  on  filing  a  sufficient 
hood  of  indemnity  with  sureties.     Trales  ^c.  v.  Russell  ^c. 
1«  Pick.  316. 

6.  Prevision  made  in  New  York  by  statute. 

The  ReFised  Statutes  of  New  York  (vol.  2,  ^  75,  76,  p.  406 
of  Ittand  ^  96,  96,  p.  327,  8,  of  2d  edi.)  provide  as  follows : 

la  any  rait  foondad  upon  my  Dutiable  promissory  note  or  bill  of 
tidbaagOy  or  im  wUeh  such  BOtOi  if  produoed,  might  be  allowod  aa  a 
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set-off  ID  the  defeDoe  of  any  suit,  if  it  appear  on  the  trial  that  soeh 
note  or  bill  was  lost  while  it  belonged  to  the  party  claiming  the  amoiut 
due  thereon,  parol  or  other  evidence  of  the  contents  thereof  may  be 
given,  on  such  trial,  and  notwithstanding  such  note  or  bill  was  nefo* 
liable,  such  party  shall  be  entitled  to  recover  the  amount  due  thereoO| 
as  if  such  note  or  bill  had  been  produced. 

But  to  entitle  a  party  to  such  recovery,  he  shall  execute  a  bond  to 
the  adverse  party,  in  a  penalty  at  least  double  the  amount  of  such  sole 
or  bill,  with  two  sureties,  t3  be  approved  by  the  court  in  which  the  triil 
shall  be  had,  conditioned  to  indemnify  the  adverse  party,  his  hein  tad 
personal  representatives,  against  all  claims  by  any  other  person  on  m* 
count  of  such  note  or  bill,  and  against  all  costs  and  expenses  by  ] 
of  such  claim. 


CHAPTER  XXV. 

RIGHTS     OF     THE     HOLDER     OF     A     BILL    OR    NEGOTIABLE    NOTK; 
AND    LIABILITIES    OF    THE    PRIOR    PARTIES. 

1.    What  bill  or  note  may  be  so  transferred  as  to  give  tkt 
Iiolder  a  right  of  action  thereon. 

The  law  of  merchants  distinguishes  bills  of  exchange  from 
other  contracts  by  making  them  assignable ;  this  is  for  tbs 
convenience  of  commerce,  that  they  may  pass  from  hand  to 
hand  in  the  way  of  trade  as  if  they  were  specie.     I  Str.  44L 

If  a  man  has  a  bill  payable  to  him  or  bearer,  and  be  delir- 
ers  it  over  for  money  received,  without  endorsement  of  it,thif 
is  a  plain  sale  of  the  bill,  and  he  who  sells  it  does  not  become 
a  new  security ;  but  if  he  endorse  on  it  he  becomes  a  new 
security,  and  then  he  is  liable  on  the  endorsement,  fibtt,  C 
J.,  Bank  of  England  v.  Newmanj  1  Ld.  Raym.  442;  12 
Mod.  241. 

It  is  said  in  Marius,  that  a  note  may  be  made  payable  either 
to  A  or  bearer,  A  or  order,  or  to  A  only.  6  T.  R.  123.  And 
this  is  true  for  the  most  part  under  the  statute  of  Aon. 

A  note,  payable  to  bearer,  is  negotiable  under  that  statute 
and  transferrable  without  endorsement ;  and  if  the  payee  pats 
his  name  on  the  back,  he  is  as  much  bound  as  an  endorser  as 
if  the  note  had  been  made  payable  to  him  or  order.  Brush 
V.  Reeves^  admWsy  3  Johns.  439 ;  Eccles  v.  Ballard,  2  McGoid 
388 ;  Allwood  v.  Haselden,  2  Bailey  467.  And  he  is  entitled 
to  the  privileges  of  endorser ;  among  which  are  demand  00 
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the  maker  and  notice  of  dishonour.     Dean  v.  Hall,  17  Wend. 
814;  Seabury  v.  Hungerford,  2  Hill  80. 

If  the  bill  be  drawn  payable  to  A  or  order,  bare  delivery 
will  not  transfer  the  right :  the  order  of  A  is  necessary  to  ena- 
ble a  third  party  to  enforce  payment.  Tindal,  C.  J.  3  Bingh. 
N.  C.  828.  But  such  order  may  be  made  by  endorsement. 
The  construction  of  a  note,  whereby  the  maker  promised  to 
pay  J.  R.  W.  to  the  order  of  S.  J.  and  L.  J.,  was  that  J.  R.  W. 
is  not  the  payee  but  the  person  to  whom  the  payees  were  to 
endorse  it  by  the  request  of  the  maker.  They  having  accord- 
ingly endorsed  it,  the  legal  title  is  derived  through  them  to 
their  endorsee,  and  he  may  maintain  an  action  on  the  note  in 
his  name.     Willis  v.  Green,  10  Wend.  516,  5  Hill  232. 

The  third  case  mentioned  by  Marius — a  note  payable  to  A 
only — is  not  embraced  in  the  statute  of  Ann.  The  case  of 
Burchell  v.  Slocock,  2  Ld.  Raym.  1545,  is  often  referred  to 
as  authority  for  the  position  that  such  an  instrument  is  a  pro- 
missory note  under  the  statute  ;  but  it  does  not  appear  to  sus- 
tain the  position.  Being  an  action  on  the  case,  by  the  admin- 
istrator of  the  payee  against  the  maker,  the  count  was  good  if 
it  shewed  a  promise  on  sufficient  consideration.  Now  the 
allegation  was  that  the  defendant  and  another  made  a  note, 
by  which  they  jointly  and  severally  promised  to  pay,  &>c.  for 
walue  received,  from  the  premises  in  the  street  called  Rosemary 
lane,  late  in  the  possession  of  one  T.  R.  S.  Tt  was  by  reason 
of  the  said  premises  and  also  by  force  of  the  statute  that  the 
plaintiff  sued.  True  it  was  shewn  for  cause  of  demurrer  that 
the  note  was  not  within  the  statute;  and  the  reporter  states 
that  the  court  held  it  was ;  but  in  his  marginal  abstract  he  de- 
scribes the  note  as  being  to  <<  J.  S.  or  order." 

Upon  the  authority  of  this  case,  and  that  of  Smith  v.  Ken- 
iM,  6  T.  R.  123,  cited  ante,  p.  174,  the  supreme  court  of 
Nev  York,  under  a  statute  the  same  in  substance  as  the  sta- 
tute of  Ann,  has  held  that  a  note,  though  it  has  not  the  words 
"or  bearer,"  or  the  words  "or  order,"  is  a  good  promissory 
note  within  the  statute,  and  may  be  declared  on  as  such  by 
the  payee.  Downing  v.  Backenstoes,  3  Caines's  Rep.  136; 
Ottsken  Turnpike  Co.  v.  Hurlin,  9  Johns.  217,  18.  The 
coQrt,  therefore,  deemed  it  not  requisite  to  aver  a  considera- 
(ioQ ;  but  in  the  last  case  it  remarks  that  a  consideration  ap- 
pears on  the  face  of  the  note. 

According  to  Marius,  if  a  bill  be  not  payable  to  a  man  or 
bit  assigns  or  order,  the  assignment  of  it  will  not  avail.     Un- 
der the  statute  of  Ann,  there  is  a  like  rule  as  to  promissory 
notes.     Unless  there  be  in  the  instrument  authority  to  endorse, 
tbe  endorsee  cannot^  under  the  law-merchant  or  under  that 
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Statute,  sue  on  a  bill  of  exchange  or  a  promissory  note.  Hill 
v.  Lewis,  I  Salk.  133;  2  B.  Monroe  312.  It  has  been  m 
held  in  Pennsylvania,  Gerard  v.  LaCoste  6f^,  1  Dall.  195; 
and  Maryland.  To  enable  an  assignee  to  maintain  an  action 
in  his  own  name  on  a  promissory  note  against  the  maker,  the 
court  of  appeals  of  Maryland  held  it  essential  under  the  stat- 
ute of  Ann  that  the  words  **or  order,"  or  "bearer,"  or  words 
equivalent,  should  be  inserted  in  the  note.  Noland  f.  Ring' 
gold,  3  Har.  &  J.  216.  So  in  England,  where  there  was  by 
the  note  a  simple  promise  to  pay  to  R.  &  W.,  (without  thia 
words  "or  order,'*)  and  the  note  was  endorsed  by  R.  d&  W. 
and  J.  K.  &  Co.,  it  was  considered  that  the  holder  could  not 
sue  on  it.  Plimley  ^c,  v.  Westleyy  2  Bingh.  N.  C.  249,  89 
Eng.  Com.  Law  Rep.  322 ;  Parke,  B.,  6  M.  &  W.  426. 

2.  What  is  necessary  to  constitute  a  valid  endorsemenL^^ 
Cases  in  which  there  was  question  as  to  the  sufficiency^ 
of  the  delivery. 

A  bill  may  be  endorsed  to  a  party  in  two  ways ;  either  b^ 
special  endorsement  making  it  payable  to  that  party ;  or  by  i 
blank  endorsement  and  delivery  to  that  party.  In  the  lalfar 
way,  if  not  in  the  former,  the  bill  must  be  delivered  to  tin 
party  as  endorsee,  in  order  to  constitute  an  endorsement  ^ 
him.  Wood,  B.,  5  Price  442;  Adams  v.  Jones,  12  AdoL  k 
El.  455,  40  Eng.  Com.  Law  Rep.  94;  Brind  v.  Hampslm, 
1  M.  &  W.  369 ;  Bayley  on  Bills,  p.  98  of  4th  edi. ;  Mmtm 
V.  Allen,  8  M.  &  W.  494. 

It  may  be  sufficient  to  shew  a  constructive  delivery — an  ttt 
which  puts  the  note  into  the  power  or  under  the  control  of 
the  endorsee.  Richardson  v.  Lincoln,  5  Metcalf  203.  Bat 
if  the  holder  of  a  note  simply  makes  an  endorsement  upon  it, 
directing  it  to  be  paid  to  a  third  person,  and  retains  it  in  bis 
own  possession,  no  interest  vests  in  the  endorsee.  Clark  v- 
Boyd,  2  Hammond  60,  61.  On  a  note  the  holder  wrote  bis 
name,  and  after  his  death  his  executrix  delivered  the  note  to 
the  plaintiffs,  without  endorsing  it ;  so  that  there  was  a  wri> 
ting  of  his  name  by  the  deceased  and  a  delivery  by  his  exoett* 
trix.  These  acts  did  not  constitute  an  endorsement  of  the 
note ;  the  person  to  whom  it  was  so  delivered,  had  no  right  lo 
sue  upon  it.     Bromage  !fc.  v.  Lloyd  Sfc.  1  W.  H.  d&  O.  SI 

In  Adams  v.  Jones,  and  Marston  v.  Allen,  it  was  not  in- 
tended that  the  transferree  should  ever  take  any  interest  in  the 
bills.  It  was  considered  the  same  thing  in  principle  wiMiethe 
intention  was  that  the  transferrees  should  not  take  any  ioie- 
rest  in  the  bills  until  old  bills  were  returned — that  no 
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should  pass  till  that  time :  the  bills  were  received  on  terms 
which  were  not  satisfied,  and  there  was  no  endorsement.  Bell 
r.  Ingestre,  12  Adol.  &  El.  N.  S.  317,  64  Eng.  Com.  Law  Rep. 
317.  "  An  endorsement,"  Lord  Campbell  observes,  "  requires 
that  there  shall  be  a  delivery  of  the  bill,  with  an  intent  to  make 
the  persoD  to  whom  it  is  endorsed  owner  of  the  bill — a  party 
to  the  bill — and  transferree  of  the  property  in  it.  There  is  no 
endorsement  if  the  holder  merely  writes  on  the  bill  a  direction 
to  pay  it  to  another  person,  and  the  other  person  gets  posses- 
sion without  the  holder's  consent.  Nor  is  there  any  endorse* 
ment,  though  the  holder  give  that  person  possession  of  the 
bill,  if  the  delivery  be  merely  for  a  collateral  purpose,  and  with- 
out the  intention  to  make  him  transferree  of  the  property  in 
the  bill."  Lloyd  v.  Howard,  15  Adol.  &,  El.  N.  S.  999,  69  Eng. 
Com.  Law  Rep.  999,  1  Eng.  Law  &  Eq.  227. 

But  if  the  holder  puts  his  name  on  the  back  of  a  bill,  and 
delivers  it  to  his  agent,  who  delivers  it  to  a  third  person  for 
value,  that  is  an  endorsement  from  the  holder  to  such  third 
person.  Parke,  B.  in  Barber  v.  Richards,  6  W.  H.  &  G.  64. 
Here  Edwards  put  his  name  on  the  back  of  the  bill,  and  de- 
livered to  his  agent.  Brown,  who  disobeyed  his  order  to  get 
it  discounted,  and  pledged  it  for  value  to  Tingey.  It  was 
considered  that  there  was  a  valid  endorsement  from  Edwards 
lo  Tingey ;  for  though  as  between  them  there  may  have  been 
no  intention  to  give  the  latter  a  title,  there  was  an  intention 
to  give  a  title  to  the  person  to  whom  Brown  might  deliver 
the  bill,  and  he  delivered  it  to  Tingey,  There  being  no  fraud 
on  Tingey 's  part,  the  property  passed  tcr  him.  On  the  same 
frinciple,  the  supreme  court  of  New  York  decided  Vallett  v. 
Parker^  6  Johns.  620. 

3.  As  to  the  terms  in  which  the  endorsement  is  written ;  if 
endorsement  be  in  blank,  right  to  Jill  it  up. 

When  the  payee  endorses  a  negotiable  note  to  a  third  per- 
son, though  the  endorsement  contain  a  stipulation  that  the 
endorser  is  not  to  be  responsible  if  the  maker  does  not  pay, 
this  does  not  affect  the  negotiability  of  the  paper,  nor  prevent 
the  property  of  the  note  passing  to  the  endorsee ;  he  may, 
nerertbeless,  sue  the  promisers  upon  it  in  his  own  name.  Rice 
T.  Steams  d*c.  3  Mass.  227 ;  Richardson  v.  Lincoln,  5  Met- 
ealf  204;  £!pler  v.  Funk,  8  Barr  468;  Bisbing  v.  Graham, 
2  Harris  16. 

In  the  case  of  a  blank  endorsement,  it  is  well  settled  to  be 
competent  for  the  holder  to  make  himself  the  endorsee,  by 
filling  up  the  blank  endorsement  with  proper  words.    Lam- 

Vol.  n. — 15 


226  ACTION   ON   UNSEALED    INSTRUMEIITS.  [tTT.  2, 

bert  V.  Oakes,  1  Ld.  Raym.  443  ;  12  Metcalf  453 ;  Ritchie  ^-e. 
y.  Moore  S^c.  5  Munf.  395.     It  may  be  filled  up  at  any  time 
before  the  trial  of  the  suit  brought  by  the  party  claiming  un- 
der that  endorsement.     Evans  v.  Gee^  11  Peters  84.     It  is  no 
valid  objection  that  the  endorsement  remained  blank  during 
the  endorser's  life,  and  was  not  filled  up  till  after  his  death. 
Cope  V.  Daniel,  9  Dana  415.     Indeed,  however  it  may  have 
been  decided  to  the  contrary  in  North  Carolina,  (  Whitehead 
V.  Potter,  4  Iredell  266,)  or  Maryland,  {Hudson  v.  Godwin, 
5  Har.  &  J.  115,  and  Day  Sfc.  v.  Lyon,  6  Id.  140,)  it  is  no^ 
in  Virginia  material  that  it  should  be  filled  up  at  all.     5  Muof^ 
395.     For  the  blank  endorsement  proves  the  assent  of  the  ei^^ 
dorser  to  transfer  the  instrument  if  the  holder  elect  to  treat  St 
as  a  transfer ;  and  such  election  is  proved  as  well  by  the  hoi- 
der's  suing  on  it  as  by  writing  over  it  an  assignment.    Henee 
an  appellate  court  will  regard  it  no  valid  objection  to  a  jndg- 
ment  for  the  endorsee,  that  by  the  note  made  part  of  the  re- 
cord, the  endorsement  appears  to  be  in  blank.     Rees  v.  Com- 
cocheague  Bank,  5  Rand.  326.     The  contrary  decisions  in  Hi- 
ryland,  above  referred  to,  led  no  doubt  to  the  Maryland  act  of 
1825,  ch.  35 ;  which  makes  the  rule  there  similar  to  what  ft 
is  in  Virginia — at  least  so  far  as  it  relates  to  the  action  of  tbe 
appellate  court.     Whiteford  v.  Buckmyer  Sfc.  I  Gill  147. 

When  the  name  of  the  payee  is  not  endorsed  in  blank,  bat 
is  annexed  to  a  guaranty  of  payment  of  the  note,  the  purpoie 
of  the  signature  being  expressed,  there  can  be  no  implication 
that  the  purpose  was  to  transfer  the  note  as  endorser  genera]l7> 
It  is  therefore  held  that  such  a  guaranty  will  not  authorixea 
person  to  sue  in  his  own  name  as  endorsee.     It  is  so  when  ia 
the  writing  signed  by  the  payee  no  name  is  inserted  of  tbe 
party  entitled  to  hold  by  the  endorsement.    Tyler  v.  Bimuft 
7  Mass.  479.     Though  a  different  view  seems  to  have  bM 
taken  in  Blakely  v.  Grant,  6  Mass.  386,  the  supreme  court  of 
Massachusetts  has  since  adopted  Tyler  v.  Binney  as  the  better 
opinion.     It  so  said  in  a  case  wherein  the  endorsement  wai 
open  to  the  farther  objection  that  it  was  not  by  the  payoa 
alone,  but  a  joint  guaranty  of  him  and  another.     This  could 
not  be  transformed  into  a  general  endorsement  by  the  payea* 
Tuttle  V.  Bartholomew,  12  Metcalf  452.     Irrespective  of  that, 
however,  the  plaintiff  could  not  enforce  payment  by  a  sait  in 
his  own  name  as  endorsee.     Belcher  v.  Smith,  7  Cush.  48L 
Notwithstanding  the  case  of  Upham  v.  Prince,  12  Mass.  H 
the  principle  is  established  in  Massachusetts,  that  an  instra* 
ment  filled  up  and  complete  in  itself  as  a  guaranty  of  pay- 
ment of  a  note,  cannot  be  altered  by  striking  out  or  inserting 
words,  to  make  it  a  general  endorsement.     3Vti«  v.  jFVUr, 
21  Pick.  140,  12  Metcalf  464. 
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4.  Where  stuxessive  endorsements, — which  may  be  struck 
from  the  bill  by  the  holder;  and  of  which  he  may  avail 
himself. 

So  strict  a  rule  as  was  laid  down  in  Oorgerat  Sfc.  v.  Mo- 
Garty,  1  Yeates  94,  2  Dall.  144.  would  not  now  be  acted  on. 
Fhe  supreme  court  of  the  United  States  has  said  that  if  any 
parson  who  endorses  a  bill  of  exchange  to  another,  whether 
for  value  or  for  the  purpose  of  collection,  shall  come  to  the 
poisession  thereof  again,  he  shall  be  regarded,  unless  the  con- 
trary appear  in  evidence,  as  the  bonafde  holder  and  proprietor 
(»f  such  bill,  and  shall  be  entitled  to  recover,  notwithstanding 
there  may  be  on  it  one  or  more  endorsements  in  full  subse- 
pient  to  the  one  to  him,  without  producing  any  receipt  or 
Biidorsement  back  from  either  of  such  endorsees,  whose  names 
be  may  strike  from  the  bill  or  not  as  he  may  think  proper. 
Dugan  tf'c.  ex'ors  of  Clarke  v.  U.  S.  3  Wheat.  172 ;  Lons- 
itUe  V.  Brown,  3  Wash.  C.  C.  R.  404.  This  rule  has 
been  generally  approved.  Mullen  v.  French,  9  Watts  96; 
Clark  V.  Schwing,  1  Dana  335;  Bank  of  Tennessee  v^ 
Stmih,  9  B.  Monroe  612;  French  v.  Barney,  1  Iredell  219; 
Kiersted  v.  Rogers,  6  Har.  &  J.  285,  6 ;  2  Texas  Rep.  510, 
11;  Picket  y.  Curtis,  1  Sumner  478.  Mr.  Justice  Story 
diinks  that  such  is  also  the  French  law.  S.  C. ;  2  Pardessus, 
p.  379,  art.  349. 

The  rale  which  now  prevails  in  Louisiana  accords  with 
thai  established  by  the  supreme  court  of  the  United  States. 
There  may  be  on  the  note  the  plaintiff's  endorsement,  and  no 
evidence  to  shew  how  he  became  repossessed  of  it ;  but  this 
eaeamstance  will  not  prevent  his  recovery  when  the  endorse- 
meot  is  in  blank.     7  Martin  N.  S.  254  ;   Griffon  v.  Jacobs  ^e. 

5  Louis.  193 ;  Barbarin  v.  Daniels,  7  Id.  481 ;  Mourain  v. 
DevaU  ifc  12  Id.  95.  If  the  endorsement  was  special,  the 
esriy  Louisiana  decisions  required  the  plaintiffs  to  shew  that 
the  endorsee  was  merely  their  agent,  Dicks  v.  Martin  Sfc. 

6  Martin  N.  S.  45 ;  or  to  shew  a  re-transfer.  Hart  t^c.  v.  Win^ 
dhf  16  Louis.  266.  But  the  court  has  changed  this  opinion, 
sod  adopted  the  rule  of  the  supreme  court.  Huie  v.  Bailey, 
16  Louis.  217;  Gordon  v.  Nelson,  Id.  324. 

That  is  where  the  bill  has  been  endorsed  in  blank  by  the 
jiayea.  When  after  his  blank  endorsement  there  is  a  special 
andorsement  by  another  person,  making  it  payable  to  a  certain 
person  or  order,  should  the  bill  get  back  to  the  person  who 
made  that  special  endorsement,  he  may  consider  himself  as 
Ibe  endorsee  of  the  payee  and  strike  out  the  other  endorse*- 
BientSi  Smith  ^  v.  Clarke,  1  Peake's  N.  P.  Cas.  296,  1  Esp. 
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80 ;  Myers  ^  Son  v.  Friend  4*c.  1  Rand.  12 ;  or  if,  from  the 
person  who  made  that  special  endorsement,  it  get  back  to  the 
payee,  he  may  bring  an  action  as  if  there  had  been  no  en- 
dorsement, Mitchell  V.  Fuller,  3  Harris  268. 

At  one  time  the  omission  of  the  words  '<  or  order"  in  the 
endorsement  by  the  drawer  was  thought  to  render  the  endorsD* 
ment  restrictive :  but  it  has  long  been  settled  otherwise.    If 
the  bill  itself  be  payable  to  the  payee  or  order,  and  so  in  its 
nature  negotiable,  though  the  payee  endorse  it  to  another, 
without  adding  the  words  <<  or  order,"  the  bill  continues  ne- 
gotiable  in  the  hands  of  the  endorsee,  and  his  endorsement  to^ 
the  plaintiff  is  sufficient.     Edie  v.  East  India  Co.  1  W.  Bl^^ 
295,  Burr.  1216;  Bayley  on  Bills,  4  edi.  105;   7f ncio/,  C.  JK^ 
in  Cunlife  v.  Whitehead,  3  Bingh.  N.  C.  828,  32  Eng.  Con^^ 
Law  Rep.  344 

But  in  the  case  of  a  note  endorsed  by  the  payee  not  in 
blank,  but  to  another  or  his  order,  an  endorsement  by  tbe 
special  endorsee  is  generally  necessary.  A  greater  negotia- 
bility may  have  been  given  to  the  instrument  by  a  blank  W' 
dorsement  of  the  endorsee,  yet  if  that  negotiability  wasagtio 
restricted  by  the  special  endorsement  of  another  endonee,  a 
person  who  after  such  special  endorsement  receives  the  note 
is  bound  to  shew  that  he  comes  within  the  authority  coin* 
prised  in  it ;  he  must  deduce  a  title  under  the  person  to  whoae 
order  it  is  made  payable  by  that  last  special  endorsement;  he 
cannot  strike  out  such  special  endorsement,  and  claim  a  pro* 
perty  in  the  note  under  the  blank  endorsement.  Myers  If 
Son  V.  Friend  ^c  1  Rand.  12 ;  1  Bingh.  N.  C.  82a 

In  Virginia,  as  elsewhere,  it  is  admitted  that  if  the  payee'i  i 
endorsement  be  in  blank,  the  holders  are  entitled  not  only  to  ! 
strike  out  the  names  of  the  endorsers,  subsequent  to  the  payeii 
but  to  write  over  the  payee's  name  an  assignment  to  theoi" 
selves ;  or  without  writing  such  assignment,  the  bills  will  be 
considered  their  property  by  their  holding  them  and  having  i 
in  their  power  to  write  it.  Ritchie  ^c  v.  Moore  4^  6  MiuC 
395. 

In  New  York,  a  note  payable  at  the  Mechanics  Bank  WM 
endorsed  in  blank  by  the  payee.  Over  his  name  there  wv 
written  afterwards,  when  the  note  was  presented  at  the 
Mechanics  Bank,  '<  pay  to  the  order  of  W.  Fisk,  Esq.i  Cash- 
ier." Fisk  had  no  interest  in  the  note  ;  it  was  sent  to  bin 
merely  to  collect,  and  not  being  paid  he  sent  it  back  to  the 
plaintiffs,  and  they  struck  out  the  transfer  to  him  and  muk 
the  bill  payable  to  themselves.  Their  right  to  do  so 
tained.     Bank  of  Utica  v.  Smdthj  18  Johns.  839. 
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5.  What  sort  of  interest  in  the  bill  plaintiff  must  have. 

The  endorsee  of  a  bill  has  a  right  of  action  on  the  custom 
)(  merchants,  independently  of  any  statute.  Ridgway  y. 
Fwrmers  Bank,  12  S.  &  R.  266. 

In  New  York,  where  a  note  endorsed  in  blank  was  delivered 
0  T.  L.  &  Co.  as  security  for  a  debt  due  them,  and  the  blank 
ri0  filled  up  before  the  trial  with  the  words  <<  pay  the  con- 
eDts  to  T.  L.,"  it  was  considered  that  the  owner  had  a  right 
o  fill  up  the  blank  with  what  name  he  pleased ;  and  (he  ao- 
ioD  in  the  name  of  T.  L.  alone  was  sustained.  Lovell  v. 
^vertsan,  11  Johns.  62.  The  beneficial  owner  of  a  bill  of 
schange  or  negotiable  note,  which  is  payable  to  bearer,  or  is 
indorsed  in  blank,  may,  says  Walworth,  Chan.,  institute  a 
Qtt  thereon  in  a  court  of  law,  in  the  name  of  any  one  who 
i  Willing  to  allow  his  name  to  be  used  for  that  purpose ;  and 
^/h(ae  the  defendant  has  no  legal  or  equitable  defence  to  the 
riH  or  note,  as  against  the  real  owner  thereof,  he  cannot  be 
lermittad  to  shew  that  the  nominal  plaintiff,  in  whose  name 
Iw  tail  is  so  brought,  is  not  the  real  party  in  interest,  ilfor- 
•K  ▼.  RagerSj  14  Wend.  680.  Decisions  on  similar  princi- 
iks  have  been  made  in  Massachusetts  and  Pennsylvania. 
UMe  T.  O'Brien,  9  Mass.  423 ;  Sterling  v.  Marietta  Co.  11 
i.&R.  181. 

Bat  in  England  the  rule  is  rather  stricter.  True  it  has  even 
Iwre  been  said  that  an  endorsement  in  blank  gives  a  joint 
{ght  of  action  to  as  many  as  agree  in  suing  on  the  bill ;  and 
thit  if,  by  virtue  of  such  endorsement,  two  or  more  sue,  it  is 
DOC  necessary  for  them  to  shew  that  they  were  in  partnership. 
(M  i^c  V.  Portal,  3  Camp.  239.  But  if  the  defendant  shew 
thit  the  bill,  at  the  time  of  being  endorsed  in  blank,  was  de- 
Ufiered  to  a  firm,  it  is  considered  that  the  right  to  sue  is  in  the 
flna ;  and  that  if  the  firm  consist  of  three  partners,  all  living 
iken  the  action  is  brought,  that  action  should  not  be  in  the 
nmes  of  only  two  of  the  partners.  Mackell  tfc.  v.  Kinnear, 
1  Surk.  499 ;  2  Eng.  Com.  Law  Rep.  484. 

As  a  person  who  has  no  interest  in,  or  possession  of,  a  bill 
^■uiot  maintain  an  action  upon  it,  it  is  a  valid  defence  that 
Ihe  bill  was  not  endorsed  to  the  plaintiff,  and  that  he  is  not 
Ae  holder  of  it.  Emmett  v.  Tottenham,  8  W.  H.  &  G.  884. 
h  Maryland,  as  in  England,  it  is  considered  that  there  can  be 
^  right  of  action  in  one  who  has  no  interest  in  the  bill, 
^Wker  as  holder  or  owner.  Whiteford  v.  Burckmyer  tfc.  1 
Oil!  147.  When  on  a  note  there  was  a  special  endorsement 
^  the  payee,  assigning  the  note  to  J.  H.  L.  &  Co.,  and  ait 
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action  was  brought  on  it  in  the  name  of  the  payee  for  their 
use,  against  the  maker,  without  any  proof  of  the  payee  having, 
after  that  endorsement,  had  actual  possession  of  the  note,  ex- 
cept that  it  was  filed  in  the  cause,  it  was  considered  in  Mary- 
land that  it  did  not  sufficiently  appear  that  the  nominal  plain- 
tiff was  the  holder  of  the  note ;  and  the  action  was  therefore 
defeated.     Bonne  v.  Duvall,  1  Gill  &  J.  179. 

It  is,  however,  enough  that  the  plaintiff  is  the  holder  of  the 
bill — ^having  the  legal  interest.     It  is  no  valid  objection  tha^ 
the  beneficial  interest   is  in  another.     Mechanics  Bank  r^  ^ 
Hazard  J  13  Johns.  333.     Even  in  Maryland  the  courts  wi)j 
not  enquire  whether  the  plaintiff  sues  for  himself,  or  as  trii;^ 
tee  for  another,  nor  into  his  right  of  possession  unless  oo  uo 
allegation  of  mala  fides.     Burckmyer  Sfc.  v.  Whiteford,  6 
Gill  16. 

A  house  at  Paris  pressing  for  a  remittance  from  one  io 
America  indebted  to  it,  the  American  instructed  a  LoodoD 
house,  in  discharge  of  so  much  of  its  debt  to  the  Aroericao, 
to  remit  to  the  Paris  house,  and  accordingly  a  bill  was  boogbl 
and  remitted  to  the  Paris  house.  When  the  bill  became  due, 
the  drawer  having,  on  the  ground  of  its  not  having  been  piid 
for,  directed  payment  to  be  refused,  the  bill  was  protesioi 
In  an  action  by  the  Paris  house  against  the  drawers  (who 
were  the  sellers)  of  the  bill,  it  appeared  that  the  American 
house,  feeling  bound  in  honour  to  indemnify  the  Paris  hoiue, 
had  paid  them  the  amount  of  the  bill,  and  thereby  become 
beneficially  entitled  to  it ;  and  the  defendants  insisted  that 
the  London  house,  in  buying  the  bill,  were  agents  of  the 
American  house,  and  that  the  latter  was  responsible  for  the. 
price.  But  this  defence  did  not  avail.  For  the  London  boose 
were  not  agents  in  the  sense  necessary  to  make  such  a  pka 
good.  And,  moreover,  when  the  bill  was  dishonoured  the 
Paris  houso  were  holders  for  value,  and  had  then  a  legal  right 
to  sue  the  drawers.  That  right,  the  court  of  queen's  beoeh  j 
was  of  opinion,  they  still  retained,  notwithstanding  they  bad 
since  been  reimbursed  by  the  American  house :  though  the  be- 
neficial interest  was  in  the  American  house,  the  legid  iotereit 
was  not  transferred  to  it,  but  remained  in  the  London  boose 
as  trustees  for  the  American  house.  Pairier  ^c  v.  Jferris 
4*c.  2  El.  &  Black.  89,  75  Eng.  Com.  Law  Rep.  89. 

6.   General  rule  as  io  nature  of  endorser's  UabiUtff* 

The  promise  of  the  endorser  of  a  bill  is  that  he  will  piT 
to  the  endorsee  and  those  claiming  under  him  if  the  acceptor 
does  not  pay  to  a  person  entitled  to  call  on  him  for  payment 
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of  the  bill  when  due.     Pollock,  C.  B.  ia  Walker  Sfc.  v.  Mac- 
donald,  2  W.  H.  &  G.  632. 

In  like  manner  the  endorsement  of  a  note  makes  a  new 
eootract  in  case  the  maker  of  the  note  does  not  pay  it.  Lam- 
heri  V.  OakeSj  1  Ld.  Raym.  443.  He  is  liable  conditionally 
for  the  payment,  in  case  of  a  dishonour  of  the  note  at  its 
maturity  by  the  maker,  and  notice  thereof  to  the  endorser. 
Shaw,  C.  J.,  3  Metcalf  606. 

7.  Endorser  of  a  bill  in  the  nature  of  a  new  drawer;  but 
endorser  of  a  note  not  in  the  nature  of  a  new  maker. 

It  has  frequently  been  said  that  every  endorser  of  a  bill  is 
in  the  nature  of  a  new  drawer.  1  Str.  442.  It  is,  says 
Parke,  B.,  part  of  the  inherent  property  of  the  original  instru- 
III6QI  that  an  endorsement  operates  as  against  the  endorser  in 
the  nature  of  a  new  drawing  of  the  bill  by  him.  1  C.  M. 
4&  R.  441.  And  it  will  not  avail  the  defendant,  that  when  he 
•odorsed  the  bill  he  had  no  property  in  it.  That  is  not  ne- 
cessary to  render  him  liable  to  be  sued  upon  it.  His  endorse- 
ment may  have  no  operation  with  regard  to  prior  parties ;  but 
as  against  him  it  is  equivalent  to  the  drawing  of  a  new  bill 
and  operates  to  transfer  that  new  bill.  Penny  v.  Innes,  1 
a  M.  &  R.  439. 

The  defendant's  endorsement  may  be  after  a  special  en- 
domement  by  a  payee  making  the  bill  payable  to  a  firm,  and 
yet,  if  the  bill  become  the  property  of  that  firm,  after  the  de- 
fimdant's  endorsement,  they  may  sue  him  on  his  endorsement  ; 
the  fact  being  that  he  never  was  the  endorsee  of  the  firm,  nor 
was  it  eirer  intended  to  convey  the  property  in  the  bill  to  him. 
8.C. 

If  the  fact  had  been  that  the  defendant  was  the  endorsee  of 
the  firm,  and  again  delivered  the  bill  to  them,  then  to  avoid 
circuity  of  action  the  firm  would  not  be  allowed  to  recover 
against  him.  Certainly  an  action  by  the  holder,  against  an 
Mdorser  of  a  note,  will  be  defeated  by  shewing  that  the  plain- 
tiff is  one  of  a  firm  who  endorsed  before  the  defendant.  As 
the  action  could  not  be  maintained  against  a  subsequent  en- 
dorser by  a  firm  which  stood  as  prior  endorsers,  so  neither  can 
it  be  maintained  by  one  of  the  firm.  Decreet  v.  Burt,  7 
Cosh.  551.  And  in  this  respect  it  is  not  perceived  that  there 
is  any  difference  between  a  bill  and  a  note. 

There  is  a  difference  in  some  others.  The  maker  of  a  ne- 
gotiable note  is  viewed  rather  as  an  acceptor  than  a  drawer. 
If  the  drawee  accept  a  bill,  and  another  person  not  a  drawee 
accept  it  also,  the  latter  cannot  be  sued  as  acceptor.    Jackson 
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V.  Hudson^  2  Camp.  447;  antey  p.  160,  61.  And  wheu  a  ne- 
gotiable note  made  by  one  person  is  endorsed  by  anothefi 
without  a  previous  endorsement  by  the  payee,  the  endorser 
cannot  be  sued  as  maker.  He  must  be  sued  on  his  collateral 
undertaking.  Gwinnell  v.  Herbert^  6  Adol.  &  El.  436,  31 
Eng.  Com.  Law  Rep.  373. 

In  New  York,  if  a  note  not  payable  to  the  defendant  be  en* 
dorsed  by  him,  and  afterwards  endorsed  by  the  payee,  it  will 
be  intended  that  the  defendant  meant  only  to  become  the  se- 
cond endorser  with  all  the  rights  incident  to  that  situation. 
Herrick  v.  Carman^  12  Johns.  159. 

8.  Nature  of  liahility  on  an  accommodation  note  or  bilL 

An  accommodation  bill  is  an  instrument  which  it  is  intendedfli 
the  party  for  whose  benefit  it  is  accepted,  should  be  enable^ 
to  carry  into  the  market  for  the  purpose  of  raising  money*% 
If  another  person,  without  consideration,  add  his  name  to  th^ 
bill  to  give  it  additional  credit,  the  acceptor  is  liable  to  soc^ 
other  person  as  to  any  person  by  whom  money  may  be  ad«. 
vanced  upon  it.     In  this  respect  there  is  no  difference  as  to  thtf 
liability  of  the  acceptor  whether  the  money  be  obtained  on 
the  joint  credit  of  the  drawer  and  acceptor  or  on  that  of  tin 
drawer,  acceptor  and  endorser.     Hammon  v.  Sedgwick,  8 
Hare  260,  31  Eng.  Ch.  Rep.  260. 

It  is,  says  Lord  Eldon,  no  answer  to  an  action  on  a  bill  thit 
the  defendant,  the  acceptor,  accepted  it  for  the  accommodatioo 
of  the  drawer,  and  that  that  fact  was  known  to  the  holder; 
in  such  case  the  holder,  if  he  gave  a  bona  fide  consideratioii 
for  it,  is  entitled  to  recover  the  amount,  though  he  had  fall 
knowledge  of  the  transaction.     Smith  v.  Knox,  3  Elsp.  47. 

The  acceptor  is  certainly  responsible  to  an  endorser  who^ 
on  his  failure  and  that  of  the  drawer  to  pay,  is  compelled  to 
take  up  the  bill  unless  there  be  something  in  the  transaction 
to  change  the  order  of  responsibility — something  besides  itt 
being  mere  accommodation  paper.  The  different  parties  who 
sign  as  sureties  are  presumed  to  know  the  order  of  their  I6i- 
ponsibility,  and  to  look  to  all  prior  parties,  in  the  order  in 
which  they  stand,  for  their  indemnity  upon  the  failure  of  thi 
real  principal.     Eldridge  v.  Duncan,  1  B.  Monroe  102. 

One  who  endorses  a  note  for  the  accommodation  of  anothet 
can  maintain  no  action  on  it  before  he  pays ;  but  when  hflt 
performs  his  duty  by  taking  it  up,  the  note  which  he  has  tha 
paid  is  a  valid  note  to  him,  founded  on  good  consideration. 
On  such  payment  the  law  raises  a  promise  to  him ;  and  hil 
right  of  action  is  complete  against  the  prior  parties.     W^i 
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r.  Repold,  3  Har.  &  J.  131 ;  Brown  v.  Moit,  7  Johns.  360; 
Wavens  v.  Huntington,  1  Cow.  394. 

The  principle  is  the  same  when  the  note  is  taken  up  and 
ned  on  by  the  second  endorser.  It  is  no  defence  to  the  first 
odorser  that  he  endorsed  the  note  for  the  mere  accommoda- 
ion  of  the  maker,  and  that  this  fact  was  known  to  the  plain- 
iff  when  he  snbseqaently  endorsed  the  note.  Money  having 
laeo  raised  on  the  note  with  the  endorsement  of  both  ])arties, 
nd  the  subseqaent  holder  having  returned  the  note  to  the 
laintiff,  who  took  it  up  for  its  full  value,  the  plaintiff  then 
189  as  good  a  right  to  resort  to  the  prior  endorser  as  if  he  had 
riginally  received  it  for  its  value.  Brown  v.  Mott,  7  Johns. 
162. 

In  short,  as  it  regards  the  rights  and  liabilities  of  the  en- 
oraers  in  relation  to  one  another,  there  is  no  difference  be- 
veen  a  negotiable  instrument  made  for  the  accommodation 
{  one  of  the  parties  and  one  put  into  circulation  in  the  usual 
oarse  of  business.  Wood  v.  Repold,  3  Har.  &  J.  125 ;  7 
110 1 ;  Keeler  v.  Bartine,  12  Wend.  1 16  ;  Youngs  v.  Ball, 
I  Walts  141 ;  Mullen  v.  French,  Id.  97 ;  Stoddard  Sf^c.  v. 
Umhall^  6  Cush.  470.  The  legal  effect  of  the  contract  in 
he  former  as  in  the  latter  case,  is  that  every  endorser  is  con- 
iitionally  liable  to  pay  in  case  of  the  failure  of  the  maker  or 
leeeptor,  that  is  upon  the  condition  that  the  bill  or  note  be 
xstented  to  the  acceptor  or  maker  when  due,  and  if  not  paid 
llial  such  endorser  be  seasonably  notified  of  its  non-payment ; 
ind  any  endorser  who  is  called  upon  to  pay  may  look  to  his 
immediate  endorser,  or  to  either  of  the  prior  parties,  for  an  in- 
Isftnity  for  the  whole  amount  thus  paid.  Church  Sfc.  v. 
B^rhw,  9  Pick.  647. 

If  a  bill  or  note  be  made  payable  to  two  or  more  jointly, 
tod  be  jointly  endorsed  by  them,  each  will  be  bound  to  con- 
tribute his  just  proportion.  But  if  the  bill  or  note  be  made 
piftble  to  one  of  them,  and  be  endorsed  by  the  others  in  suc- 
ceMion,  the  legal  effect  of  the  instrument,  whether  made  for 
loe^mmodation  or  in  the  way  of  business,  is  to  bind  them  in 
raipeet  to  each  other  in  succession,  in  the  order  in  which  they 
woned  ;  and  they  must  be  taken  to  have  intended  to  be  so 
bttond  until  the  contrary  appears. 

The  author  is  aware  that  one  case  has  been  decided  on  a 
iilSnent  principle ;  a  case  in  Ohio.  Douglass  v.  Waddle,  1 
Ounmond  413.  But  he  considers,  nevertheless,  that  the  rule 
•  •bore  laid  down  is  now  well  established  generally.  It  is 
otainly  established  in  Maryland,  Wood  v.  Repold,  3  Har.  & 
.  131 ;  Virginia,  Farmers  Bank  v.  Van  Meter,  4  Rand.  563 ; 
tank  of  U.  S.  v.  Beimej  1  Orat.  266 ;  Hogue  v.  Davis  S^. 
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8  Grat.  4;  North  Carolina,  Hubbard  ^c.  v,  Williamson  Sft, 
5  Iredell  397;  and  in  the  supreme  fcourt  of  the  United  States, 
Donald  v.  McGruder^  3  Peters  477. 

The  face  of  the  paper  determines,  j^rtTna  facie  at  least,  the 
legal  position  of  the  parties.  A  prior  cannot  recover  against 
a  subsequent  endorser  unless  under  very  special  circumstances. 
Bishop  V.  Hayward^  4  T.  R.  470 ;  Herrick  v.  Carman^  12 
Johns.  159.  If  it  be  alleged  that  the  person  appearing  to  be 
second  was  in  point  of  contract  first  endorser,  the  allegation 
must  be  clearly  proved.  Chalmers  v.  McMurdo  ^c.  5  Munf. 
252.  Uuder  peculiar  circumstances  the  position  of  the  pa^ 
ties,  as  it  appears  on  the  face  of  the  paper,  may  perhaps  be 
changed  by  matter  dehors.     Allison  v.  Purdy^  6  Barr  602. 

9.  How  far  endorser  transfers  his  right  or  makes  himsdf 
liable  by  delivery  or  endorsement  made  after  instrument 
becomes  due.  Whether  there  must  be  demand  on  make 
and  notice  of  dishonour. 

Before  a  bill  becomes  due,  it  is  endorsed  in  blank  to  B&Co. 
for  a  valuable  consideration.     After  it  becomes  due,  they,  by 
delivery  to  the  plaintiff,  and  without  their  endorsement  being 
upon  it,  transfer  their  title,  which  is  a  perfectly  good  one,  to 
the  plaintiff.     In  such  case  the  plaintiff  is,  in  law,  in  the  same 
condition  as  the  holder  of  the  bill  at  the  time  when  it  vu 
endorsed  to  B  &  Co.     If  the  name  of  B  &  Co.  had  been  en- 
dorsed on.  and  then  struck  off,  the  back  of  the  bill,  the  effect 
would  be  merely  to  exonerate  them  from  liability  on  the  in- 
strument :  it  would  not  operate  as  an  extinguishment  of  the 
title  which  they  had  to  the  bill,  and  which  they  transferred 
to  the  plaintiff  by  the  delivery.     Fairclough  v.  Pavia,  9  W. 
H.  &  G.  690. 

If  a  bill  or  note,  which  before  it  became  due  was  negotia- 
ble, be  endorsed  after  it  is  due,  the  legal  effect  of  the  endorse- 
ment in  favour  of  any  person  is  to  make  the  instrument  payable 
to  him  or  to  his  order,  and  his  endorsement  will  transfer  the 
note  to  another.  Leavitt  v.  Putnam^  3  Comstock  597. '  It 
is  so,  notwithstanding  that  in  the  first  mentioned  endorsement 
there  may  have  been  omitted  the  words,  "  or  order."     S.  C 

What  then  is  the  nature  of  the  endorser's  contract  ?  The 
bill  or  note,  which  before  it  became  due  was  negotiable,  doei 
not  cease  to  be  negotiable  by  being  dishonoured.  An  endorse* 
ment  of  a  note,  after  it  becomes  due,  is  equivalent  to  an  order 
on  the  maker  to  pay  the  amount ;  the  endorsement  is  still  bot 
a  conditional  contract  to  pay  in  the  event  of  a  demand  or  dne 
diligence  to  make  a  demand  on  the  maker,  and  notice  of  hii 
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ktkult.  So  it  has  beea  decided  in  New  York,  Berry  v.  Rob- 
mon,  9  Johns.  121 ;  in  South  Carolina,  Course  ^c.  v.  Shac- 
ih/ord's  adm'x,  2  Nott  &  M.  283 ;  Poole  v.  ToUeson,  1  Mc- 
Jord  199 ;  Stockman  y.  Riley,  2  Id.  398 ;  Allwood  v.  Haseldon, 
I  Bailey  458;  Connecticut,  Bishop  v.  Dexter,  2  Conn.  419  ; 
ind  Massachusetts,  Colt  <J*c.  v.  Barnard,  18  Pick.  260.  "  If," 
ays  Shaw,  C.  J.,  "  it  be  asked  at  what  time  payment  of  the 
lote  shall  be  demanded,  the  day  originally  named  for  payment 
laring  passed,  the  answer  is  obvious.  As  between  maker  and 
xomisee,  a  note  is  payable  on  demand  at  any  time  after  it  be- 
iomes  due.  When  it  is  endorsed  after  due,  it  is  in  legal  effect 
i  note  on  demand,  and  is  to  be  so  understood  by  the  parties 
IS  if  written  '  on  demand.'  In  that  case  the  law  is  well  set- 
led  :  the  demand  must  be  made  within  reasonable  time,  and 
f  not  paid  immediate  notice  of  non-payment  must  be  given 
to  the  endorser."     See  ante,  p.  174. 

In  Pennsylvania,  the  case  of  the  Bank  of  North  America 

f.  Barriere,  1  Yeates  360,  was  regarded  by  Duncan,  J.  as  deci- 

ied  on  its  own  particular  circumstances.     McKinney  v.  Craw- 

krdf  8  S.  &  R.  35.     But  the  general  rule  laid  down  in  the 

3ue  of  the  Bank  of  North  America  v.  Barriere,  was  fol- 

bwed  in  Leidy  v.  Tammany,  9  Watts  358.     The  observa- 

tioQ  made  by  Duncan,  J.  on  McKinney  v.  Crawford,  Coulter, 

I.  thought  would  not  be  sustained  by  a  careful  inspection  of 

tlw  case.     Jordan  v.  Hurst,  2  Jones  273.     Lewis,  J.  thinks 

differently.     He  approves  the  decision  in  McKinney  v.  Craw- 

fmd^  and  considers  the  case  of  Leidy  v.  Tammany  like  that 

ii  1  Yeates  360,  to  have  been  decided  on  its  special  circum- 

ttances.     Patterson  v.  Todd  4*c.  6  Harris  432,  3.     He  thinks 

ths  observations  of  Coulter,  J.  had  a  tendency  to  mislead  the 

lodge  who  decided  this  cause  in  the  court  below.     In  Penn- 

tflvania,  a  note  over-due  and  a  note  payable  on  demand  are 

sov  regarded  as  on  the  same  footing;  proof  of  demand  on  the 

iMker  and  notice  to  the  endorser  is  as  necessary  in  the  one 

ttn  as  the  other.     The  interrogatories  of  Duncan,  J.  in  Mo- 

tSnney  v.  Crawford,  Lewis,  J.  remarks,  have  never  been 

^is&ctorily  answered  by  those  who  desire  to  convert  an  en- 

dvnement  into  an  absolute  and  unconditional  engagement  to 

|iy  the  amount.     ''  If  it  was  a  contract  of  absolute  and  im- 

taliate  liability  why  endorse  ?"     <<  Why  not  give  his  own 

loie?"    8  S.  &  R.  353,  6  Harris  433. 

Ifll  Where  a  negotiable  instrument  is  taken  up  by  the  payee  j 
and  afierwards  assigned  by  him,  who  may  sue  on  it. 

Upon  the  authority  of  Beck  v.  Robley,  1  H.  Bl.  89,  note^  it 
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was  decided  in  Massachusetts,  that  when  a  negotiable  instni- 
ment  had  been  paid  and  taken  up  by  any  party  to  it,  it  ceased 
to  be  negotiable.    Blake  v.  Sewell,  3  Mass.  666 ;  Baylston  t. 
Greene,  8  Id.  465.     The  effect  was  to  require  the  action  to  be 
brought  in  the  name  of  the  party  paying  the  note ; — ^to  require 
it  to  be  brought  in  his  name  for  the  benefit  of  his  assignee. 
Those  Massachusetts  decisions  have  been  since  revised ;  and 
the  court  has  taken  a  view  of  Beck  v.  Robley  consistent  with 
Gomez  Serra  v.  Berkley ,  1  Wils.  46,  and  Callon  v.  Lawrence^ 
3  M.  &  S.  95.     "  There  is  no  doubt,"  says  Parker,  C.  J., 
<<  that  in  England  at  this  day  the  proposition  which  has  beeo 
received  here  without  qualification,  that  a  negotiable  note, 
once  paid,  cannot  afterwards  be  transferred,  is  restrained  to^ 
cases,  where,  by  such  transfer,  some  party  to  the  bill  or  noC^ 
might  be  prejudiced,  or  troubled  with  a  suit,  who  ought  to  b^ 
discharged.     As  for  instance,  if  there  be  several  endorser^ 
none  shall  be  allowed  to  transfer  it  but  the  last :  because  ^ 
the  note  is  taken  up  by  any  prior  endorser,  and  again  put  in 
circulation  by  him,  the  subsequent  endorsers  may  be  expose 
to  a  suit  by  the  new  assignee.     But  where  no  such  conso^ 
quence  will  follow,  an  assignment  by  the  party  taking  up  tiM 
bill  is  lawful,  and  the  assignee  may  maintain  an  action  apoo 
it  in  his  own  name."   Guild  v.  Eager  ^c.  17  Mass.  620.   The 
law  as  stated  in  Bayley  on  Bills  66,  is  approved,  the  cases  of 
Blake  v.  Sewell  and  Boylston  v.  Greene  are  overruled,  and 
the  right  of  action  is  sustained  in  the  name  of  the  assignee  of 
the  payee  who  took  up  the  note ;  there  being  on  the  note  do 
endorsement  but  that  of  the  payee.     S.  C.     The  same  mle  ii 
established  in  New  York,  Havens  v.  Huntington,  1  Cow.  392; 
and  is  now  acted  on  in  England.     Hubbard  v.  Jackson,  1  Mo. 
&  P.  11,  4  Bingh.  390,  16  Eng.  Com.  Law  Rep.  12;  Piiff- 
sord  V.  Peck,  9  M.  &  W.  196.     Though  the  very  holder  who 
was  paid  by  the  drawer  should  be  the  plaintiff  in  the  action 
against  the  acceptor,  this  will  not  always  be  a  valid  objeotioDi 
The  drawer,  who  is  also  payee,  paying  the  bill,  with  an  un- 
derstanding that  it  should  not  be  extinguished,  but  that  hit 
remedy  should  be  preserved,  may  sue  on  it  in  his  own  oama, 
or  employ  his  endorsee  to  do  so.     Williams  4^.  v.  James,  U 
Adol.  &  El.  N.  S.  498,  69  Eng.  Com.  Law  Rep.  498.    Tin 
case  is  different  when  the  bill  is  payable,  not  to  the  drawer^ 
order  but  to  a  third  person.     After  such  a  bill  has  been  ptii 
by  the  drawers,  they  cannot  put  it  in  circulation  again;  tt> 
action  can  be  maintained  on  it  by  a  person  claiming  undor 
their  endorsement.     Price  v.  Sharp,  2  Iredell  417. 
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11.  Holder  has  a  right  of  action  against  any  of  the  prior 
parties.  Whether  the  measure  of  recovery  will  be  the 
amount  of  the  bill  or  note,  where  the  action  is  against  an 
endorser  who  has  received  from  the  plaintiff  less  than  the 
amount^  or  is  ky  an  etuiorser  who  has  been  subjected  to 
costs. 

The  holder  has  his  remedy  against  all  the  parties  oq  a  bill ; 
le  may  sue  the  acceptor,  or  the  drawer,  or  any  endorser,  till 
lie  debt  is  satisfied.  Notwithstanding  the  acceptor  or  one 
MidorBer  be  charged  in  execution,  an  action  may  be  maintained 
igainst  another  endorser.  Haylings  v.  Mullhall,  2  W.  Bl. 
LS36 ;  Macdonald  v.  Bovington,  4  T.  R.  826.  The  acceptor 
nay  have  been  discharged  under  what  in  England  is  termed 
he  lords  act ;  and  yet  if  the  bill  be  recovered  from  the  drawer, 
lemay,  notwithstanding  the  acceptor  has  been  thus  discharged 
br  the  very  debt,  still  sue  him  and  charge  him  in  execution. 
[t  18  considered  that  by  the  drawer's  payment  a  new  cause  of 
letion  arose,  which  may  be  enforced  without  regard  to  what 
fsmed  in  the  former  action.     S.  C. 

In  Pennsylvania,  and  perhaps  most  of  the  other  states,  it  is 
esmmon  to  sue  the  respective  parties  to  a  bill  in  different  ac- 
lioiis,  though  there  can  be  but  one  satisfaction.  A  suit  and  a 
judgment  against  a  person  as  one  of  the  acceptors  of  a  bill, 
viU  not  prevent  a  suit  against  the  drawers,  though  the  draw- 
«i  be  a  firm,  of  which  the  defendant  in  the  former  suit  is  a 
BMnber.  Allen  v.  Union  Bank,  5  Whart.  424 ;  Wise  Sfc.  v. 
hnwze,  9  Price  393. 

If  the  holder  sue  the  endorsers,  it  will  be  of  no  avail  for 
dMn  to  shew  that  they  served  a  written  notice  on  the  holder, 
iiyiiring  suit  to  be  brought  against  the  maker,  and  that  he  is 
in  good  circumstances  and  able  to  pay  the  money.  If  they 
viih  recourse  to  be  had  to  the  maker  or  acceptor,  they  can 
Mke  up  the  paper  and  sue  for  themselves.  Beebe  v.  West 
branch  Bank,  7  W.  &  S.  376 ;  Day  v.  Ridgway  ^c.  6  Har- 
ris 309;  Skinn.  343. 

The  whole  money  due  upon  a  bill  may  be  paid  by  an  en- 
ixier,  without  satisfying  the  bill  as  it  regards  acceptor  or 
inwer.  It  is  every  day's  practice  for  a  dishonoured  bill  to 
U  thrown  back  upon  the  first  endorser :  each  endorser  taking 
Uck  from  his  immediate  endorser  what  he  has  paid  on  account 
^  the  bill,  and  at  the  same  time  delivering  up  the  bill  to  him ; 
Hd  the  latter  again  throwing  it  back  on  his  immediate  en- 
dorser, till  it  ai  last  arrives  at  the  first  endoiser.  I  Bos.  fr 
M  667,  a 
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Generally  an  endorser  should  not  delay  taking  up  the  paper 
until  he  is  prosecuted  to  judgment  and  execution,  and  thereby 
subjected  to  costs.     The  courts  of  Pennsylvania  have  some- 
times, on  the  ground  of  an  implied  promise,  allowed  an  en- 
dorser to  recover  legal  costs  in  addition  to  the  money  paid  and 
interest.     5  Rawie  109.     But  in  New  York  and  Massachusetts 
it  is  considered  that  such  costs  accrued  by  his  own  default; 
that  there  is  no  implied  promise  on  the  part  of  the  maker  to 
save  him  harmless  therefrom ;  and  that  he  cannot  resort  to  the 
maker  for  indemnity  against  them,  unless  there  be  a  speciti 
promise  to  save  him  harmless.     Simpson  v.  Griffin^  9  Johns. 
131 ;  Copp  V.  McDugall,  9  Mass.  6.     In  general,  the  holder  of 
an  endorsed  note  will  be  entitled  to  recover  the  whole  amoaot 
on  the  face  of  the  note,  because  the  presumption  of  fact,  io 
the  absence  of  counter-proof,  is  that  he  gave  the  full  vaJiw 
for  it,  or  that  he  took  it  from  some  other  holder  for  value,  to 
collect  the  amount,  receive  a  certain  part  to  his  own  use,  and 
account  to  the  party  from  whom  he  took  it  for  the  surpliu. 
Shaw,  C.  J.,  in  Stoddard  <J*c.  v.  Kimball^  6  Cush.  471, 

But  where  the  counter-proof  shews  that  the  bill  is  an  ac- 
commodation one,  and  that  known  to  the  endorsee,  and  he 
pays  but  part  of  the  amount,  he  can  only  recover  the  sum  bo 
has  actually  paid.  Wisson  v.  Roberts,  I  Esp.  262 ;  Browne* 
Mott,  7  Johns.  361.  In  an  action  against  the  endorser  of  i 
note  for  $  343  25,  he  was  allowed  to  prove  that  it  was  pat- 
chased  for  $  90  under  the  face  of  it.  Braman  v.  Hess,  13 
Johns.  62. 

If  the  endorsee  has  taken  the  paper  to  secure  a  pre-existing 
debt  of  less  amount,  then  he  is  a  holder  for  value  in  his  own 
right  only  to  the  amount  of  the  debt  due  him,  and  will  htn 
judgment  against  the  endorser  only  for  that  amount.  Stoir 
dard  (J-c.  v.  Kimball,  4  Cush.  604 ;  S.  C.  6  Id.  470. 

12.  How  far  endorsee's  right  of  action  is  affected  by  partr 

payment. 

An  endorsee's  receiving  part  from  an  endorser,  will  not  pn> 
vent  his  recovering  the  whole  bill  against  the  drawer.  Johm- 
son  V.  Kennion,  2  Wils.  262.  He  has  no  reason  to  complaio, 
since  he  only  pays  what  he  owes.  Walwyn  v.  St.  QumlNii 
1  Bos.  &  Pul.  658.  And  though  the  endorser  may  have  a  de- 
mand for  what  he  paid,  yet  he  could  not  sue  for  that  part  ob 
the  bill  or  note ;  for  there  cannot  be  two  actions  on  one  nds. 
The  plaintiff  who  recovers  the  whole  will  be  a  trustee  for  the 
endorser  as  to  that  part.     Reid  v.  Ftimival,  1  C,  &  M.  538L 
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an  endorsee  has  been  prevented  from  recovering  from 
eeptor,  where  the  drawer  had  paid  part  and  the  acceptor 
le  residue  to  the  plaintiff.  Though  he  desired  to  be  a 
i  for  the  drawer,  he  was  not  allowed  to  recover  again 
he  acceptor  that  which  the  drawer  had  paid.  Bacon  v. 
9^  1  H.  Bl.  88. 

"as  indeed  formerly  laid  down  that  if  the  endorsee  ac- 
at  two  pence  from  the  acceptor,  he  can  never  after  re- 
I  the  drawer,  Tassell  tfc.  v.  Lcuns^  1  Ld.  Raym.  744 ; 
lat  where  the  endorsee  of  a  note  received  part  of  the 
,  that  it  was  a  taking  upon  himself  to  give  the  whole 
to  the  drawer,  and  absolutely  discharged  the  endorser. 
At  v.  Robinson,  2  Str.  745.  There  ought  certainly  to 
edaction  of  so  much  as  is  received  from  the  acceptor. 
Mt  V.  Dunlop,  Cowp.  674,  5.  That  much  being  satisfied, 
the  residue  should  be  recovered.  1  Bos.  &  Pul.  658. 
here  must  be  a  right  of  action  to  recover  that  residue 
i  drawer  or  endorser  to  whom  due  notice  has  been  given 
honour,  unless  something  else  has  been  done  to  discharge 
lesides  the  mere  receipt  of  part  of  the  money.  James 
wdger  tfc,  1  Johns.  Cas.  131 ;  Gould  tfc.  v.  Robson  S/'c, 
It  676. 

Bbtr  Tight  of  action  against  an  endorser  or  other  surety 
Wjf  be  defeated  by  discharging,  or  giving  time  to,  prin- 
wlL  Who  is  or  is  not  regarded  as  principal;  who  as 
miy. 

he  acceptor  of  a  bill  or  the  maker  of  a  note  being  con- 
ted  as  principal  debtor,  and  the  other  parties  as  sureties 
\  if  the  holder  should  discharge  the  acceptor  or  maker, 
loot  the  consent  of  the  endorser  or  his  assignees,  he  will 
«by  discharge  the  endorser's  estate.  Ex  parte  Smith, 
town's  C.  R.  1;  Ex  parte  Wilson,  11  Yes.  410;  Lynch 
teynolds,  16  Johns.  41 ;  Chambre,  J.  3  Bos.  &  Pul.  366. 
*he  holder  has  it  not  in  his  power  to  give  time  to  a  party 
he  bill  first  liable  and  afterwards  proceed  against  another. 
I  holder  may  give  time  to  his  immediate  endorser ;  he  may 
barge  him  and  proceed  against  a  prior  endorser  to  him  or 
oat  the  drawer  or  acceptor.  Bayley,  J.  in  Claridge  v. 
itofi,  4  M.  &  S.  233.  Bat  he  cannot  give  time  to  or  dis- 
ge  the  drawer  or  acceptor  and  afterwards  proceed  against 
endorser ;  for  if  that  endorser  has  to  pay  the  money,  he 
lit  to  hare  a  right  to  resort  immediately  to  those  before 
»  English  V.  Darley,  3  Esp.  49,  2  Bos.  &  Pul.  61. 
m,  however,  the  giving  time  to  the  party  first  liable  is 
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with  the  assent  of  the  party  liable  after  him,  the  latter  is  pre* 
ehided  from  afterwards  objecting  to  it.  Clark  Sfc.  v.  DevUn^ 
3  Bos.  &  Pul.  363. 

And  the  suing,  or  taking  a  security  from,  one  of  the  parties  ^ 
liable  shall  not  discharge  another  who  is  liable  prior  to  him  io^ 
point  of  order.  The  endorsee's  discharging  the  drawer,  caih> 
not  discharge  the  acceptor  who  is  liable  prior  to  him.  Thi'^^ 
is  so,  notwithstanding  the  bill  may  have  been  accepted  witl^ 
out  any  consideration.     Smith  v.  Knox^  3  Esp.  46. 

There  is  one  case — a  case  at  nisi  prius — ia  which  Lo^^ 
Ellenborough  seems  to  have  thought  that  the  bill  beiug  ^^ 
accommodation  bill  within  the  knoweledge  of  all  the  parti^^ 
the  acceptor  could  only  be  considered  a  surety  for  the  dravre^, 
Laxton  v.  Peat^  2  Camp.  185.     On  this  ground  he  held  thir 
the  drawer  was  not  discharged  by  time  given  to  the  accepe^y. 
Collott  4*c.  V.  Haighj  3  Camp.  281.     Very  soon  grave  doubts 
were  expressed  whether  Laxton  v.  Peat  could  be  law.    Ex- 
cept in  this  case,  said  Mansfield,  G.  J.,  it  never  was  koown 
that  any  thing  passing  between  the  other  parties  could  dis- 
charge an  acceptor.      Raggett  v.  Axmore,  4  Taunt  730. 
He  repeats  that  the  case  of  Laxton  v.  Peat  certainly  is  the      ' 
first  in  which  it  was  ever  supposed  that  the  acceptor  of  a  bill 
was  not  the  first  person,  and  the  last  person,  compellable  to 
pay  that  bill  to  the  holder  of  it,  and  that  anything  could  dis- 
charge the  acceptor  except  payment  or  a  release.     Fentumf. 
Pocock  (^c.  6  Taunt.  192,  1  Eng.  Com.  Law  Rep.  72.    lo  this 
case  the  court  of  common  pleas  differed  from  Lord  Elkni^ 
rough.     They  could  not  consider  the  acceptor  of  an  accoffl* 
modation  bill  in  the  light  of  a  surety  for  the  payment  by  the 
drawer,  and  would  not  say  that  he  was  discharged  by  iodol- 
gence  shewn  to  the  drawer.     Mansfield,  C.  J.  adverted  to  the 
circumstance  that  here  the  person  taking  this  bill  did  not,  st 
the  time  when  he  took  it,  know  that  it  was  an  accommodatioD 
bill,  and  if  he  did  not  then  know  it,  it  did  not  signify  what 
came  to  his  knowledge  afterwards  if  he  took  the  bill  for  a 
valuable  consideration ;  but  he  then  added :  <'  It  is  better  no( 
to  rest  this  case  upon  that  foundation,  for,  as  it  appears  to  me, 
if  the  holder  had  known,  in  the  clearest  manner,  at  the  time 
of  his  taking  the  bill,  that  it  was  merely  an  accommodatioo 
bill,  it  would  make  no  manner  of  difference ;  for  he  who  a^ 
cepts  a  bill,  whether  for  value  or  to  serve  a  friend,  malm 
himself  in  all  events  liable  as  acceptor,  and  nothing  can  die* 
charge  him  but  payment  or  release."     The  rule  of  Fenium^' 
Pocock,  has  been  followed.     Harrison  v.  Courtauld^  3  Ban. 
&r  Adol.  20,  23  Eng.  Com.  Law  Rep.  26. 
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In  the  United  States  Laxton  v.  Peat^  is  disapproved.  The 
ourt  of  appeals  of  Mary  laud  has  pronounced  it  not  law. 
7kpper^s  admW  v.  Union  Bank,  7  Har.  &  J.  101.  The  sii- 
reme  court  of  Pennsylvania  has  repeatedly  approved  Fentum 
.  Pocock^  and  applied  the  rule  alike  to  an  accommodation 
nker  of  a  note  and  an  accommodation  acceptor  of  a  bill. 
White  Y.  Hopkins,  3  W.  &  S.  101. 

The  maker  of  a  promissory  note,  like  the  acceptor  of  a  bill, 
tands  in  the  light  of  a  principal ;  the  endorsers  of  a  surety. 
taUet  V.  Thompson,  5  Esp.  178 ;  Car  stairs  ffc.  v.  Rolleston 
X.  6  Taunt.  551,  1  Eng.  Com.  Law  Rep.  184;  Price  v.  Ed- 
mmds,  10  Barn.  &  Cress.  678,  21  Eng.  Com.  Law  Rep.  135 ; 
fiehois  ^c.  V.  Norris,  3  Barn.  &  Adol.  41,  23  Eng.  Com. 
AW  Rep.  28  ;  Perfect  ifc,  v.  Musgrave,  6  Price  111 ;  Smith 
.  JameSj  2  El.  &  Black.  60,  note,  75  Eng.  Com.  Law  Rep. 
9.  Time  given  the  endorser  will  not  discharge  the  maker. 
\mnk  of  Montgomery  Co.  v.  Walker,  9  S.  &  R.  239. 

Id  Pennsylvania  and  Virginia,  it  matters  not  that  the  hol- 
fHi,  when  they  discounted  the  note,  knew  it  was  for  the  ac- 
ommodation  of  the  endorser.  The  man  who  draws  a  note, 
Mr  the  purpose  of  negotiation,  must  stand  to  it.  Having 
laced  himself  in  the  situation  of  principal,  he  shall  not  af- 
crwards  escape  by  alleging  that  he  was  but  a  surety.  S.  C, 
&S.  &,  R.  382;  Lewis  v.  Hanchman,  2  Barr  416;  Hans- 
wmigh  V.  Gray,  3  Grat.  355. 

In  England  a  similar  doctrine  prevails.  "  The  bona  fde 
Mdder  of  a  bill  or  note,"  says  Lord  Campbell,  ''  cannot  be 
pujudiced  in  the  rights  which  he  prima  facie  has,  according 
to  the  terms  of  the  instrument,  by  knowledge  subsequently 
Bommunicated  to  him  after  he  has  become  the  holder  of  it,  or 
•VMi  by  knowledge  which  he  has  at  the  time  when  he  takes 
it,  if  there  is  no  evidence  of  a  special  agreement  at  the  time 
vhsn  be  takes  it,  to  affect  the  rights  and  liabilities  of  the 
yirties.  Manley  v.  Boycot,  2  El.  &  Black.  56,  75  Eng.  Com. 
Uw  Rep.  56,  18  Eng.  Law  &  Eq.  61. 

14  Effect  of  want  of  consideration  as  between  the  immediate 
partis.  Rule  generally  as  to  the  holder.  Under  what 
eireumilances  he  may  be  affected. 

From  what  was  said  on  a  former  page  (p.  141,  2),  it  will 
m  understood  that  in  an  action  by  the  payee  against  the 
udcer  of  a  promissory  note,  he  may  shew  that  it  was  given 
poD  a  consideration  which  has  failed.  Jefferies  v.  Austin, 
Str.  674;  8  Man.  Gr.  &  Scott  870.  As  between  the  im- 
lediate  parties  to  a  bill  or  negotiable  note,  and  an  immediate 
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endorser  and  endorsee,  such  bill  or  note  has  no  peculiar  char- 
acter distinguishing  it  from  any  other  contract.     It  is  open  to 
all  objections  to  the  consideration  or  want  of  consideration, 
and  all  set  oflfs  and  equities  between  those  parties  which  would^ 
be  available  in  other  contracts  not  founded  on  a  deed.     Greem^ 
J.  in  Oilliai  v.  Lynchj  2  Leigh  603 ;  Barker  v.  PrenHtr^ 
6  Mass.  432 ;  Pierson  v.  Pierson,  7  Johns.  28 ;  Herrick  ^ 
Carman^  10  Id.  225 ;  Schoonmaker  v.  Roosa  6^  17  Id.  30^ 

The  case  is  not  materially  different  when  the  suit  is  by  %^ 
endorsee  whose  title  is  through  a  special  endorsement  by  t|^ 
payee  in  these  terms :  ''  Pay  T.  W.,  Esq.  or  order  for  »ur 
use:^^  the  endorsee  appearing  to  have  no  property,  unless  v 
a  mere  factor,  the  same  facts  may  be  given  in  evidence  agaimr 
him  as  against  the  principal.     Wibon  v.  Holmes^  5  Man. 
543 ;  Lloyd  S/'c,  v.  Sigourney,  3  Younge  ic  J.  229. 

And  when  cases  arise  under  statutes  against  usury  or  gaming, 
declaring  certain  acts  illegal,  and  contracts,  securities,  &«. 
founded  on  them  void,  the  original  taint  in  such  cases  adheres 
to  the  paper  in  whose  soever  hands  it  may  come ;  it  is  void; 
and  the  defence  may  be  set  up  as  well  against  the  inaooeiit 
holder  as  the  usurer  or  gambler  himself.  Carr,  J.  in  Taybr 
V.  Beck,  3  Rand.  323 ;  Powell  v.  WaierSj  17  Johns.  181 ; 
linger  v.  Boas,  1  Harris  601. 

If  a  bill  or  note  be  made  for  the  purpose  of  raising  mooe^ 
upon  it,  and  be  discounted  at  a  higher  premium  than  thelegd 
rate  of  interest,  and  there  be  no  party  who,  had  it  not  been 
discounted,  could  maintain  a  suit  on  it  when  it  becomes  mi* 
ture,  then  such  discounting  of  the  bill  would  be  usurioai  and 
the  bill  would  be  void.  Munn  v.  Commission  Co.  16  Johni^ 
B5 ;  Knights  v.  Putnam,  3  Pick.  186 ;  Whitworth  r.  AJams, 
5  Rand.  348. 

In  Virginia,  several  of  the  judges  have  expressed  the  opin- 
ion that  though  a  note  be  valid  as  between  the  maker  and 
payee,  yet  if  the  payee  endorse  it  for  a  usurious  consideration 
no  title  passes  by  the  endorsement,  and  no  action  can  be  mais- 
tained  by  the  endorsee  against  the  maker.  Whitwortk  t> 
Adams,  5  Rand.  355,  378,  419. 

In  New  York  and  Massachusetts,  it  has  beeu  decided  that 
a  bill  free  from  usury  in  its  concoction,  and  which  is  perfect 
and  available  to  the  party  holding  it,  may  be  sold  at  a  discount 
allowing  the  purchaser  to  pay  less  for  it  than  it  wooU 
amount  to  at  the  legal  rate  of  interest  for  the  time  the  bill  bai 
to  run.  Munn  v.  Commission  Co.  15  Johns.  65 ;  KmgkH 
V.  Putnam,  3  Pick.  186;  Crane  v.  Hendricks^  7  Wend.  569. 
The  court  would  have  to  declare  the  endoraement  void  for 
Qsuryi  were  it  not  able  to  say,  that  where  a  not«  for  $  1000) 
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ii  fold  and  endoned  on  an  advance  of  $  900,  the  intent  of 
tbe  parties,  endorsee  and  endorser,  is,  that  the  latter  shall  be 
boldea  for  the  $  900  only.     Cowen,  J.,  21  Wend.  597. 

When  there  has  been  no  fraud  on  the  maker — when  he  is 
ttHed  apon  to  pay  only  what  he  has  undertaken  to  pay,  and 
m  boand  to  pay, — ^it  is  decided  in  Massachusetts  that  he  can- 
nel  defeat  the  action  on  the  ground  that  a  person,  under  whom 
the  plaintiff  claims,  fraudulently  obtained  it  from  the  payee. 
The  plaintiff  having  a  legal  title,  it  is  considered  that  payment 
to  him  would  be  a  good  dischai^e.  Prouty  v.  Roberts^  6 
Oiieh.  19. 

Ever  since  ^e  case  of  Collins  v.  Martin^  1  Bos.  &,  Pul. 
648,  the  rule  of  law  has  been  that  when  a  bill  is  payable  to 
bearer  any  person  who  is  the  holder  for  value  may  sue  upon 
]t|  whether  the  party  from  whom  he  has  taken  it  had  a  title 
or  not.     Parke,  B.,  6  W.  H.  &  G.  65. 

If  on  the  bill  there  be  a  blank  endorsement,  and  the  man 
who  has  the  possession  and  appears  to  be  the  lawful  holder 
driirers  it  to  an  innocent  party,  the  assignment  is  good.  Ar^ 
imin  v.  Anderson,  1  Adol.  &  El.  N.  S.  498,  41  Eng.  Com. 
Law  Rep.  642. 

A  man  may  have  got  possession  of  a  bill  by  stealing  it,  yet 
if  the  bill  was  endorsed  generally  by  a  person  competent  to 
endorse  it,  the  party  to  whom  it  is  delivered  for  value  and 
withoat  notice  has,  notwithstanding  any  prior  fraud,  the 
right — as  bona  fide  holder  of  the  bill — to  transfer  the  bill  or 
ISO  upon  it.  Alderson,  B.  in  Barber  v.  Richards,  6  W.  H. 
A.6.  66 ;  Harvey  v.  Towers,  Id.  660. 

Tbe  possession  of  a  bill  or  note,  which  is  payable  to  bearer 
or  endorsed  in  blank,  is  prima  facie  evidence  of  ownership ; 
Hid  also  that  the  holder  received  it  upon  a  valuable  conside- 
Mion  paid  therefor  in  the  usual  course  of  trade  or  business. 
RkUle  r.  Mandeville,  5  Cranch  332 ;  Jackson  v.  Heath,  1  Bai- 
ley 355 ;  Dean  v.  Hewet,  5  Wend.  267 ;  Morton  v.  Rogers,  14 
Wend.  580;  Jctrden  v.  Davis,  6  Whart.  338.  The  title  of 
die  holder  is  not  allowed  to  be  shaken  on  light  grounds. 
Russell  V.  Bale  Sfc.  2  Johns.  60;  Evans  v.  Gee,  11  Peters 
84i  Bat  where  it  appears  that  he  has  not  given  consideration 
ftr  a  bill  or  note,  for  which  no  consideration  had  been  pre- 
viously paid,  he  cannot  recover  upon  it.     1  M.  &  W.  431. 

15.  How  ii  is  ascertained  whether  the  holder  has  or  has  not 
foid  a  consideration  for  the  paper.  Under  what  circum- 
otanees  the  onus  is  on  him  to  prove  the  fact. 

When  the  plaintiff  has  shewn  that  the  defendant  never  i«» 
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ceived  any  consideration  for  the  bill  or  note,  and  has  been 
tricked  out  of  it  by  means  of  a  gross  fraud,  the  plaintiff  has 
been  required  to  prove  what  consideration  he  gave  for  it. 
Rees  V.  Headfort,  2  Camp.  574;  King  v.  Milsom^  Id.  6; 
Holme  V.  Karsper,  5  Binn.  469 ;  Solomons  v.  Bank  of  Eng^ 
land,  13  East   135,  note ;   Woodhull  v.  Holmes,   10  Johns^ 
231 ;  Munroe  v.  Cooper  ^c.  5  Pick.  412 ;   ValUtt  v.  Parker-- 
6  Wend.  621 ;  Rogers  v.  Morton,  12  Wend.  487. 

A  practice  grew  up  of  giving  a  notice  to  the  plaintiff,  cal%^. 
ing  upon  him  to  prove  consideration.  Paterson  v.  Hardacr^^ 
4  Taunt.  1 14.  The  general  course  was,  when  such  a  noti^^^ 
had  been  given,  for  the  plaintiff  to  adduce  his  proof  in  t^^ 
first  instance.     1  M.  &  W.  431. 

Such  notice  was  afterwards  dispensed  with.  If  the  defen- 
dant shewed  that  there  was  originally  no  consideration  for  the 
bill.  Lord  Tenterden  thought  that  threw  it  on  the  plaintiff  to 
shew  that  value  was  given  for  it  by  him,  or  by  his  endorser. 
Thomas  v.  Newton,  2  C.  &  P.  606,  12  Eng.  Com.  Law  Rep. 
285.  Again,  in  an  action  by  the  endorsee  against  the  endorser 
of  a  note,  where  the  defence  was  that  the  note  had  beeD  dis- 
counted by  a  previous  endorser  for  an  usurious  consideration, 
Lord  Tenterden  dispensed  with  the  notice,  saying  the  statote 
of  58  Geo.  3,  c.  93,  makes  a  note  tainted  with  usury  valid  in 
the  hands  of  a  bona  fide  holder ;  and  therefore  the  onus  u 
upon  the  holder  to  prove  he  is  such,  otherwise  the  statate 
does  not  apply,  and  the  note  is  void  under  the  statute  of  Add. 
Wyatt  V.  Campbell,  I  Moo.  &  Malk.  80,  22  Eng.  Com.  Lav 
Rep.  257.  Afterwards,  in  an  action  by  the  endorsee  agaiut 
the  acceptor  of  a  bill,  where  the  defence  was  that  the  bill  was 
originally  an  accommodation  bill,  and  the  notice  was  only 
given  in  the  evening  of  the  day  on  which  the  cause  was  to 
have  been  tried.  Lord  Tenterden  said,  it  is  matter  of  comment 
if  no  notice  were  given,  or  if  it  were  not  given  in  a  reaioD- 
able  time;  but  he  did  not  think  he  ought  on  that  ground  to 
exclude  the  evidence,  it  being  material  to  the  issue.  AfaM 
V.  Lent,  I  Moo.  &  Malk.  240,  22  Eng.  Com.  Law  Rep.  301 
It  turned  out  that  there  was  not  a  total  failure  of  considert* 
tion  for  the  bill,  and  that  being  so,  the  circumstances  profei 
would  not  even  constitute  a  defence  in  an  action  brought  by 
the  drawer  against  the  acceptor ;  and  consequently  they  were 
no  answer  to  the  action  brought  by  the  endorsee.  S.  C.  10 
Barn.  &  Cress.  877,  21  Eng.  Com.  Law  Rep.  190. 

Subsequently,  where  a  note  was  taken  under  such  circnnh 
stances  that  the  payee  himself  could  not  recover,  and  the  hol- 
der, instead  of  suing  his  endorsers,  who  were  solventi  and  one 
of  whom  at  least  was  known  to  him,  brought  his  action  agaimt 
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the  maker,  he  was  required  (without  previous  notice)  to  prove 
lie  consideration.  Heath  v.  Sansom  Sfc.  2  Barn.  &  Adol.  291 ; 
S  Eng.  Com.  Law  Rep.  78. 
At  this  stage  of  the  decisions,  Parke^  J.  observed  that  it 
ras  difficult  to  reconcile  the  recent  practice  with  principle ; 
>r  the  simple  fact  of  want  of  consideration  between  the  ac- 
iptor  and  drawer,  or  maker  and  payee,  affords  no  inference 
tal  the  holder  received  the  bill  or  note  mala  fide,  or  without 
insideration.  He  admitted,  that  when  the  note  or  acceptance 
IS  been  obtained  by  felony,  by  fraud,  or  by  duress,  it  has 
len  usual  to  require  proof  of  valuable  consideration  on  the 
urt  of  the  endorsee ;  and  he  did  not  dispute  the  propriety  of 
aft  usage,  as  any  of  those  facts  raises  some  suspicion  of  the 
le  of  the  holder.  But  he  was  by  no  means  satisfied  that 
e  same  rule  can  be  applied  to  all  cases  where  an  acceptance 
D€Ke  has  been  given  without  consideration.  However,  he 
ought  the  circumstances  in  Heath  v.  Sansom  were  in  them- 
Iwes  such  as  required  the  plaintiff  to  prove  that  value  was 
wen  for  the  endorsement.     S.  C. 

The  subject  has  been  further  considered  in  England,  in 
Yench  V.  Archer,  2  Dowl.  Pr.  R.  130 ;  Stein  v.  Yglesias, 
L  262 ;  Lcwe  v.  Chifney^  5  Moore  &  Scott  95 ;  Bassett  v. 
)odffen,  10  Bingh.  40,  25  Eng.  Com.  Law  Rep.  21 ;  Bramah 
re.  ▼.  Roberts  tf^c.  1  Bingh.  N.  G.  469,  27  Eng.  Com.  Law  Rep. 

kto. 

The  settling  this  question  having  become  much  more  im- 
fOftant  than  the  particular  manner  in  which  it  should  be  set- 
Mi,  the  court  of  exchequer  consulted  the  court  of  king's 
Vench,  and  lAttUdale  and  Patteson,  J's.  withdrew  the  opi- 
WHS  they  expressed  in  the  case  of  Heath  v.  Sansom.  1  M. 
fc  W.  431.  The  change  by  Patteson,  J.  of  his  opinion,  was 
tko  expressed  in  a  case  before  him. 

After  stating  that  in  Heath  v.  Sansom  there  were  circum- 
Minces  raising  a  suspicion  of  fraud,  he  said :  *<  If  I  added  on 
tkat  occasion,  that  even  independently  of  these  circumstances 
if  iQspicion,  the  holder  would  have  been  bound  to  shew  the 
coDsideiation  which  he  gave  for  Che  bill,  merely  because  there 
VIS  an  absence  of  consideration  as  between  the  previous  par- 
ties to  the  bill,  I  am  now  decidedly  of  opinion  that  such  doc- 
trine was  incorrect."  Whittaker  v.  Edmunds,  1  Moo.  &  Rob. 
386.  What  Lord  Abinger  said  in  Simpson  v.  Clarke,  2  C. 
IL  dt  R.  342,  was  also  explained  by  him  in  Mills  v.  Barber^ 
lM.fr  W.43L 

Thus  the  other  judges  came  to  the  opinion  of  Parke,  B. 
ikat  the  mere  fact  of  an  endorsement  being  made  for  the  ac- 
mnmodation  of  the  maker,  does  not  raise  any  inference  that 
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the  holder  has  not  given  value  for  the  note ;  the  inference,  he 
observes,  is  the  other  way — that  the  holder  has  given  value— 
because  that  is  the  very  object  for  which  the  note  is  givea 
Percival  Sfn.  v.  Frampton,  2  C.  M.  &  R.  180,  6  Tyrwh.  679. 
When,  therefore,  the  defendant  shews  the  simple  fact  thai  the 
defendant  received  no  consideration  for  his  acceptance,  thi 
plaintiff  is  not  called  upon  to  prove  that  he  gave  value  for  the 
bill ;  the  onus  probandi  lays  on  the  defendant,  and  he  ought  to 
go  further.     Milb  v.  Barber,  1  M.  &  W.  431,  2.     But  if  a 
suspicion  of  a  fraud  be  raised  from  its  being  shewn  that  aome- 
thing  has  been  done  with  the  bill  of  an  illegal  nature,  as  thai 
it  has  been  clandestinely  taken  away,  or  has  been  lost  or  stokn, 
then  the  holder  must  shew  that  he  gave  value  for  it.     Lord 
Abinger,  S.  C. ;  Bingham  v.  Stanley,  2  Adol.  &  El.  N.  S.  127, 
42  Eog.  Com.  Law  Rep.  602. 

Where  it  has  been  proved  that  the  note  was  obtained  by 
fraud,  or  affected  by  illegality,  that  affords  a  presumption  tbit 
the  person  who  had  been  guilty  of  the  illegality  would  dii- 
pose  of  it,  and  would  place  it  in  the  hands  of  another  penoo 
to  sue  upon  it ;  such  proof  casts  upon  the  plaintiff  the  burden 
of  shewing  that  he  was  a  bona  fide  endorsee  for  value.  Tbii, 
says  Parke,  has  been  considered  in  later  times  as  settled. 
Bailey  v.  Bidwell,  13  M.  &  W.  76.  Brown  v.  Pkilpoi,  %  E 
6c  Rob.  285,  is  not  now  considered  an  authority.  Smilk  r» 
Braine,  16  Adol.  &  El.  N.  S.  253,  71  Eng.  Com.  Law  Rep.263L 

Bailey  v.  Bidwell  and  Smiik  v.  Braine  are  the  deeiiioDS 
of  eight  Judges  that  if  a  bill  be  once  infected  with  fraud  er 
illegality,  the  consideration  becomes  a  subject  matter  to  be 
proved  by  the  plaintiff.  The  rule  of  these  cases  was  recog- 
nized and  acted  on  in  Harvey  v.  Towers,  6  W.  H.  &.  6.  660, 
and  Bury  v.  Alderman,  14  Com.  Bench  (5  J.  Scott)  95,  78  EOS' 
Com.  Jjaw  Rep.  95.  Nor  is  it  enough  always  to  ahew  that  tbi 
holder  gave  a  valuable  consideration.  The  bill  should  appear 
to  have  been  taken  bona  fide,  and  as  Bayley,  J.  said^  it  is  {tf^ 
eel  of  the  bona  fide  whether  the  plaintiff  had  asked  all  those 
questioDs  which  in  the  ordinary  and  proper  manner  in  whicb 
trade  is  conducted,  a  party  ought  to  ask.  Gfill  v.  CorUUtf^ 
3  Barn.  &  Cress.  466,  10  Eng.  Com.  Law  Rep.  167.  In  tbil 
case  Lawson  v.  Weston,  4  Eisp.  66,  is  disapproved. 

In  the  United  States  decisions  have  been  made  in  leveiil 
of  the  states  in  accordance  with  the  rules  now  established  ii 
England  :  In  New  York,  in  Morton  v.  Rogers,  14  Wend.  Mi 
in  Pennsylvania,  in  Beltzhoover  v.  Blackstock,  3  Watts  8f I 
Knight  V.  Pugh,  4  W.  &  S.  448 ;  Brown  v.  Street,  6  W.* 
S.  221;  Albrieht  v.  Strempler,  7  Barr  476;  in  Yirgioia,  ii 
Vath&r  V.  Zane,  6  Grat.  265. 
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h  Condition  of  holder  who  is  shewn  not  to  be  a  bona  fide 
endorsee  for  value. 

A  party  takes  a  bill  subject  to  the  equities  aud  disabilities 
lachiog  OQ  it  ia  the  haads  of  the  person  from  whom  he  took 
if  he  takes  it  without  consideration,  Wilson  v.  Holmes^  5 
itB.  543 ;  or  with  full  knowledge  of  all  the  facts,  Herrick 
Cmrmanj  11  Johns.  160. 

Actual  notice  of  fraud  in  obtaining  a  note,  or  of  bad  faith 
pQUing  it  in  circulation,  being  brought  home  to  the  know- 
\gt  of  the  endorsee  at  the  time  he  took  the  note,  (his  shews 
U  he  is  not  a  bona  fide  holder,  and  gives  the  defendant  the 
Be  ground  of  defence  as  he  would  have  had  against  the  en- 
xamt.  Fisher  v.  Leland  ^c.  4  Gush.  456 ,-  Brown  v.  Ta- 
\  B  Wend.  566. 

l£  it  appear  that  the  note  sued  on  was  delivered  to  the 
imiffs,  in  violation  of  the  agreement  on  which  the  defend- 
t  endorsed  it,  the  plaintiffs  are  not  entitled  to  recover  unless 
ly  received  it  bona  fide  and  upon  a  valuable  consideration. 
th  are  necessary.  It  must  have  been  received  in  good  faith, 
thouc  notice  of  the  arrangement  on  which  the  endorsement 
1  been  made,  and  the  transfer  must  have  been  upon  what 
I  law  regards  as  a  valuable  consideration.  Small  !fc,  v. 
IWI&,  1  Denio  586. 

A  plaintiff  took  a  bill,  with  notice  that  it  was  drawn  by  if 
C  ^tfon  one  of  those  institutions  which  came  into  existence 
der  the  New  York  general  banking  act  of  1838.  Sess. 
rCi,  p.  245.  There  was  enough  on  the  face  of  the  bill  to 
A  him  on  enquiry.  If  he  took  the  bill  in  good  faith,  it  was 
waidered  at  least  necessary  to  shew  the  fact.  As  it  was,  the 
ainCiff  could  not  escape  the  character  of  a  mala  fide  holder  of 
iMr  issued  contrary  to  public  policy.  Safford  v.  Wyckoff^ 
HiU  a. 

17.  Right  of  one  who  is  a  bona  fide  endorsee  for  value. 

Bjr  the  law-merchant,  every  person  having  possession  of  a 
blllias  (notwithstanding  any  fraud  on  his  part,  either  in  ac- 
fhriog  or  transferring  it)  full  authority  to  transfer  such  bill, 
kot  with  this  limitation,  that  to  make  such  transfer  valid,  there 
Mt  be  a  delivery,  either  by  him  or  some  subsequent  holder 
tf  the  bill,  to  some  one  who  receives  such  bill  bona  fide  and 
fvviliiei  and  who  is  either  himself  the  holder  of  it  or  a  per- 
M  through  whom  the  holder  claims.  Peacock  v.  Rhodes^ 
IVlgK  682.  Anything,  therefore,  which  shews  that  this  re- 
>^tkHi  applies,  shews  that  the  party  making  the  transfer 


248  ACTION   ON   UNSEALED  INSTKUMKMTV.  [TIT.  S, 

had  no  authority,  and  that  the  transfer  is  not  valid.  AldersoKf 
B.  in  Marston  v.  Allen,  8  M.  &  W.  603,  4 ;  Barber  v.  Rich- 
ards, 6  W.  H.  &  G.  62,  1  Eng.  Law  &  Eq.  629. 

A  promissory  note,  like  a  bill  of  exchange,  is  a  contract  of 
a  peculiar  nature  ;  a  party  who  has  himself  no  good  title  may 
transfer  a  good  title  to  another.  Masters  v.  Ibberaonj  6  Man 
Gr.  &  Scott  111,  65  Eng.  Com.  Law  Rep.  IIL 

If  the  holder  of  negotiable  paper  has  obtained  it  for  raloe 
in  the  course  of  business,  and  with  perfect  fairness,  then  he 
cannot  be  aflfected  by  fraud  or  collusion  between  the  drawer 
and  endorser  of  which  he  had  no  notice.  Ridgway  v.  Par' 
mers  Bank,  12  S.  &  R.  266. 

An  endorsee  for  value  recovered,  notwithstanding  the  fraud 
on  the  maker,  in  Thurston  v.  McKown,  6  Mass.  428,  and 
notwithstanding  the  fraud  on  the  maker  and  first  endorser  io 
Robertson  6p:.  v.  Williams  6p:.  5  Munf.  38  L  In  this  case 
the  note  was  originally  signed  in  blank,  and  endorsed  in  Uaok 
by  the  first  endorser,  and  was  sent  to  the  second  endorser  to 
be  filled  up  for  a  given  sum,  and  discounted  at  bank  for  the 
accommodation  of  the  maker.  The  second  endorser  ba?iDg 
failed  to  obtain  the  desired  accommodation,  filled  up  the  note 
with  a  larger  amount  than  was  intended,  then  obtamed  a  third 
endorser  upon  it  and  got  a  broker  to  discount  the  note /or  ^ 
own  use.  The  note  was  protested  as  to  the  drawer,  aad  two 
first  endorsers  and  was  retired  from  bank  by  the  third  endo^  I 
ser.  He  had  endorsed  it  without  consideration,  paid  the  foU 
amount  of  the  note  when  he  retired  it  from  bank,  and  had  no 
knowledge  of  the  fraud  of  the  second  endorser  until  after  it 
was  so  retired.  It  was  held,  that  he  might  recover  against  the 
drawer  and  previous  endorsers. 

If  a  party  make  or  endorse  a  note,  for  the  purpose  of  its 
being  used  in  a  particular  way,  he  takes  the  risk  of  its  being 
used  in  a  different  way,  and  cannot  refuse  to  pay  it  to  any 
bona  fide  holder  into  whose  hands  it  may  come.  Bjrles  on 
Bills,  2d  Am.  edi.  143  (113);  Sweetser  v.  French  4^.  2Caih. 
313;  Stoddard  ^c.  v.  Kimball,  6  Id.  470. 

When  negotiable  paper  is  endorsed  before  it  is  payable,  with 
intent  to  make  it  the  absolute  property  of  the  endorsee,  and 
the  endorsee  is  a  bona  fide  holder  for  full  and  valuable  consid- 
eration, he  will  not  be  affected  by  any  equity  of  the  acceptor 
or  maker  against  the  other  parties  of  which  he,  the  endorseei 
was  without  notice  at  the  time  of  becoming  such  holder. 
McNiel  4^.  V.  Baird,  6  Munf.  316;  Lomax  v.  Ptool,  2  Rani 
247.  It  matters  not  that  the  endorsee  purchased  with  notiee 
of  the  consideration  for  which  the  note  was  giveiii  and  thalt 
after  the  purchase,  the  consideration  failed.     8.  G.     Ha  miy 
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vwe  known,  at  the  time  he  took  the  bill,  that  it  was  given  as 
irt  of  the  price  for  a  mill,  and  that  the  mill  had  been  defec- 
rely  constructed  ;  yet  if  he  knew  that  the  defendant,  on  the 
omise  of  the  builders  to  make  the  necessary  repairs,  had 
[reed  to  accept  the  bill  unconditionally,  and  had  accepted  it 
eordingly,  he  had  a  right  to  conclude  that  the  defendant 
oked  to  this  undertaking  for  indemnity  and  not  to  any  con- 
tional  liability  upon  the  acceptance.  Arthurs  ^c.  v.  Hart, 
f  How.  16. 

If  the  promiser  makes  a  payment  which  is  not  endorsed  on 
m  note,  and  the  note  is  afterwards  transferred  to  an  endorsee 
r  value  without  notice,  the  payment  will  not  avail  the 
omiser  against  the  endorsee  unless  the  note  appear  to  have 
len  transferred  after  it  became  due.  Wilbour  v.  Turner^  5 
ick.  626 ;  Pinkerion  v.  Bailey,  8  Wend.  600. 
Scill  less  can  the  endorsee  be  affected  by  a  payment  made 

I  the  endorser  after  the  endorsement.  Even  though  there 
ere  no  consideration  for  the  endorsement,  yet  if  it  was  made 
rfbre  the  paper  became  due,  the  endorsee  may,  notwithstand- 
ig  payment  afterwards  to  the  endorser,  sue  the  acceptor  in 
ke  manner  as  if  that  payment  had  not  been  made.  Milnes 
.  Dawson,  5  W.  H.  &  G.  948,  3  Eng.  Law  &  Eq.  530. 

18.  Whether  if  negotiable  paper  he  received  by  a  person  to 
pay  or  secure  a  pre-existing  debt,  he  may  nevertheless  be 
regarded  a  holder  for  value. 

It  has  been  the  doctrine  in  New  York,  that  where  the  holder 
<if  a  negotiable  note  received  it  for  an  antecedent  debt,  either 

II  a  nominal  payment  or  as  a  security  for  payment,  without 
gifing  up  any  security  for  such  debt  which  he  previously  had, 
« paying  any  money  or  giving  any  new  consideration,  he  is 
IMH  a  holder  of  the  note  for  a  valuable  consideration  so  as  to 
give  him  any  equitable  right  to  detain  it  from  its  lawful  owner. 
Bm/  V.  Coddington,  5  Johns.  C.  R.  54 ;  Coddington  v.  Bay, 
»  Johns.  637.  The  cases  of  Wardell  v.  Howell,  9  Wend. 
170,  Rosa  V.  Brotherson,  10  Id.  85,  Ontario  Bank  v.  Wor- 
Uiigton,  12  Id.  593,  Payne  v.  Cutler,  13  Id.  605,  and  Fran- 
ck  V.  Joseph,  3  Edw.  Ch.  Rep.  182,  follow  the  decision  in 
(hHingUm  v.  Bay  This  strong  column  of  decisions,  Mr. 
leitice  Story  thought,  was  greatly  shaken,  if  not  entirely 
werthrown,  by  the  cases  of  the  Bank  of  Salina  v.  Babcock, 
11  Wend.  499,  and  Bank  of  Sandusky  v.  Scoville,  24  Id. 
Iff.  Bat  the  judges  of  New  York  take  a  different  view  of 
beee  cases.  On  a  re-examination  of  the  doctrine  of  Cod- 
imgiam  ▼.  Bay,  they  have  again  affirmed  that  doctrine. 
^ialker  v.  McDonald  ^c.  6  HUl  93. 
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However  the  doctrine  may  be  iu  New  York,  Judge  Sioni 
had  no  difficulty  in  saying  that,  according  to  the  principles 
established  in  the  general  commercial  law,  a  pre-existing  debt 
does  constitute  a  valuable  consideration  in  the  sense  of  the 
general  rule  applicable  to  negotiable  instruments.  16  How. 
18,  19.  The  question  has  been  several  times  before  the  so-, 
preme  court  of  the  United  States,  and  this  court  has  uniformly 
held  that  it  makes  no  difference  as  to  the  rights  of  the  holder, 
whether  the  debt  for  which  the  negotiable  instrument  is  tram* 
ferred  to  him  is  a  pre-existing  debt,  or  is  contracted  at  the 
time  of  the  transfer.  Coolidge  v.  Payson^  2  Wheat.  66,  70, 
73 ;  Townsley  v.  Sumrall,  2  Peters  170,  182 ;  Swift  v.  Tf- 
son,  16  Peters  20. 

Judge  Story  considers  this  the  established  doctrine  in  Eof- 
land.  Pillans  ifc.  v.  Van  Mierop,  3  Burr.  1663  ;  Abbott^  C. 
J.  in  Smith  v.  De  Witt,  6  Dow.  &  Ry.  120 ;  De  La  Cktm- 
mette  v.  Bank  of  England,  9  Barn.  &  Cress.  209 ;  Bosanr 
quei  V.  Dudman,  1  Stark ie  1  ;  Ex  parte  Bloxham^  8  Tei. 
631 ;  Hey  wood  v.  Watson,  4  Bingh.  496 ;  Bramah  v.  /W- 
erts,  1  Bingh.  N.  C.  469 ;  Perceival  v.  Frampton^  2  C.  H 
&  R.  180.  Chancellor  Walworth  thinks  the  question  did  oot 
arise  and  was  not  decided  in  Pillans  ^c.  v.  Van  Mierop ;  end 
according  to  his  understanding  of  the  other  English  caees, 
cited  by  Judge  Story,  only  two  of  them,  and  these  by  impli* 
cation  merely,  conflict  with  the  New  York  decisions.  The 
two  cases  to  which  he  alludes,  it  may  be  inferred,  are  Bnr 
mah  V.  Roberts  and  Perceival  v.  Frampton,  in  the  last  of 
which  Baron  Parke  expresses  the  opinion  that  if  the  note  bad 
been  given  to  the  plaintiffs  as  security  for  a  previous  debt,  and 
they  held  it  as  such,  they  might  be  properly  stated  to  be 
holders  for  valuable  consideration;  from  which  Chancelkit 
Walworth  infers  that  the  Baron's  opinion  corresponds  with 
that  of  the  supreme  court  of  the  United  States. 

Of  the  decisions  in  the  state  courts.  Judge  Story  refers  te 
Bush  V.  Scribner,  11  Conn.  388,  as  supporting  the  positifltt 
that  a  pre-existing  debt  is  a  valuable  consideration  sufficient 
to  convey  a  valid  title  to  a  bona  fde  holder  against  all  the 
antecedent  parties  to  a  negotiable  note  ;  and  Chancellor  WJr 
worth  refers  to  Homes  v.  Smyth,  4  Shepl.  177,  Norton  t 
Warte,  2  Appl.  175,  and  Peine  v.  Clark,  11  S.  &;  R.  37T, 
the  last  of  which  appears  to  him  to  be  in  accordance  with 
what  he  understands  to  be  the  opinion  of  Judge  SAqkUy  in 
the  first,  that  a  party  who  takes  a  note  or  bill  as  coUaterd 
security  for  the  payment  of  such  a  debt,  and  not  in  absoUi 
payment  and  discharge  of  the  same,  will  not  be  entitled  to  pte* 
tection  against  the  rightful  owner.     Stalker  v.  McDontM^  ( 
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1.  Id  this  case  the  notes  not  having  been  received  in 
It  or  discharge  of  a  debt,  but  as  mere  collateral  security 
paymeat  thereof,  the  plaintiff  was  held  not  entitled  to 
ion  as  a  bona  fide  holder  for  valuable  consideration. 
6  Siorjff  in  his  treatise  on  promissory  notes,  p.  215,  ^ 
mtinues  to  sustain  Sun/i  v.  Tyson;  and  Chancellor 
I  inclined  to  concur  in  that  decision.  3  Kent's  Com. 
Iiere  have  been  opinions  one  way  in  Ohio,  Carlisle  v. 
riy  11  Ohio  172;  and  North  Carolina,  Reddick  v.  Jones^ 
ill  110;  and  the  tendency  is  the  other  way  in  New 
hire,  Jenness  v.  Bean,  10  New  Hamp.  246  ;  Williams 
b,  1 1  Id.  66 ;  and  Tennessee,  Kembro  v.  Lytic,  10 
128 ;  Nichol  v.  Bale,  Id.  429 ;  Wormley  v.  Lowry,  1 
I.  468. 

doctrine  of  Peirie  v.  Clark,  11  S.  &  R.  377,  has  been 
I  to  in  Pennsylvania.  Walker  v.  Geisse,  4  Whart. 
Jepeau  v.  Waddington,  6  Whart.  232,  3  ;  Appleton  v. 
{im,  3  Barr  387.  The  rule  there  is,  that  though  the 
of  a  negotiable  instrument  received  in  payment  of  a 
Hing  debt,  before  maturity,  cannot  be  subjected  to  equi- 
ich  might  have  furnished  a  defence  as  between  the  ori- 
irties,  and  of  which  he  had  no  notice,  yet  if  the  paper 
n  as  collateral  security  merely,  for  the  payment  of  a 
r  for  protection  against  previously  assumed  liabilities, 
radant  may  aver  any  ground  of  defence  which  would 
een  competent  between  antecedent  parties  to  the  bill 

;  unless  indeed  there  was  some  new  and  distinct  con- 
on  moving  between  the  parties  to  the  transfer ;  such 
ig  up  some  other  available  security  ;  releasing  another 
Irawer  or  endorser ;  conceding  further  time  for  payment 
I  like.     Kirkpatrick  v.  Muirhead^  4  Harris  123. 

aubject  has  been  much  considered  in  Massachusetts, 
r  r.  Ouild,  20  Pick.  645  ;  Chicopee  Bank  v.  Chapin, 
■if  40.  In  two  cases  (decided  in  1849)  the  court  dis- 
recognizes  the  principle  that  the  receiving  of  a  nego- 
lote  in  payment  of  a  pre-existing  debt  will  exclude  all 
litiea  between  the  original  parties ;  and  that  when  the 
one  of  a  note  taken  as  collateral  security,  there  is  no 
eason  for  a  different  result.  Blanchard  S^c,  v.  Stevens, 
.  168 ;  Stoddard  ^c.  v.  Kimball,  4  Id.  604 

IIP  far  a  bona  fide  endorsee  for  valtie  may  be  affected 
s  endorsement  to  him  being  made  after  the  paper  6e- 
due. 

0  if  no  doubt  a  distinction  between  bills  and  notes  en- 
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dorsed  before  and  after  they  become  due.     TayUnr  r.  Mather^ 

3  T.  R.  83,  note;  Banks  v.  Colwell,  Id.  81 ;  Brown  v.  Davies^ 
Id.  80.  But  it  does  not  follow  that  a  bill  or  check  is  not  iie<* 
gotiable  merely  because  it  is  ante-dated,  Boehm  ^c.  v.  Stet' 
ling  Sfc,  7  T.  R.  419;  or  post-dated,  Passmore  v.  Narih^ 
13  East  517.  Nor  can  it  be  maintained  that  a  person  taking 
a  check  over-due  has  never  a  better  title  than  the  person  from 
whom  he  receives  it.  Rothschild  v.  Corney  Sf'c,  9  Barn,  ft 
Cress.  388,  17  Eng.  Com.  Law  Rep.  402 ;    Walker  v.  Qeisse, 

4  Whart.  256,  7. 

In  the  United  States  where  an  endorsee  has  taken  a  bill  or 
note  after  it  was  dishonoured,  a  defence  has  often  been  deemed 
available  against  him  which  would  not  have  been  sufficient  if 
the  same  had  been  taken  before  it  was  due.     Freeman  r. 
Haskin,  2  Caines^s  Rep.  372 ;  Hendricks  v.  Judahj  1  Johoi 
319  ;  Sanford  v.  Mickles  ^c.  4  Id.  227  ;  Losee  v.  DunkinJ 
Id.  70 ;  Loomis  v.  Pulver,  9  Id.  214 ;  Havens  v.  Hunting' 
ton^  1  Cow.  396  ;  Ayer  v.  Hutchins  ^c.  4  Mass.  370 ;  Crm- 
well  Sfc.  V.  Arrott,  1  S.  &  R.  183  ;  Barnei  v.  Offerman,  7 
Watts  130  ;  Reakert  v.  Sanford,  5  W.  &  S.  170 ;  Snyder  r. 
Riley,  6  Barr  168. 

In  several  cases  decisions  were  made  which  are  not  to  be 
reconciled  with  the  doctrine  now  established  in  England.  Thai 
in  New  York  evidence  was  admitted  of  a  set-off  existing  againit 
the  payee  before  his  endorsement.     O^Callaghan  v.  /Sawtferi 

5  Johns.  118  ;  Ford  v.  Stuart,  19  Id.  342.  In  Massachusetti, 
in  one  case  there  are  expressions  unfavourable  to  allowing  such 
a  set-off,  Holland  v.  Makepeace,  8  Mass.  422 ;  but  in  a  sub- 
sequent case  it  is  decided  that  a  set-off  may  be  allowed.  Sat' 
gent  ^c.  V.  Southgate,  5  Pick,  312. 

These  decisions  proceed  on  the  ground  that  a  bill  or  note 
endorsed  after  it  becomes  due  is  taken  by  an  endorsee  subject 
to  all  the  equities.  A  better  expression  would  be  that  he  takes 
the  bill  subject  to  all  its  equities.  Cresswell,  J.  4Han.fc 
Grang.  106.  He  is  liable  to  such  equities  only  as  attach  on 
the  bill  or  note  itself  and  not  to  claims  arising  out  of  collate- 
ral matters.  Burrough  v.  Moss,  10  Barn.  &  Cress.  668,  tt 
Eng.  Com.  Law  Rep.  128 ;  Stein  ^c.  v.  Yglesias  4^  1 C 
M.  &  R.  565. 

For  example,  if  the  note  be  released  or  discharged,  the  plain- 
tiff, under  such  circumstances  cannot  make  a  title  to  it.  But 
a  set-off  of  a  cross  demand  is  not  an  equity  ;  it  is  a  mere  cd* 
lateral  matter.      Whitehead  ^c.  v.  Walker,  10  M.  &  W.  69i 

In  North  Carolina,  the  extent  to  which,  at  law,  the  doctrine 
that  an  assignee  is  affected  by  the  liabilities  of  his  assignofi 
has  been  carried,  is  that  he  shall  be  thus  affected  in  respect  of 
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eh  liabilities  as  existed  at  the  time  of  the  assignment  and 
(DStitnted  a  demand  which  was  then  available  as  a  defence  at 
w.  Haywood  v.  McNair,  3  Dev.  231 ;  2  Dev.  &  Bat.  283  ; 
'urney  v.  Boggarly^  11  Iredell  334. 

The  rule  in  Maryland  is  like  that  of  the  English  courts. 
%nan  v.  Houck,  4  Gill  332.  So  it  is  likewise  in  Pennsylva- 
I.  The  supreme  court  of  this  state  having  established,  ante, 
171y  that  the  endorsee  of  a  note  takes  it,  if,  in  the  usual 
Dne  of  trade,  discharged  of  equities,  growing  out  of  trans- 
tioDS  between  the  original  parties,  has  gone  one  step  farther 
d  adopted  the  rule  of  Burrotfgh  v.  Moss  and  Whitehead 

Walker^  that  the  endorsee  of  an  over-due  note  takes  it  lia- 
I  Co  equities  arising  out  of  the  transaction  itself,  but  not  to 
t-oflf.  Hughes  V.  Large,  2  Barr  103  ;  Epler  v.  Funk,  8 
XT  468 ;  Clay  v.  CoUrell,  6  Harris  413. 
The  mere  fact  of  the  bill  being  an  accommodation  bill  does 
t  prevent  it  being  negotiable  after  it  became  due.  This 
It  caused  a  decision  in  Quinn  v.  Fuller,  7  Cush.  224,  dif- 
"QUt  from  what  would  now  be  made  in  England. 
In  England  a  plea  has  been  adjudged  bad  in  substance  which 
ewed  merely  that  the  defendant  accepted  the  bill  for  the 
ftwer's  accommodation,  and  without  any  consideration,  and 
at  after  it  became  due,  the  drawer  endorsed  it  to  the  plain- 
by  they  knowing  that  it  had  been  accepted  for  the  drawer's 
commodation,  and  that  the  defendant  had  not  received  any 
osideration  for  the  same.  The  plea  was  considered  bad  in 
lii  that  it  contained  no  allegation  of  fraud  nor  any  averment 
lat  the  plaintiff  did  not  give  a  full  and  valuable  consideration 
it  the  bill.  Charles  Sf^c.  v.  Marsden,  I  Taunt.  224 ;  Stur- 
9ani  V.  Fordj  4  Man.  &  Grang.  101,  43  Eng.  Com.  Law 
lep.61. 

Iq  another  case  the  plea  besides  alleging  that  the  defendant 
eeepted  the  bill  for  the  accommodation  of  the  drawer  and  en- 
oraer,  averred  that  he  accepted  it  on  condition  that  it  might  be 
ndorsed  and  negotiated  for  their  accommodation  and  use  only 
efore  the  same  became  due  and  not  afterwards ;  and  that 
rithoat  the  defendant's  consent  the  bill  was  endorsed  to  plain- 
ff  after  it  became  due,  and  the  plaintiff  did  not  become  hol- 
BT  of  it  until  after  it  so  became  due.  The  plea  was  adjudged 
mL  Carruthers  v.  West,  11  Adol.  &  El.  N.  S.  143;  63 
og.  Com.  Law  Rep.  143. 

A  plaintiff  who  takes  a  bill  when  it  is  over  due,  and  without 
iwiderationi  takes  it  subject  to  the  equities  and  disabilities 
laehiog  on  it  in  the  hands  of  the  person  from  whom  he  took 
If  that  person  was  an  endorsee,  the  plaintiff  must  prove 
eh  an  endorsement  to  that  person  as  he  if  plaintiff  must 
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have  proved.     Lloyd  v.  Howard^  16  Adol.  &,  EI.  N.  S.  998, 
69  Eng.  Com.  Law  Rep.  998. 

20.  Whether  endorsement  be  before  or  after  paper  is  due^  m 
assignee  of  only  part  of  what  is  due  on  itj  can  maintttk 
no  action  on  it. 

Whether  the  endorsement  be  before  or  after  the  paper  be- 
came due,  if  the  assignment  thereby,  be  of  only  part  of  whu 
is  due  on  the  note,  no  action  can  be  maintained  thereon  bf 
the  assignee  against  the  maker.  He  is  not  to  be  made  liable 
to  two  actions  when  by  his  contract  he  is  liable  to  but  one. 
Hawkins  v.  Cardy,  1  Ld.  Raym.  360,  Carth.  466,  Salt  65, 
12  Mod.  213  ;  Lex  Merc.  445. 

Where  the  payee  first  assigned  over  $  1930  and  60  centi, 
part  of  a  note,  and  afterwards  assigned  over  the  residue  to 
the  same  person,  it  was  held  in  South  Carolina  that  no  actioii 
could  be  maintained  by  that  person  against  the  endorser; 
the  court  considering  that  an  endorsement  for  part  of  a  oole 
or  bill  is  bad  and  that  two  vitious  endorsements  cannot  inib 
a  good  one.     Hughes  v.  Kiddell,  2  Bay  324. 

This  was  going  farther  than  the  supreme  court  of  Nev 
York  might  be  willing  to  go  in  a  like  case.  Bnt  where  the 
assignment  was  only  of  part  of  what  was  due  on  the  Dote|io 
that  on  the  principle  of  Hawkins  v.  Cardy^  the  aeeigoee 
could  not  sue  the  maker,  that  court  considered  it  a  necesetff 
consequence  that  he  could  not  sue  the  endorser.  Dfmgktt 
Sfc.  V.  Wilkeson,  6  Wend.  641. 


CHAPTER   XXVL 


OF  INSTRUMENTS  NOT  NEGOTIABLE.  STATUTES  OF  VIROniU  0^ 
OTHER  STATES  GIVE  ACTION  THEREON  IN  NAVE  OF  OBLNK 
OR   PAYEE    OR   HIS    ASSIGNEE. 

1.   Where  by  mutual  agreement  between  debtor^  creditor  0d 
a  third  person^  the  latter  takes  debtor's  place. 

There  are  cases  in  which  by  agreement,  though  it  be  inrel| 
one  person  may  be  substituted  for  another,  as  it  regards  ike 
obligation  of  the  latter.  Thus  by  parol  agreement  be 
landlord,  tenant  and  a  third  person,  the  latter  may  be  i 
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otad  for  the  tenant,  and  such  former  tenant  discharged. 
tiome  Y.  Whiting,  2  Stark.  236 ;  Thomas  v.  Cooke,  Id.  408  ; 
Waithews  ^c  v.  Sorwell,  8  Taunt.  470 ;  Phipps  v.  Sculthorpe, 

Barn.  6o  Aid.  60 ;  Nickells  v.  Aiherstone,  10  Add.  &  El. 
r.  S.  944;  3  Eng.  Com.  Law  Rep.  331,  405 ;  4  Id.  101 ;  59 
i.  944;  Schiefelin  v.  Carpenter  ^c.  15  Wend.  400.  And 
El  analogous  principle  holds  in  respect  to  other  contracts  than 
lose  of  a  tenant. 

Where  it  is  admitted  that  a  defined  and  ascertained  sum  is 
He  from  A  to  B,  and  that  a  larger  sum  is  due  from  C  to  A, 
ad  the  three  agree  that  G  shall  be  B's  debtor  instead  of  A, 
Dd  C  promises  to  pay  B  the  amount  owing  to  him  by  A,  an 
etion  will  lie  by  B  against  C.  Wilson  ^c.  v.  Coupland  Sfc. 
!  Bam.  &,  Aid.  226,  7  Eng.  Com.  Law  Rep.  77.  One  case 
1  Virginia  has  some  of  the  features  of  this  clsiss.  Peyton 
n&  ▼.  Stratton  ^c.  7  Grat.  380.  It  is  a  general  rule  as  to 
■eh  cases  that  it  lays  upon  the  plaintiff  to  shew  that  at  the 
'mUft  when  the  defendants  are  supposed  to  have  promised  to 
ttjr  him  the  debt  owing  to  him  by  the  third  party,  there  was 
k  debt  ascertained  to  be  due  to  that  party  from  the  defendants. 
PWrlte  ▼.  Denton  tfc.  3  Bam.  &  Cress.  396 ;  16  Eng.  Com. 
[aw  Rep.  246.  And  it  must  appear  that  the  plaintiff  agreed 
)D  look  to  the  defendant  instead  of  his  original  debtor;  that 
Im  debt  from  such  debtor  to  the  plaintiff  was  extmguished. 
Ovron  6f%.  v.  Chadley,  3  Barn.  &  Cress.  691,  10  Eng.  Com. 
Lftw  Rep.  191 ;  Wharton  v.  Walker,  4  Barn.  &  Cress.  163, 
10  Eng.  Com.  Law  Rep.  302. 

These  cases  then  in  effect  hold  that  even  at  common  law 
m  chose  in  action  is  assignable  with  the  assent  of  the  three 
firties  concerned. 

2.  When  creditor  assigns,  and  debtor  promises  to  pay 
assignee. 

The  next  enquiry  is  what  is  the  obligation  of  a  debtor 
who  at  the  time  his  creditor  assigns  gives  no  express  assent. 
Iq  Massachusetts  and  Maryland  an  assignment  by  a  party  of 
hit  money  in  another's  hands  with  notice  to  that  other  im- 
poaes  on  him  an  equitable  and  moral  obligation  to  pay  the 
money  to  the  assignee ;  and  though  this  obligation  is  not  suf- 
ficient at  common  law  to  enable  the  assignee  to  maintain  an 
action  thereon  in  his  own  name,  it  is  yet  a  good  consideration 
ibr  an  express  promise  to  that  effect.  It  is  no  objection  to 
goeh  an  assignment  that  it  is  of  a  debt  due  on  open  account 
or  ewen  of  an  unliquidated  balance  of  account.  If  the  de- 
fondant  having  notice  of  the  assignment  promises  to  pay 
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what  shall  appear  to  be  due  from  him,  he  is  liable  for  what 
shall  so  appear.     Nor  does  it  make  any  difference  if  instead 
of  a  debt  now  due,  the  assignment  is  of  money  which  is  ex- 
pected to  become  due  at  a  future  day  to  the  assignor.     When 
the  contingency  happens  and  the  money  is  due,  the  debtor  ii 
liable  for  the  amount  on  his  promise  to  the  assignee.     Jado- 
soHy  J.  in  Crocker  Sf  wife  v.  Whitney,  10  Mass.  326 ;  Kingi" 
ley  4*c.  V.  New  England  Mut  F.  I.  Co,  8  Cush.  400 ;  Onum 
V.  Paulj  1  Har.  &  J.  1 14 ;  Allston^s  adm^r  v.  Contie's  ei^mr, 
4  Id.  351.     There  are  other  cases  deciding  that  a  promise  in 
writing  delivered  over  by  the  payee  to  another  for  an  ade- 
quate consideration,  the  promisor  having  notice  and  promising 
to  pay  the  assignee,  will  justify  an  action  by  the  assignee 
upon  such  promise  in  his  own  name.     Lamar  v.  Manro,  10 
Gill  &  J.  50;   Gordon  v.  Downey,  1  Gill  51.     Such  action 
has  been  maintained,  although  the  name  of  the  promisee  was 
not  signed  upon  any  part  of  the  note.     Mowry  v.  Todd,  12 
Mass.  281 ;  Jones  v.  Witter,  13  Id.  307.     It  has  been  main- 
tained without  producing  an  assignment  in  writing.    S.  C: 
1  Har.  &  J.  114,  15. 

In  Virginia  an  action  of  assumpsit  has  been  maintained 
upon  the  promise  of  an  obligor  to  pay  the  amount  of  his 
bond  to  a  third  person  if  such  person  would  accept  a  transfer 
thereof  Cleaton  v.  Chamhliss,  6  Rand.  86.  In  this  case, 
the  obligors  in  a  bond  proposed,  for  valuable  consideration,  to 
transfer  the  same  to  a  third  person,  and,  after  this  proposition, 
the  latter  had  a  conversation  with  one  of  the  obligors,  in 
which  that  obligor  promised  him  that  if  he  would  take  the 
bond  from  the  obligee,  he  the  obligor  would  pay  him  the 
sum  of  money  specified  in  the  same,  when  it  should  becooe 
due.  The  person  to  whom  the  promise  was  made,  took  i 
transfer  of  the  bond  without  any  written  assignment,  and  af- 
terwards brought  suit  in  the  name  of  the  obligee,  for  his  own 
benefit,  on  the  bond.  In  that  suit,  non  est  factum,  was  plead- 
ed, and  a  verdict  and  judgment  rendered  for  the  defendant. 
An  action  of  assumpsit  was  then  brought  upon  the  promise 
made  before  the  transfer.  The  declaration  set  forth  the  fore- 
going facts.  It  averred  that  the  bond  had  not  been  alleied 
from  the  time  of  the  promise  until  the  rendition  of  the  jo^ 
ment,  and  concluded  with  charging  the  defendant's  liability' 
Upon  demurrer  to  the  declaration  it  was  held  to  be  good. 

3.  Where  a  bond  or  note  is  sold  and  delivered,  InU  9$ 
promise  made  to  the  purchaser,  nor  any  written  asrifft 
ment  m^ade  to  him,  what  are  his  rights. 

If  two  men  agree  for  the  sale  of  a  debt  and  one  of  tbem 
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\  the  other  credit  in  his  books  for  the  price,  that  may  be  a 
Msignment  in  equity.  Heath  Sfc.  v.  Hall  Sfc.  4  Taunt. 
;  Kimball  v.  Huntington,  10  Wend.  680.  These  cases 
'  that  courls  of  law  take  notice  of  such  assignments. 
f  protect  the  assignee  in  various  ways.  Welch  v.  Man- 
h,  1  Wheat.  233. 

r  the  sale  and  delivery  of  a  bond  or  note,  though  without 
raement  or  written  assignment,  the  purchaser  becomes  the 
Keial  owner.  Although  not  recognized  in  a  court  of  law 
e  owner,  yet  he  is  recognized  as  the  agent,  (and  if  he 
a  power  of  attorney)  as  the  attorney  in  fact  of  the  as- 
es ;  and  may  for  his  own  use  carry  on  a  suit  in  their 
I  for  the  debt  or  for  a  cause  of  action  arising  collaterally 
le  original  suit.     Waterman  v.  Williamson,   13  Iredell 

heo  the  transferree  as  agent  of  the  obligee  to  receive  the 
if  has  received  it,  how  then  stands  the  right  to  the  mo- 
The  moment  it  is  received  it  vests  in  the  transferree 
Jial  owner.  For  the  chose  in  action  of  which  the  obli- 
ras  the  legal  owner  is  extinguished  by  an  act  which  he 
iQthorized  to  be  done,  to  wit :  the  reception  of  the  mo- 
the  money  vests  in  the  transferree  as  legal  owner  by 
of  the  contract  of  sale,  which  on  the  receipt  of  the  mo- 
becomes  executed  in  the  same  manner  as  if  the  obligee 
himself  received  the  money  and  handed  it  to  the  trans- 
b  in  execution  of  the  contract.  If  the  transferree  instead 
nog  himself  to  the  obligor  send  a  third  person  for  the 
Bf,  the  instant  he  receives  it  it  becomes  the  money  of 
ransferree,  and  if  such  third  person  pay  it  to  the  obligee 
payment  is  in  his  own  wrong,  and  the  money  may  be  re- 
ted  by  the  transferree  in  an  action  for  money  received. 
m's  ex'or  v.  Carter's  adm'r,  12  Iredell  324. 

6.  How  assignment  may  be  made  by  writing, 

I  a  case  in  Massachusetts,  it  was  doubted  by  one  of  the 
t  whether,  without  deed,  a  promise  in  writing,  though 
inder  seal,  could  be  assigned,  so  as  to  convey  an  equitable 
est  to  the  assignee.  But  the  rest  of  the  court  were  of 
Ion,  and  many  subsequent  decisions  held,  that  it  might ; 
Mich  may  be  considered  as  established  doctrine.  Wood 
'artridge,  11  Mass.  491. 

I  late  as  1814,  it  was  laid  down  in  that  state  that  an 
oment  of  an  interest  under  seal  must  be  by  deed ;  in  other 
b,  that  the  instmment  of  transfer  must  be  of  as  high  a  nfr- 
m  the  instrnment  transferred.  No  case  had  then  occurred 
yL.  iL — 17 
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there  of  an  attempt  to  assign  a  bond  or  covenant  or  othier 
contract  under  seal  by  a  mere  delivery  over  to  the  intended 
assignee,  with  the  name  of  the  assignor  in  blank  or  with  such 
words  of  transfer  as  are  usually  employed  in  the  assignment 
of  a  parol  or  written  promise.      Wood  v.  Partridge. 

The  rule  as  to  this  matter  in  other  states  is  different  from 
that  of  Massachusetts.  Hale  v.  SchultZy  3  McGord  218.  In 
the  southern  states — to  wit :  in  Virginia,  North  Carolina,  South 
Carolina  and  others — it  has  long  been  the  practice  to  transfer 
bonds  for  payment  of  money.  1  Hill  377.  And  in  these 
transfers  a  common  mode  of  passing  them  has  been  by  a  blank 
endorsement.     1  Bay  392. 

6.  At  common  law  assignee  had  no  right  to  sue  in  his  own 

name. 

At  common  law  the  right  of  an  assignee  to  sue  in  his  own 
name  on  an  executory  contract  was  (in  the  absence  of  any 
express  assent  of  the  debtor)  restricted  to  the  cases  mentioned 
antCy  p.  77,  8,  in  chapter  7,  treating  of  covenants  running  with 
the  land ;  and  to  the  cases  of  bills  of  exchange,  mentioDed 
ante,  p.  222,  in  chapter  25.  Changes  have  been  made  by 
statutes ;  in  respect  to  instruments  declared  negotiable  in  the 
cases  mentioned  in  chapter  20,  ante,  p.  164-173  ;  and  ia  res- 
pect to  instruments  not  negotiable  in  the  cases  mentioned  in 
the  present  chapter.  In  cases  not  embraced  by  such  statutei, 
it  must  still  be  borne  in  mind  that  an  assignee  cannot  sue  in 
assumpsit  on  a  contract  made  by  the  defendant  with  the  ai- 
signor.  Standen  v.  Chrismas^  10  Adol.  &  El.  N.  S.  Ulj 
59  Eng.  Com.  Law  Rep.  151. 

7.  Change  m>ade  in  Pennsylvania  by  the  act  of  1715. 

The  Pennsylvania  act  of  May  28,  1715,  recited  in  the  pie- 
amble  "  that  it  hath  been  held  that  bonds  and  specialties  under 
hand  and  seal,  and  notes  in  writing  signed  by  the  party  who 
makes  the  same,  whereby  such  party  is  obliged  or  promises  to 
pay  unto  any  other  person  or  his  order  or  assigns,  any  sum  of 
money  therein  mentioned,  are  not  by  law  assignable  or  eo- 
dorsable  over  to  any  person  so  as  that  the  person  to  whoO 
the  said  bonds,  specialties,  note  or  notes,  is  or  are  assigned  ei 
endorsed  may,  in  their  own  names,  by  action  at  law  or  othe^ 
wise,  recover  the  same."  The  act  then  provided  for  such  as- 
signment and  endorsement  toties  quoties.  And  it  declared  that 
the  person  or  persons  to  whom  the  assignment  or  endorsemoDt 
is  made  may,  in  his,  her  or  their  name  or  names,  sue  at 
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law  "  for  the  recovery  of  the  money  mentioned  in  the  bond, 
specialty  or  note,  or  so  much  thereof  as  shall  appear  to  bedue^ 
at  the  time  of  the  assignment,  in  like  manner  as  the  person  or 
persons  to  whom  the  same  was  or  were  made  payable,  might 
or  could  have  done ;"  and  that  *<  the  assignors  shall  not,  after 
the  assignment,  have  power  to  release  any  of  the  debts  or 
sums  of  money  really  due  by  the  said  bonds,  specialties  or 
notes."     1  Dall.  443. 

The  variance  between  this  act  and  the  statute  of  Ann,  has 
been  regarded  as  intentional,  not  accidental.  The  words,  so 
much  as  shall  appear  to  be  due,  are  deemed  to  relate  to  the 
time  of  trial.  The  construction  of  the  act  is  that  the  assig- 
nee takes  at  his  own  peril ;  that  he  stands  in  the  same  place 
as  the  obligee,  so  as  to  let  in  every  defalcation  which  the  ob- 
ligor had  against  the  obligee  at  the  time  of  the  assignment  or 
notice  of  the  assignment ;  that  the  only  intent  of  the  act  is  to 
enable  the  assignee  to  sue  in  his  own  name  and  prevent  the 
obligee  from  releasing  after  assignment.  It  was  so  decided  in 
1776.  Wheeler  ^c.  v.  Hughes  Sfc.  1  Dall.  23.  And  it  was 
considered  afterwards  that  bonds  and  promissory  notes  were, 
by  the  act,  placed  exactly  on  the  same  footing,  except  that 
bonds  were  to  be  assigned  under  hand  and  seal  and  in  the  pre- 
sence of  two  or  more  credible  witnesses.  McCullough  v. 
Houston,  Id.  443. 

If  the  bond  was  without  good  consideration,  the  assignee 
held  it  subject  to  the  same  equity  as  the  assignor,  notwith- 
standing the  obligor  had,  after  the  assignment,  promised  the 
assignee  to  pay  it.  Ludwig  v.  Croll,  2  Yeates  464.  It  is 
different  where  the  obligor's  promise  was  made  before  the  as- 
signment, and  in  confidence  thereof  the  assignee  took  the 
same.  Games  v.  Field  !fc.  Id.  641 ;  Weaver  v.  McCorkU, 
14  S.  d&  R.  304  It  may  then  be  insisted  that  the  obligor 
has,  by  his  conduct,  precluded  himself  from  a  defence  which 
he  might  otherwise  have  set  up.  McMullen  v.  Wenner  Sfc. 
16  Id.  21.  That  is,  it  may  be  so  insisted  by  a  plaintiff  who 
is  not  a  bare  donee  but  an  assignee  for  value.  Edgar  v. 
Kline,  6  Barr  331. 

Where,  cotemporaneously  with  the  execution  of  the  bond 
and  the  assignment  thereof,  the  obligor  expressly  agreed  that 
the  bond  should  be  paid  at  all  events  when  due,  and  that  he 
would  not  buy  up  any  set-off  against  it,  a  set-off  brought  for^ 
ward  in  violation  of  this  agreement  will  not  be  allowed. 
Hennas  v.  Page,  3  Whart.  276. 

On  the  authority  of  this  case,  it  was  contended  that  where 
the  bond  contained  a  promise  to  pay  a  certain  sum,  at  a  speci- 
fied day,  *^  without  defalcation,^^  the  obligor  should  not  be 
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permitted  to  defalcate  from  its  amount  notes  of  the  obligee 
acquired  by  the  obligor  in  good  faith  and  without  notice  of 
the  assignment.  Bearing  in  mind  the  cause  of  introducing 
those  words  into  common  use — stated  ante,  p.  171 — the  court 
declined  to  let  them  have  the  effect  contended  for.  Louden 
V.  Tiffany,  6  W.  &  S.  367.  It  decided  the  case  upon  the 
general  principle  that  when  the  instrument  is  not  negotiable 
the  assignee  takes  it  subject  to  all  the  equity  existing  at  the 
time  of  the  assignment  and  notice ;  a  principle  equally  well 
established  in  New  York.  Chamberlain  v.  cfarham,  20 
Johns.  144. 

8.  State  of  things  in  Virginia  before  the  statutes  respecting 
assignments.  Effect  of  those  statutes  as  it  regards  the 
assignee's  right  to  sue. 

The  state  of  things  in  Virginia,  prior  to  the  act  respecting 
assignments,  is  mentioned  by  Judge  Lyons  in  Barksdak  r, 
Fenwick.     He  states  that  "  before  that  statute,  when  bonds 
were  transferred,  it  was  necessary  that  a  power  of  attoroef 
should  accompany  the  assignment  to  enable  the  assignee  to 
sue  in  the  name  of  the  assignor  ;  to  whom  he  was  in  fact  but 
attorney,  and  was  not  bound  to  more  than  ordinary  diligence. 
This  practice,  however,  was  found  inconvenient,  as  the  draw- 
ing of  the  power  of  attorney  was  troublesome,  and  the  neces- 
sity of  suing  in  the  name  of  the  obligee  not  only  subjected 
him  to  costs  but  gave  him  a  control  over  the  suit  and  its  pro- 
ceeds, which  was  often  injurious  to  the  assignee ;  and,  ther^ 
fore,  the  statute  was  made  merely  to  enable  the  latter  to  soe 
in  his  own  name."     4  Call  610. 

The  first  Virginia  statute  on  the  subject  was  passed  at  the 
session  begun  in  October  1705,  (the  4th  of  Ann).  This  sta- 
tute provided  as  follows : 

That  it  shall  and  may  be  lawfal  to  and  for  any  person  or  penonsto 
assign  or  transfer  any  hood  or  bill  for  debt  over  to  any  other  person  er 
persons  whatsoever,  and  that  the  assignee  or  assignees,  his  and  thdr 
ezeoators  and  admioistrators  by  virtue  of  such  assignment  shall  ud 
may  have  lawfal  power  to  commence  and  prosecute  any  suit  at  lit 
in  nis  or  their  own  name  or  names,  for  the  recovery  of  any  debt  die 
by  such  bond  or  bill  as  the  first  obligor,  his  executors  and  "-'''- 


tors,  might  or  could  lawfully  do.  Provided  alwavs,  That  in  any  sot 
commenced  upon  such  bond  or  bill  so  assigned,  the  plaintiff  shall  be 
Miged  to  allow  all  discounts  as  aforesaid  that  the  defendant  ohi  prove 
tiler  against  himself  or  against  the  first  obligee.    8  Hen.  Stat  S78. 

In  Ifay  1730,  (3  &  4  Geo.  2,)  a  further  change  waa  made, 
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<<  to  the  end  the  recovery  of  money  upon  promissory  notes 
and  other  writings  without  seal  may  be  rendered  more  easy." 
4  Hen.  Stat.  p.  276,  ^8, 11, 12.  This  act  of  1730  was  sub- 
stantially preserved  at  the  revisal  of  1748.  The  latter  act  (in 
6  Hen.  Stat.  p.  86,  7}  is  as  follows: 

§  5.  That  if  an^  person  or  persoos  have  signed,  or  shall  sign,  any 
note  or  other  writmg,  whereby  he,  she,  or  they  promise,  or  oblige,  him, 
her,  or  themselves,  to  pay  any  sum  of  money,  or  quantity  of  tobaooo^ 
to  any  other  person  or  persons,  such  person  or  persons,  to  whom  the 
same  ia  or  shall  be  payable,  may  oommenoe  and  maintain  an  action  of 
debt,  and  recover  judgment  for  what  shall  appear  due  thereupon,  with 


§  7.  That  it  shall  and  may  be  lawful  to  and  for  any  person,  or  per- 
sons, to  asrign  and  transfer  any  bond,  or  bill,  for  debt,  or  any  such 
note  as  afor^aid,  to  any  other  person  or  persons  whatsoever :  And  that 
the  assignee  or  assi^ees,  his  and  their  executors  and  administrators, 
by  virtue  of  such  assignment,  shall,  and  may  have  lawful  power  to  oom- 
mence  and  prosecute  any  suit  at  law,  in  his,  her,  or  their  own  name, 
or  names,  for  the  recovery  of  any  debt  due  by  such  bond,  bill,  or  note, 
as  the  first  obligee,  his  executors  and  administrators,  might  or  could 
bwfally  do:  Provided  olwaytj  That  in  any  suit  upon  such  bond, 
bill,  or  note,  so  assigned,  the  plaintiff  shall  allow  all  discounts  that  the 
dafaadsnt  ean  prove,  either  against  the  plaintiff  himself,  or  against  the 
fint  obligeoi  before  notice  of  such  assignment  was  given  to  the  defend- 
ant 

The  same  thing  is  more  briefly  expressed  in  subsequent 
acts.  In  the  act  of  1786  (12  Hen.  Stat.  359)  it  is  expressed 
thus: 

An  aedon  of  debt  may  be  maintained  upon  a  note  or  writing,  by 
whieh  the  person  signing  the  same,  shall  promise  or  oblige  himself  to 
pay  a  sum  of  money  or  quanti^  of  tobacco  to  another. 

Assignments  of  bonds,  bills,  and  promissory  notes,  and  other  writings 
obligatory,  for  payment  of  money  or  tobacco,  shall  be  valid;  and  an 
aisigaee  of  any  such  may  thereupon  maintain  an  action  of  debt,  in  his 
own  name,  but  shall  allow  all  just  discounts,  not  only  against  himself, 
but  against  the  assignor,  before  notice  of  the  assignment  was  given  to 
tiM  defandant. 

Still  an  assignee  of  a  bond  with  collateral  condition  could 
not  sae  thereon  in  his  own  name.  Craig  v.  Craig^  1  Call 
483 ;  Henderson  ^c  v.  Hepburn  !fc.  2  Id.  232 ;  Lewis  v. 
Harwoodj  6  Granch  82 ;  Merediths  adm^x  v.  Duval,  1  Munf. 
83.  To  remedy  this,  an  act  was  passed.  Sess.  Acts  1796-6| 
p.  18,  eh.  14,  ^2.  Thus  the  provisions  came  to  be  as  they 
are  in  1  B.  C.  1819,  p.  484,  ch.  125,  ^  4,  5,  and  in  the  Code 
of  1849,  p.  682,  ^  10,  14.  The  following  are  the  sections  aa 
BOW  eoolainad  in  the  Code: 
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§  10.  An  action  of  debt  may  be  maintained  upon  any  note  or  writini 
by  which  there  is  a  promise,  undertaking  or  obligation  to  pay  mone] 
if  the  same  be  signed  by  the  party  who  is  to  be  charged  therebyi  o 
his  agent. 

§  14.  The  assignee  of  any  bond,  note  or  writing  not  negotiablci  aia; 
maintain  thereupon  any  action  in  his  own  name  which  the  original  ol 
ligee  or  payee  might  have  brought,  but  shall  allow  all  just  disoounti 
not  only  against  himself,  but  against  the  assignori  before  the  defendaa 
had  notice  of  the  assignment. 

It  is  held  that  the  assignee  of  a  bond,  note  or  writing  no 
negotiable,  does  not,  by  force  of  the  statute,  acquire  the  kgm 
title  to  the  debt ;  that  there  is  simply  added  to  the  equitaU 
right  which  he  had  at  common  law,  the  capacity  to  sue  ii 
his  own  name ;  and  hence,  that  notwithstanding  the  assign 
ment  an  action  niay  be  maintained  in  the  name  of  the  origina 
obligee,  for  the  benefit  of  the  assignee,  upon  the  strength  o 
the  legal  title  remaining  in  the  obligee.  Garland  v.  Rich$ 
sofij  4  Rand.  266. 

9.  Right  of  assignee  to  sue  under  South  Carolina  sttUuie, 

The  object  of  the  South  Carolina  act  of  1798  was  declared 
by  the  act  itself  to  be  to  remedy  the  <<  inconveniences  whid 
have  been  experienced  from  the  assignees  of  bonds,  notes  oi 
bills  of  exchange  not  payable  to  order,  or  not  negotiable^  be- 
ing compelled  to  bring  suit  for  the  recovery  of  moneys  doc 
thereon  in  the  names  of  the  obligees  of  said  bonds,  or  payeei 
of  said  notes  or  bills."  And  it  was  first  construed  to  embraei 
such  instruments  only  as  are  for  the  payment  of  money. 
Peay  v.  Pickett,  1  Nott  &  M.  262 ;  Cobbs  ^c.  v.  WilUams, 
1  Hill  375.  But  a  disposition  has  been  since  manifested  le 
extend  it  farther.  Hale  v.  Schnltz,  3  McCord  21&  Its 
words  are  held  broad  enough  to  allow  an  action  by  an  as- 
signee on  a  bond  given  on  obtaining  an  injunction  to  a  judg- 
ment, Cay  Sfc.  V.  Oalliott  ^c.  4  Strobhart  282 ;  on  a  bcmd 
and  guaranty  thereof  against  the  obligors  in  the  bond,  and 
also  against  the  guarantors.  Waring  v.  Cheesebrough  ^ 
4  Richardson  243,  note  ;  and  on  a  bond  payable  on  a  conlio- 
gency  to  arise  out  of  the  default  of  another,  when  that  con- 
tingency has  happened.     Folk  !fc,  v.  Cruikshanks,  Id.  2^ 

As  under  the  Virginia,  so  under  the  South  Carolina  ad, 
notwithstanding  the  transfer  of  a  note  an  action  may  be  mahh 
tained  thereon  in  the  name  of  the  payee ;  for  though  it  em- 
powers the  assignee  to  sue  in  his  own  name,  it  does  not  tab 
away  the  right  to  proceed  according  to  the  common  la#. 
Ware  v.  Key,  2  McCord  373 ;  Thorn  v.  ilfysrs,  5  Strobbsit 
210. 


CH.    26.]  ACTION   ON  UNSEALED    INSTRUMENTS.  263 


10.  Statute  of  Alabama  similar  to  that  of  Virginia. 

The  statute  of  Alabama  was  judicially  construed  in  Wi- 
thers Y.  Oreency  9  How.  221.  It  appears  to  be  very  similar 
to  that  of  Virginia.     It  provides  as  follows  : 

Thafc  all  bonds,  obligations,  bills  single,  promissory  notes,  and  other 
writingB,  for  the  payment  of  money  or  any  other  thing,  may  be  assign- 
ad  by  endorsement,  whether  the  same  be  made  payable  to  the  order  or 
ivignfl  of  the  obligee  or  payee  or  not ;  and  the  assignee  may  sue  in  his 
own  name,  and  maintain  any  action  which  the  obligee  or  payee  might 
have  maintained  thereon  previous  to  assignment,  and  in  all  actions  to 
be  oommenced  and  sued  upon  any  such  assigned  bond,  obligation,  bill 
single,  promissory  note,  or  other  writing  aforesaid,  the  defendant  shall 
be  allowed  the  benefit  of  all  payments,  discounts,  and  set-offs,  made, 
had,  or  possessed  against  the  same,  previous  to  notice  of  the  assign- 
ment, in  the  same  manner  as  if  the  same  had  been  sued  and  prosecuted 
by  the  obligee  or  payee  therein. 

II.  Extent  to  which  legal  title  to  the  instrument,  and  legal 
right  of  action  passes  to  the  assignee  in  Kentucky. 

Upon  an  executory  agreement  importing  that  a  vendor 
wonld  convey  to  the  vendee  a  house  and  lot,  an  action  of 
covenant  has  been  maintained  in  Kentucky  against  the  ven- 
dor by  an  assignee  of  the  vendee.  McDonald  v.  Ford,  I 
Dana  464  A  covenant  to  pay  in  promissory  notes,  or  to  as- 
sign such  notes,  is  there  assignable,  equally  with  a  covenant 
to  convey  land  or  to  pay  bank  notes.  Sirlott  v.  Tandy,  3 
Id.  142.  The  statute,  it  appears,  authorizes  the  assignment 
of  instruments  for  the  payment  of  '<  money  or  property ;"  but 
not  an  instrument  which  besides  being  for  the  payment  of  mo- 
ney, stipulates  for  the  performance  of  other  things,  Forceps 
a/imfr  v.  Thomasson,  2  Litt.  167 ;  Halbert  v.  Deering,  4  Id. 
9;  Henry  v.  Hughes,  1  J.  J.  Mar.  454 ;  for  example,  to  clothe 
a  slave  or  pay  his  tax  and  return  him  at  the  end  of  the  term 
for  which  he  is  hired,  Boyd  v.  Ramsey,  5  Id.  42 ;  or  to  do 
work  and  labour.  Marcum  !fc.  v.  Hereford,  8  Dana  1.  It 
is  considered  that  the  contract  is  indivisible  and  must  pass 
entire  by  the  assignment  or  not  at  all ;  that  the  statute  ex- 
pressing, as  the  writings  embraced  by  it,  bonds,  bills  and  pro- 
miasory  notes,  whether  for  money  or  property,  the  writing 
must,  in  all  its  parts,  be  of  this  character  or  it  is  not  assign- 
able.    White  V.  Buck,  7  B.  Monroe  546. 

A  note  payable  to  Mary  Clark  being  assigned  by  a  writing 
signed  "James  L.  Lees  per  Mary  Clark,"  the  right  of  the  aa- 
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signee  to  sue  in  bis  own  name  was  sustained.     Durnall  r. 
Mcllroy,  3  Dana  407. 

On  a  note  dated  July  27,  1832,  payable  5  days  after  date, 
and  assigned  in  tbese  terms :  <<  Pay  tbe  within  to  J  L  S,  after 
tbe  1st  day  of  October  1834,"  the  assignee  could  not  befon 
that  day  (October  1,  1834,)  sue  in  bis  own  name.  Haneffi. 
Sangstotiy  3  Dana  246. 

In  Kentucky  it  is  considered  that  the  legal  title  in  a  note, 
and  the  legal  right  of  action  on  it,  passes  to  an  assignee  when 
the  assignment  to  him  is  of  the  entire  demand — the  entire 
note,  Bledsoe  v,  Fisher,  2  Bibb  471 ;  but  not  when  the  as- 
signment to  him  is  of  part  of  it.  If  the  payee  after  assign- 
ing part  of  the  note  to  one  person,  assign  the  residue  lo  ano- 
ther, as  neither  assignee  has  in  such  case  the  entire  demaud— 
the  entire  note — neither  can  maintain  in  his  own  name  au  ae* 
tion  on  it ;  but  the  action  will  in  such  case  be  in  the  payees 
name.  E Hedge  4*c.  v.  Straughan,  2  B.  Monroe  82 ;  Batik 
of  Gallipolis  v.  Trimble  ^c.  6  Id.  599. 

It  is  considered  that  so  far  as  regards  the  transfer  of  the  le- 
gal title  and  right  of  action  on  the  instrument,  the  effect  of 
an  assignment  is  the  same  under  the  statute  as  under  the  me^ 
cantile  law,  and  as  the  statute  is  silent  as  to  the  form  of  as- 
signment, the  mercantile  law  has  been  looked  to  as  furnishing 
analogies  upon  that  point.  It  has  accordingly  been  dete^ 
mined  that  the  delivery  of  a  note  with  the  blank  endorse- 
ment of  the  person  having  the  legal  title  to  it,  deprives  him 
of  his  interest  and  authorizes  the  assignment  to  be  filled  up 
to  any  subsequent  holder,  with  the  effect  of  vesting  in  him 
the  legal  title,  and  with  the  further  effect  of  evidencing  prima 
facie  a  contract  of  assignment  between  him  and  the  blank  en- 
dorser. Reese  v.  Walton,  4  B.  Monroe  610,  11;  Hunt  v. 
Armstrong's  admW  !fc,  5  Id.  400. 

And  when  the  note  is  payable  to  A  B  or  bearer,  delivery 
alone,  without  writing,  is  deemed  a  sufficient  assignment  of 
it  so  as  to  enable  the  bearer  to  sue  as  assignee  under  the  sta- 
tute. It  is  of  course  implied  that  the  bolder  suing  as  such 
came  by  the  note  lawfully.  If  he  did  not,  and  it  be  material, 
his  title  may  be  impeached  by  plea.  Odenheinier  S^.  v. 
Douglass  ^c.  5  B.  Monroe  107. 

12.  Extent  to  which  Maryland  act  gives  a  right  of  ocffon  to 

assignee. 

By  the  7th  section  of  the  Maryland  act  of  1763,  ch.  SS, 
where  a  person  is  bound  in  a  bond  which  is  unpaid  by  the 
principal  debtor,  if  the  money  be  paid  or  tendered  by  the  so- 
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rety  the  obligee  is  bound  to  assign  such  bond  to  the  surety, 
and  he  may,  by  virtue  of  the  assignment,  have  an  action  in 
his  own  name  against  the  principal  debtor.     And  under  ^  9, 
''  upon  all  bonds  or  obligations  that  shall  be  assigned  under 
seal,  the  assignee  may  maintain  an  action  in  his  own  name 
a^inst  the  obligor  or  obligors."     Neither  section  allows  one 
surety  who  has  satisfied  a  bond  to  bring  an  action  on  it  against 
^co-surety;  not  ^7,  because  the  remedy  by  that  is  only 
Agaiost  the  principal  debtor ;  and  not  ^  9,  because  that  de- 
signed nothing  more  than  to  change  the  common  law,  so  as  to 
give  to  the  assignee,  as  the  holder  of  a  bond  of  third  parties, 
the  right  to  sue  in  his  own  name ;  it  does  not  affect  the  pre- 
existing rules  between  a  surety  and  co-sureties,  but  leaves  him 
^witb  his  common  law  remedy  against  them  in  assumpsit  for 
^M>ntribntion.     Carroll  v.  Bowie^  7  Gill  41.     And  no  change 
ma  this  respect  is  made  by  the  act  of  1829,  ch.  51.     S.  C. 
*Thii  act  provides : 

^'  That  any  assigaee  or  assignees  bona  fide  entitled  to  any  judgment, 
'ttxind,  spedaltji  or  other  chose  in  action,  for  the  payment  of  money  by 
snignmeDt  in  writing,  si^ed  by  the  person  or  persons  authorized  to 
snake  the  same,  may  by  virtue  of  such  assignment,  sue  and  maintain, 
aaa  aetion,  or  actions,  &o.  in  any  court  of  law,  or  equity  in  this  state,  as 
^e  ease  may  require,  in  his,  her,  or  their  name  or  namA,  against  the 
obligofi  or  obligors,  debtor,  or  debtors  therein  named/' 

Notwithstanding  some  words  in  the  preamble,  importing 
that  assignees  had  sustained  injuries  by  the  death  of  the  as* 
signers,  it  is  held  that  the  right  to  sue  in  his  own  name  is  given 
by  this  act  to  any  equitable  assignee  of  a  chose  in  action, 
whether  the  assignor  be  dead  or  alive ;  and  if  dead,  whether 
there  be  executor  or  administrator  or  not.  Kent  v.  Somer' 
veil,  7  Oill  d&  J.  374  A  legacy  of  a  bond  being  assented  to 
by  the  executor,  and  the  legatee  having  assigned  it,  an  ac- 
tion on  the  bond  was  maintained  in  the  names  of  the  assig- 
nees. The  bequest  was  regarded  as  an  inchoate  transfer, 
Which,  when  assented  to  by  the  executor,  vested  in  the  legar 
tee  the  bona  fide  title  or  interest  in  the  bond  ,*  and  it  was 
deemed  an  assignment  in  writing  sufficient  to  satisfy  the  act, 
and  to  enable  the  legatee  to  make  an  assignment  by  virtue  of 
which  his  assignee  could  sue  under  the  act.     S.  C. 

The  act  is  considered  to  embrace  all  choses  in  action  with 
the  single  qualification  that  they  must  bo  for  the  payment  of 
money.  Under  it  an  action  has  been  maintained  by  the  as* 
sigoee  of  mn  account  for  medicines  and  medical  services. 
Crawford  w.  Brooke^  4  Oill  221.  But  the  power  of  an  aa« 
signee  to  sue  in  his  own  name  is  restricted  to  cases  where  the 
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only  action  which,  from  the  nature  and  stipulations  of  the 
chose  in  action  assigned,  the  assignor  could  have  maintained, 
if  no  assignment  had  been  made,  was  that  for  the  payment 
of  the  money  due  on  the  contract.  It  never  was  intended 
that  the  assignor  should  transfer  to  the  assignee  a  complete 
right  of  action,  to  be  prosecuted  in  his  own  name,  and  at  the 
same  time  retain  in  himself,  under  the  same  chose  in  action, 
a  power  to  sue  for  the  breach  of  stipulations  not  for  the  pay- 
ment of  money.  Dorsey,  J.  in  Gordon  v.  Downey^  1  Gill  61. 
With  respect  to  the  mode  of  transfer,  it  will  be  observed 
that  both  by  the  terms  of  the  act  of  1829,  and  the  construc- 
tion thereof  in  Kent  v.  Somervell^  it  is  enough  that  there  is 
an  **  assignment,  in  writings  signedy  Before  that  act  it  was 
established  that  the  blank  endorsement  and  delivery  of  a  bond 
by  the  obligee  invests  the  holder  with  the  right  of  collecting, 
or  suing  for  in  the  name  of  the  assignor,  the  money  due  on 
such  bond,  and  of  appropriating  the  same  to  his  own  use: 
that  it  is  prima  facie  evidence  of  title  to  the  bond  in  the  as- 
signee. McNulty  V.  Cooper,  3  Gill  &  J.  218.  Since  that 
act,  when  the  obligee  has  written  his  name  on  the  specialty, 
it  is  no  valid  objection  that  over  that  name  an  assignment  to 
the  plaintiff  was  written  at  the  bar  after  the  jury  were  im- 
panneled.  Chesley  v.  Taylor,  3  Gill  256.  This  did  not  in- 
validate the  instrument  of  assignment.  It  was  not  like  the 
proof  in  Crawford  v.  Brooke  to  invalidate  the  assignment  of 
the  account.  There  the  proof  was  admitted  to  shew  that  the 
assignment  was  not  bona  fide  but  made  to  enable  the  assignor 
to  become  a  witness,  and  thereby  remove  the  bar  created  by 
the  statute  of  limitations. 

13.  In  Virginia,  Kentucky,  Maryland  and  Alabama,  swk 
defence  as  obligor  had  against  obligee  at  the  time  of  notiti 
of  assignment  may  be  set  up  against  assignee. 

In  Virginia,  it  was  not  intended  by  the  statute  to  abridge 
the  rights  of  the  obligor,  or  to  enlarge  those  of  the  assignee, 
beyond  the  right  of  suing  in  his  own  name ;  and  since  it  was 
clear  that  prior  to  the  statute  an  original  equity,  attached  to 
the  bond,  followed  it  into  the  hands  of  the  assignee,  the  sta- 
tute does  not  expressly,  nor  by  implication,  destroy  that  prin- 
ciple. Saving,  as  it  does,  all  just  discounts  which  the  obligor 
had  before  notice  of  the  assignment,  it  does  not  deprive  him 
of  an  equity  strong  enough  to  invalidate  the  whole  claim. 
He  may  set  off  and  discount  against  the  debt,  when  claimed 
by  the  assignee,  what  before  notice  of  the  assignment  be 
might  have  set  off  and  discounted  if  an  action   bad  been 
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brought  agaiust  him  by  the  obligee.     Norton  v.  Rose^  2 
Wash.  260 ;  Picket  v.  Morris,  Id.  256.     It  is  so  likewise  in 
feotucky,  Hunt  v.  Brandos  heirs,  6  B.  Monroe  663 ;  Mary- 
land, Janes  v.  Hardesly  !fc.  10  Gill  &  J.  420  \  and  Alabama, 
WUhers  v.  Greene,  9  How.  221. 
In  Virginia  and  Kentucky,  when  an  obligor  has,  by  promis- 
ing payment  to  a  third  person,  induced  him  to  take  a  note  by 
assignment,  for  valuable  consideration,  or  when,  after  assign- 
xnent,  he  has,  by  such  promises,  obtained  indulgence  which 
^vrould  impair  the  recourse  of  the  assignee  against  the  assignor, 
Kie  may  be  considered  as  waiving  a  known  equity  against  the 
Kioto;  and  on  the  ground  of  a  consideration  for  such  promise, 
csonsisting  either  in  a  benefit  to  himself  or  a  loss  to  the  other 
party,  induced  by  his  promise,  he  may  be  precluded  from  re- 
1  ying  even  upon  an  equity  then  unknown.     Buckner  S/^c.  v. 
JSmith  4-c.  1  Wash.  296 ;  Hoomes  ex'or  of  Elliott  v.  Smock, 
Id.  389 ;  Davis's  adm'r  v.  Thomas  ^c.  6  Leigh  1 ;  Pettit 
-^r.  Jennings  !fc.  2  Rob.  676 ;  Clay  v.  McClanachan,  6  B. 
Slonroe  241.     But  it  is  otherwise  where  the  assignment  pre- 
cedes the  promise,  so  that  the  assignee  is  not  induced  thereby 
Co  part  with  his  money  for  the  note,  and  the  obligor  obtains 
KEo  benefit  in  the  way  of  forbearance.     S.  C. 

14.  in  North  Carolina,  bonds  are  put  on  a  footing  peculiar 
to  that  state.     They  are  made  negotiable.     Effect  thereof. 

Iq  North  Carolina,  by  the  act  of  1762,  promissory  notes  are 
niade  assignable  in  the  same  manner  as  inland  bills  of  ex- 
change are  by  the  custom  of  merchants  in  England  ;  and  by 
the  act  of  1786,  bonds  payable  to  a  person  are  considered  as 
if  payable  to  him  or  order  and  made  negotiable  ;  and  all  inte- 
rest and  property  therein  are  transferrable  by  endorsement  in 
the  same  manner  as  promissory  notes.  The  result  is,  that  the 
right  of  property  in  a  bond  is  transferred  by  the  obligee's  en- 
donement  and  delivery.  Nelson  v.  Nelson,  6  Iredell  Eq. 
409;  Fair Zy  v.  McLean,  11  Iredell  158. 

It  is  only  a  perfect  instrument  for  money  that  is  suscep- 
tible of  being  transferred.     It  may  be  that  after  a  bond  has 
become  perfect  the  obligee  can,  by  his  endorsement,  order 
Ae  payment  to  be  made   to   bearer ;   but   no  person  can 
soe  on  it  as  bearer  except  by  force  of  such  endorsement. 
Tboagh  the  bearer  might  sue  on  a  bill  or  note  made  payable 
to  A  or  bearer,  or  to  the  bearer,  yet  he  cannot  sue  on  a  bond 
to  payable.     It  is  considered  that  being  a  deed  it  must  be 
aiade  to  some  certain  person,  to  whom  or  for  whom  it  may 
be  delivered,  and  the  suit  must  be  by  that  person  or  by  his 
endorsee.    Marsh  v.  Brooks ,  10  Iredell  410. 
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When  the  bond  has  been  made  in  North  Carolina  paya- 
ble to  a  certain  obligee,  and  endorsed  by  that  obligee,  though 
the  endorsement  be  in  another  state,  the  endorsee  can  main* 
tain  an  action  in  North  Carolina  on  the  bond  in  his  own  name; 
he  may  there  sue  on  it  as  negotiable  paper.  Reddick  v. 
Jones,  6  Iredell  106. 

When  he  takes  it  before  maturity,  he  is  on  the  like  footing 
with  the  holder  of  a  bill  of  exchange.  If  he  be  a  bona  fiin 
endorsee  for  value,  he  is  subject  to  no  defence  of  the  obligor 
against  the  obligee,  which  would  not  be  valid  against  a  Amm 
fide  endorsee  of  a  bill.  Turner  v.  Beggarly  ^.  11  Iredeil 
331.  He  will  be  affected  by  no  payments  to  the  obligee  oik 
less  they  be  endorsed  on  the  paper  or  he  had  notice  therac^ 
Ormond  v.  Moyc.  Id.  667. 

20.  The  rule  of  Marsh  v.  Brooks,  10  Iredell  410,  tflyr- 
iant  to  be  considered  in  a  stale  wherein  bonds  are  not  m- 
gotiable. 

If  in  North  Carolina,  though  bonds  are  there  negotiibk, 
the  doctrine  of  Marsh  v.  Brooks,  10  Iredell  410,  cited  aii<i^ 
p.  267,  be  sound,  it  would  seem  still  more  clear  in  a  staH 
wherein  bonds  are  not  negotiable,  that  upon  a  bond  payabk 
to  A  B  or  bearer,  no  matter  through  how  many  hands  it  mijf 
have  passed,  no  action  can  be  brought  by  any  other  party  thiD 
A  B,  until  a  statute  shall  provide  otherwise.  It  was  remarbd 
by  Bronson,  J.,  in  1843,  that  a  great  effort  had  been  mide 
within  the  last  few  years  to  have  every  thing  in  the  form  of 
paper  credit  turned  into  a  circulating  medium,  or  at  the  ki^ 
placed  upon  the  footing  of  bills  of  exchange  and  promiMOTT 
notes.  If,  he  said,  our  overstrained  credit  system  had  bA 
out  a  few  years  longer  he  was  not  sure  that  the  courts  woflU 
have  been  able  to  resist  the  current  which  was  setting  so  stroni^ 
iy  in  favour  of  negotiability.  But  the  bubble  having  exploded^ 
he  trusted  the  common  law  which  declares  that  choaes  in  » 
tion  are  not  assignable  would  not  be  overturned  in  New  Toifc* 
In  that  state  it  is  a  settled  question  that  special  contracts,  otbtf 
than  bills  of  exchange  and  promissory  notes,  are  not  negotiabh 
instruments,  and  that  upon  instruments  not  negotiable  no  oni 
can  sue  in  his  own  name  but  an  originsd  party  to  the  contra^ 
Birckhead  v.  Brown,  5  Hill  646. 
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CHAPTER  XXVII. 

IN  TIROINIA    AND    OTHER   STATES    RIGHT  OF  ACTION   OF  ASSIGNEE 
AGAINST    ASSIGNOR   OF    AN    INSTRUMENT    NOT    NEGOTIABLE. 

1;  In  North  CaroUna  assignment  of  a  bond  makes  assignor 
as  much  liable  as  if  he  had  endorsed,  and  indeed  as  if  he 
had  made  a  negotiable  note. 

The  course  long  pursued  in  North  Carolina,  to  determine 
vhether  in  an  action  against  an  assignor  of  a  bond  the  plain- 
tiff can  recover,  arises  out  of  the  statutes  of  that  state  just  re- 
ferred to  {ante  p.  267).  There  is  a  case  of  a  sealed  instrument 
anigned  in  Virginia  and  on  which  there  had  been  brought  in 
Tirgiaia  a  suit  against  the  obligor  which  proved  unavailing. 
Id  an  action  in  North  Carolina  against  the  assignor,  it  seems 
not  to  have  been  made  known  to  the  court  that  on  a  contract 
of  assignment  in  Virginia  the  right  of  action  against  the  assig- 
nor depends  on  whether  due  diligence  had  been  used  against 
tbe  obligor.  Considering  the  case  upon  the  rule  applicable  to 
negotiable  paper — as  to  demand  and  refusal  to  pay,  and  notice 
thereof — the  court  held  that  proof  of  notice  was  dispensed 
with  by  reason  of  an  express  promise  to  pay  made  with  know- 
ledge of  the  facts ;  and  on  this  ground  the  assignee  recovered. 
Moore  v.  Tucker,  3  Iredell  347. 

An  act  of  1827  declares  that  the  endorser  shall  be  liable  as 
SQiety.  It  has  been  settled  that  the  sole  purpose  of  this  act 
was  to  turn  the  implied  conditional  contract  between  the  en- 
dorser and  bolder  into  an  unconditional  one.  He  is  not  char- 
ged as  if  he  had  executed  the  bond  as  co-obligor,  nor  charged 
an  an  endorsement  without  consideration,  nor  deprived  of  the 
benefit  of  the  statute  of  limitations.  Williams  v.  Irwin,  3 
Der.  d&  Bat.  74 ;  Ingersoll  v.  Long,  4  Id.  293.  But  in  de- 
ebring  against  him  there  may  be  omitted  the  former  requisites 
of  a  demand  on  the  obligor  and  a  notice  of  dishonour  to  the 
endorser.     Topping  v.  Blount,  11  Iredell  64. 

With  this  course  of  legislation  and  decision  in  one  of  the 
southern  states,  one  should  not  be  surprised  to  learn  that  in 
others,  bonds  were  used  after  the  peace  of  1783,  to  a  great 
extent  as  a  kind  of  circulating  medium.     1  Bay  399. 

Dedsions  in  SoiUh  Carolina. 

In  1786  an  obligee  in  South  Carolina  wrote  on  the  back  of 
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a  bond  <<  pay  the  within  contents  to  J  H  or  order,  value  re- 
ceived." On  this,  as  a  bill  of  exchange,  a  South  Carolina 
court  maintained  an  action  brought  by  the  endorsee  of  J  H 
against  the  obligee  as  drawer.     Bay  v.  Freazer,  1  Bay  66. 

When  in  1794  the  courts  of  that  state  passed  upon  the  ques- 
tion whether  an  obligee   who  at  the  time  of  passing  a  bond, 
wrote  his  name  on  the  back  of  it,  was  liable  for  the  amount 
of  it,  if  the  obligor  proved  insolvent,  it  was  stated  that  more 
money  depended  on  the  determination  of  this  question  than 
on  any  other  before  discussed  in  the  state ;  bonds  to  the  amount 
of  several  hundred  thousand  pounds  sterling  having  been  pas- 
sed away  since  the  peace.     It  is  not  to  be  wondered  at  thiL^ 
on  such  a  question  the  judges  were  much  divided  in  opioiou^^ 
Three  of  them  held  that  the  judgment  should  be  for  the  d^^ 
fendant.     Parker  v.  Kennedy,  1  Bay  398.     But  two  were  o/" 
a  different  opinion.     If  the  bond  could  not  be  recovered  at 
the  time  it  was  passed,  Walies,  J.,  considered  that  the  plaio- 
tiff  had  paid  his  money  on  a  consideration  which  had  failerf 
and  was  entitled  to  recover  it  back  on  a  count  for  money  re- 
ceived.    S.  C.  422,  425.     Bay,  J.  was  of  the  like  opinion 
S.  C.  429,  433 ;  Hall  v.  Smith,  1  Bay  330. 

These  cases  in  South  Carolina  were  followed  by  others  in 
that  state  holding  that  no  action  lay  against  the  assignor  od 
the  ground  of  the  obligor's  insolvency ;  that  the  assigooent 
was  no  guarantee  of  payment  unless  the  guarantee  was  ex- 
press. Walker  v.  Scoti,  2  Nott  &  M.  286,  note;  Twittywk 
Todd,  lid.  261;  2  Id.  286. 

3.  Statute  of  Maryland  gives  assignee  right  of  action  agmiut 

assignor. 

With  respect  to  the  liability  of  an  assignor  to  his  immediate 
assignee  there  was  a  statute  in  Maryland  as  far  back  as  1763, 
c.  23,  under  which  if  the  assignment  was  sealed,  the  assigoM 
living  paid  a  consideration  might  resort  to  the  assignor  after 
using  due  diligence  to  recover  the  money  from  the  obligor* 
Parrott  v.  Gibson,  1  Har.  &  J.  398;  Boyer  v.  Tuma'i 
admW,  3  Id.  285.  Though  an  assignee  may  not  bring  hioDielf 
within  that  statute,  there  seem  to  be  cases  in  which  his  right 
of  action  against  his  assignor  is  maintainable  on  common  hv 
principles.  Crawford  v.  Bury,  6  Gill  d&  J.  63 ;  Letrii  ^• 
HohlitzelVs  admW,  Id.  269. 


4  Ho%D  right  of  action  against  assignor  has  been  estabUskti 
in  Virginia  and  Kentucky. 

In  Virginia  the  assignor  of  a  lease  may  not  bo  liable  to  le- 


i 
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Store  the  purchase  money  to  an  assignee  who  is  deprived  of 
the  leased  premises.  McClenachan  v.  Gwynn,  3  Munf.  558. 
But  the  assignee  of  a  bond  or  writing  such  as  is  embraced  in 
the  statute  cited  ante,  p.  262,  stands  on  a  different  footing. 
The  paper  not  being  negotiable  under  the  law  merchant,  the 
party  transferring  it  by  endorsement  is  not  responsible  as  en- 
dorser of  a  bill  of  exchange  ;  but  he  is  responsible  as  assignor 
of  a  chose  in  action.  Pitman  v.  Breckenridge  4*c.  3  Grat. 
127.  The  principle  on  which  this  responsibility  rests  is  well 
established. 

The  assignee  having  under  the  statute  a  right  of  action 
against  the  principal  debtor,  it  is  his  duty  to  use  due  diligence 
to  recover  the  money  from  him.  If  after  using  such  diligence 
he  fail  to  recover  it  from  the  principal,  then  though  there  may 
be  on  the  assignor's  part  no  undertaking  to  insure  the  payment 
other  than  what  is  manifested  by  the  assignment,  it  is  held  in 
Virginia  that  on  common  law  principles,  the  assignee  may 
maintain  an  action  against  bis  assignor.  Mackie^s  ex'or  v. 
Dams  4*c.  2  Wash.  229. 

Although  a  bond  be  for  the  purchase  money  of  property, 
and  a  deed  of  trust  be  executed  on  that  property  to  secure  the 
same,  and  although  at  the  time  the  bond  is  assigned,  the  as- 
signee takes  from  the  assignor  a  mortgage  on  other  real  estate 
by  way  of  additional  security  to  that  afforded  by  the  deed  of 
tmsti  yet  the  assignment  being  for  value  received,  will,  in  the 
absence  of  proof  of  an  express  agreement  to  the  contrary,  be 
regarded  as  importing  a  right  on  the  part  of  the  assignor  to 
resort  to  the  assignee  for  any  part  of  the  amount  which  he 
may  be  unable  to  collect  from  the  obligors,  if  there  be  no  want 
of  proper  diligence  on  the  part  of  the  assignee  in  pursuing  his 
remedies  against  them.     Peay  v.  Morrison^s  ex^ors,  10  Grat. 
165. 

In  Kentucky  it  is  considered  that  the  law  not  only  implies 
an  assumpsit  from  the  assignor  to  the  assignee,  to  pay  or  re- 
food  the  consideration  of  the  assignment,  should  payment 
>fter  due  diligence  not  be  obtained  from  the  maker ;  but  also 
iioplies  a  warranty  on  the  part  of  the  assignors  as  to  the  title 
of  the  note,  and  that  it  was  valid,  and  given  for  a  legal  and 
^cient  consideration.  Tumeys  v.  Hunt  S^c.  8  B.  Monroe 
409. 

^'  Right  of  action  rests  on  the  ground  of  there  being  a 
valuable  consideration  for  the  assignment. 

The  right  of  the  assignee  to  sue  his  assignor  rests  on  the 
STouad  that  there  was  in  fact  a  valuable  consideration  for  the 
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assignment.  This  fact  does  not  necessarily  result  from  the 
assignment.  Hopkins  ^c,  v.  Richardson  !fc.  9  Oral.  492. 
But  it  is  implied  therefrom  unless  the  contrary  be  shewn.  If 
the  consideration  be  valuable  it  matters  not  whether  it  be  a 
previous  debt,  a  present  purchase  or  anything  else.  Lyon$f 
J.  and  Fleming,  J.  in  Barksdale  v.  Fenwick^  4  Call  605,  608; 
Tucker,  J.  in  Goodall  v.  Stuart,  2  H.  &  M.  111. 

Though  it  be  shewn  by  the  assignor  that  the  consideration 
consisted  merely  in  the  assignee's  parting  with  his  property  to^ 
or  discharging  previous  claims  against,  the  maker  or  auother^ 
on  the  faith  of  the  name  and  credit  of  the  assignor,  this  coa^ 
sideration  is  sufficient  to  make  the  assignor  liable  for  the 
amount  of  the  note,  if  upon  due  prosecution  of  the  reined/ 
against  the  maker,  the  amount  could  not  be  made  out  of  him; 
and  the  law  implies  a  promise  corresponding  with  this  liabi- 
lity.    Allen  v.  Prior,  3  Mar.  306 ;  Maxcy  |*c.  v.  Fere,  3  E 
Monroe  477 ;  Marr  v.  Smith,  7  Id.  190 ;  Hopkins  S/t,  t. 
Richardson,  9  Grat.  493. 

But  if  by  an  arrangement  between  the  maker  of  the  note 
and  the  creditor,  to  which  the  defendant  was  no  party,  (be 
being  absent  from  the  state,)  the  note  was  made  payable  lo 
the  defendant  and  delivered  immediately  to  the  creditor,  and 
after  the  defendant's  return  to  the  state,  and  after  the  note 
became  due,  it  was  taken  to  him  by  the  maker,  endorsed  by 
him  in  blank  and  returned  to  the  creditor,  then — though  tbe 
endorsement  may  have  been  made  for  the  purpose  of  securing 
the  debt — it  was  an  assignment  without  consideration,  and 
the  assignor  not  liable  upon  it,  unless  it  was  made  in  porfO- 
ance  of  a  previous  or  present  agreement,  whereby  forbearance 
of  the  debt  was  procured.  Perrin  v.  Broadwelly  3  Ditf 
698. 

6.  How  far  consideration  paid  for  the  assignment  is  (k 
measure  of  recovery  against  assignor. 

In  a  case  before  the  court  of  appeals  of  Kentucky  it  wtf 
stated  that  if  the  question  as  to  the  extent  and  terms  of  the 
liability  of  the  assignor  of  a  bond  for  land,  were  then  an  opea 
one,  to  be  for  the  first  time  settled,  one  of  the  membenof 
the  court  would  be  strongly  inclined  to  the  opinion,  thtf 
wherever  it  appeared  that  the  substance  of  the  transactioo 
between  the  assignee  and  assignor,  was  a  purchase  of  dM 
land,  and  not  a  mere  purchase  of  the  bond,  for  the  purpose  ft 
speculating  in  the  title,  the  assignor  should  be  held  respooa- 
bie,  in  equity,  for  the  entire  consideration  received  for  the 
land,  in  the  event  that  the  assignee,  without  fault  on  his  part, 
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lonld  be  unable  to  coerce  the  title  from  the  obligor  in  the 
rad ;  that  if  the  assignor  is  in  possession  of  the  land,  and 
divers  it,  as  well  as  the  bond  and  assignment,  these  facts,  or 
liers  equivalent  to  them,  are  sufficient,  prima  facie,  to  give 
lancter  to  the  contract,  as  a  sale  and  purchetse  of  land,  and 
^  (dace  the  assignor's  responsibility  on  the  footing  above  in- 
cated,  without  any  other  written  evidence  of  the  contract 
It  an  ordinary  assignment ;  and  that,  under  such  circum- 
loces,  the  assignee,  upon  failure  of  the  title,  has  a  right  to 
I  lepaid  the  whole  consideration,  subject  only  to  a  deduction 
r  any  loss  which  may  have  been  the  consequence  of  his 
flare  to  prosecute  the  obligor  with  due  diligence.  Sebree^s 
fin  V.  Harper  J  4  Dana  65. 

But  in  the  cases  of  Bedal  v.  Stith,  3  Mon.  290.  and  Trib- 
ie  ^e.  V.  Davis,  3  J.  J.  Mar.  636,  7,  the  contract  has  been 
■ced  on  different  grounds ;  and  it  is  to  be  considered  as  the 
Itled  rule,  applicable  to  cases  of  this  kind,  that,  unless  there 
I  fraud  in  the  representations  of  the  assignor  in  regard  to 
16  title,  or  fraud  or  mistake  in  reducing  the  contract  between 
im  and  the  assignee  to  writing,  or  unless  the  assignor  fails  in 
la  contract  with  the  obligor,  the  responsibility  of  the  as- 
(Dor  is  limited  in  amount  to  the  original  consideration  of 
10  bond,  and  even  to  that  extent,  is  dependent  upon  the 
imble  contingency,  of  the  inability  of  the  assignee,  by  use 
r  the  proper  means,  with  due  diligence,  to  coerce  either  the 
ide  or  the  original  consideration  money  from  the  obligor. 

If,  therefore,  the  assignee  of  the  title  bond  has  a  judgment 
r  decree  against  the  obligors  in  that  bond  for  the  whole 
iBoant  of  their  liability,  and  that  amount  is  satisfied,  the  as- 
ignee  has  no  right  of  action  upon  the  assignment  for  the  dif- 
ion&ce  between  the  amount  so  recovered  and  the  larger  sum 
xud  by  him  to  the  assignor ;  it  is  considered  that  in  such 
ian  the  consideration  for  the  assignment  has  not  failed  but 
lat,  in  fact,  been  enforced.  Sebree^s  heirs  v.  Harper,  4 
Diua65. 

The  recovery  by  the  assignee  against  the  assignor  being 
(heed  on  the  ground  of  a  failure  of  consideration,  the  actusd 
oosideration  of  the  assignment  and  its  value  constitute  in 
ther  cases  the  measure  of  recovery.  Metcalf  v.  Pilcher  !fc, 
R  Monroe  530.  It  is  so  whether  the  claim  against  him  be 
}  his  immediate  assignee,  or  by  a  subsequent,  claiming 
■ough  the  immediate,  assignee ;  whether  the  instrument  be 
Med  by  an  assignment  in  full  or  by  a  blank  endorsement ; 
bather  that  blank  endorsement  be  filled  up  as  an  assignment 

the  person  with  whom  the  assignor  was  in  actual  privity, 
Vol..  II. — 18 
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or  filled  up  as  an  assignment  to  a  stranger  or  third  person. 
Reese  v.  Walton,  4  B.  Monroe  611. 

It  results  that  if  the  consideration  for  the  assignment  was 
illegal  or  valueless  the  assignee  can  recover  nothing  from  the 
assignor.     Tucker  v.  Hall,  6  B.  Monroe  460.     In  other  cases 
the  sum  actually  received  by  the  assignor  for  his  assignment 
fixes  the  extent  of  his  liability  when  there  is  proof  to  shew 
what  he  received.     In  the  absence  of  such  proof  it  is  pre- 
sumed that  he  received  an  equal  sum  with  that  due  upon  (h€^ 
bond  or  note.     Besides  the  sum  received  or  the  amount  (v^ 
the  bond  or  note,  as  the  case  may  be,  the  assignee  also  reco^ 
vers  against  the  assignor  the  costs  of  the  suit  against  the  o)>. 
ligor.     Carrington,  J.  2  Wash.  231 ;  Flemitig,  J.  2  H.  &  BC 
115 ;  Stubbs  v.  Burwell,  2  H.  &  M.  640 ;   Green,  J.  6  Rand. 
377 ;   Tucker,  P.  6  Leigh  397. 

Such  are  the  rules  in  the  case  of  an  ordinary  sale  and  u- 
signment  of  a  bond  or  note.  It  is  different  in  the  case  of  an 
accommodation  endorser,  when  the  consideration  of  the  en- 
dorsement is  not  money  received  by  the  endorser  but  money 
paid  by  the  endorsee  and  received  by  others  at  whose  instance 
and  for  whose  use  the  endorsement  was  made.  Such  an  en- 
dorser occupies  the  condition  of  other  sureties  who  undertake 
directly  for  their  principal,  with  this  difference,  that  he  UDde^ 
takes  to  refund  the  endorsee  his  money  upon  the  condition 
that  he,  by  the  exercise  of  due  diligence,  fails  to  collect  the 
note  from  the  maker.  Clay  v.  Johnson,  6  Monroe  644; 
Smith  V.  Bacon,  3  J.  J.  Mar.  313;  Hunt  v.  Armstrong'i 
adm^r  Sfc,  6  B.  Monroe  401. 

7.  How  contract  of  assignment  m^y  be  m>odified.  If  th  oi- 
signment  be  of  a  bond  or  note,  on  which  nothing  it  (h^ 
how  far  assignor  is  liable. 

The  effect  of  an  assignment  may  be  modified  by  contmet 
Roane,  J.  in  S.  C.  230.  Thus  where  a  bond  is  disposed  of, 
with  an  agreement  that  the  party  shall  not  be  responsiU^i 
though  he  assign  it  in  general  term^,  he  will  not  be  respons- 
ble  in  an  ordinary  case,  not  even  to  a  subsequent  assigM 
having  no  notice  of  the  agreement.  Stubbs  v.  Burwdlii 
H.  &  M.  636.  If,  indeed,  at  the  time  of  the  assignmeDl 
without  recourse,  the  assignor  inform  the  assignee  that  a  de- 
fence of  payment  would  be  set  up,  but  assure  him  that  tbe 
note  is  unpaid  except  to  the  extent  of  the  credits  endoned, 
the  assignor  will,  in  Kentucky,  be  held  liable  to  the  assigoee 
if  the  note  had  in  fact  been  paid  to  the  assignor.  Wo^tlk 
v.  McDowell,  9  Dana  270.    And  in  Virginia,  thoagh  a  penon 
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uisfers  a  bond,  with  the  obligee's  assignment,  may  state 
time  that  there  is  to  be  no  responsil)ility  upon  or  re- 
■gainst  him,  yet  if  it  turn  out  that  nothing  was  due  on  the 
U  the  time  it  was  assigned,  it  may  be  for  a  jury  to  con- 
le  whole  contract  and  say  whether  the  transferree  meant 
t  upon  himself  all  risks,  and  among  others  that  of  the 
AFing  been,  at  the  time  of  the  assignment,  already  paid 
only  take  the  risk  of  the  insolvency  of  the  obligors  and 
Msignor.  Mays  v.  Callison,  6  Leigh  230. 
soorse,  when  there  is  no  stipulation  by  the  assignor  for 
tion  from  responsibility,  if  it  appear  in  the  suit  against 
»ligor  that  he  had  a  complete  defence  of  set-off  which 
1  before  the  assignment,  and  there  be  judgment  for 
I  that  ground,  a  right  of  action  thereupon  accrues  for 
lignee  against  the  assignor.  That  the  suit  against  the 
r  was  prosecuted  against  the  obligor  in  another  name 
lat  of  the  assignee  is  a  matter  of  no  moment ;  it  is 
I'  that  the  suit  was  prosecuted  with  diligence,  and  the 
••*  exemption  from  responsibility  clearly  established. 
▼.  Armstrong's  adm?r  ^c.  6  B.  Monroe  402. 

the  obligor  or  maker  fail  to  pay,  under  what  circum^ 
es»  assignees  want  of  diligence,  or  failure  to  sue,  will 
Uffed  right  of  action  against  assignor. 

m  a  bill  or  order  has  not  been  accepted,  the  drawees  not 
personally  liable  for  its  payment,  the  assignee  thereof 

means  of  coercing  such  payment  from  them,  and  can 
btain  it  by  their  voluntary  act.  On  such  paper,  if  it  be 
gotiable,  the  recourse  of  the  assignees  against  the  as* 

cannot  be  lost  but  by  their  neglect  to  obtain  such  vol- 

payment  when  it  was  in  their  power  to  do  so.  Pit- 
r.  Breckenridge  Sfc.  3  Grat.  127. 
mgh  the  instrument  have  an  obligor  or  maker  who  could 
d|  the  assignor  may  waive  the  necessity  of  strict  legal 
ice  as  the  test  of  his  liability  before  it  is  actually  dis- 
dL  Mardis  v.  Tyler,  10  B.  Monroe  380.  He  may,  by 
ma  of  his  assignment,  exempt  from  the  obligation  to  use 
llgence  not  only  his  assignee  but  all  subsequent  assig- 

When  such  is  the  contract  of  the  assignor,  he  will  be 
to  bis  or  any  subsequent  assignee,  although  the  debt 
aF6  been  lost  for  want  of  diligence.  McLaughlin  v. 
U,  5  Grat.  133. 

sther,  in  other  cases,  the  obligation  to  use  due  diligence 
t  the  maker  makes  it  necessary  to  sue  him,  must  depend 
somatances. 
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There  is  no  necessity  for  a  suit,  if  the  case  be  one  in  which 
no  injury  is  done  to  the  assignor  by  the  failure  to  sue ;  as 
where  the  assignors  have  no  right  to  require  of  the  maker  to 
pay  the  note  on  which  the  assignors  were  sued.  Such  was 
the  case  where  that  note  was  given  in  exchange  for  a  note  of 
the  same  date  and  amount  which  they  had  executed  to  the 
maker  of  the  other ;  and  had  not  paid.  CaUm  Sfc  v.  Lenxa 
6fc.  5  Rand.  331. 

Nor  is  it  necessary  to  sue  a  maker  who,  when  the  assignee 
could  have  sued  him,  had  been  discharged  under  a  bankrupt 
or  insolvent  law,  or  was  in  fact  insolvent ;  so  that  a  suit  against 
him  would  be  wholly  unavailing.  Roane,  J.  in  Barksdale  v. 
Penwick,  4  Call  503 ,-  Taylor,  Ch.  in  Saunders  v.  Marshall 
^c.  4  H.  &  M.  455 ;  Brown  v.  Ross,  6  Munf.  391 ;  Coiimt 
V.  Hansbarger,  4  Leigh  452 ;  Clarke  v.  Young  Sfc.  1  Craoch, 
180;  Violet  v.  Patton,  5  Cranch  153;  Smith  Sfc  v.  Tripl^i 
^c.  4  Leigh  600 ;  Peay  v.  Morrison^ s  ex^ors,  10  Grat.  157 
Roberts  v.  Atwood  4*  Co.  8  B.  Monroe  210. 

9.  Generally  assignee  must  sue  obligor  or  maker  in  a 

able  time. 

The  general  rule  is,  that  the  assignee  is  to  sue  the  oblisor 
or  maker  in  a  reasonable  time.     Lee  v.  Love  4*^.  1  Call  497; 
Thompson  v.  Govan,  9  Grat.  695.     What  is  a  reasonable  tinoe 
has  not  yet  been  defined  in  Virginia,  as  it  has  been  in  Keih 
tucky.     There  the  assignee  of  a  note  suable  in  a  circuit  conr^ 
has  to  use  reasonable  diligence  to  obtain  a  judgment  oa  the 
note,  at  the  first  term  after  it  is  payable,  or  (if  it  be  assigned 
after  it  is  payable,)  at  the  first  term  after  the  assignment   It 
is  not  necessary  that  he  should,  at  all  hazards,  commence  Iiii 
suit  immediately,  if  the  intervening  period  before  the  tennof 
the  court  would  admit  of  delay.     But  he  is  required  to  M 
such  diligence  as  a  man  of  ordinary  prudence,  who  deemed  it 
important  to  have  a  judgment  at  the  first  term,  would  me  if 
he  were  alone  interested  in  the  collection  of  the  note.     Tk 
mas  v.  Taylor  ^c.  2  J.  J.  Mar.  218 ;  Hume  v.  Brown,  3  Ha 
450 ;  Perrin  v.  Broadwell,  Id.  597 ;  Bays  v.  PatUm^  8 
Monroe  229. 

A  note  due  January  1,  1843,  was  assigned  the  7th.    ' 
^  who  had  been  residing  in  Marion  county,  Kento 
'^^'  absent  in  a  southern  state.     Suit  brc 
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Iq  another  case,  there  were  at  the  date  of  the  assignment 
37  days  to  the  commencement  of  the  term,  and  but  27  for 
service  of  process  in  time  for  judgment  at  that  term.  Process 
was  issued  on  the  23d  of  these  days,  leaving  only  4,  or  at 
Bost  6,  within  which  to  serve  it,  and  it  was  not  served  within 
that  time.  Hence  there  was  not  judgment  at  the  first  term 
ifter  the  assignment.  Though  there  was  judgment  at  the 
roUowing  term,  and  execution  was  returned  nulla  hona^  the 
nrignee  failed  to  recover  against  the  assignor.  Bays  v.  Pat-^ 
0MI,  8  B.  Monroe  228. 

Tet  the  assignee,  it  has  been  repeatedly  said,  is  required  to 
use,  not  all  possible  diligence,  nor  indeed  extraordinary  dili- 
geoce,  but  only  that  measure  of  diligence  which  a  prudent 
nan  would  be  expected  to  use  in  the  case,  if  he  were  solely 
interested.  It  cannot  be  said  that  the  delay  of  a  few  days, 
keaTing  still  ample  time,  upon  all  reasonable  calculation,  for 
doe  service  of  process,  would  evince  either  a  disposition  not 
lo  obtain  a  judgment  at  the  first  term,  or  a  want  of  ordinary 
pnidence  in  taking  the  steps  requisite  for  that  object.  Mo- 
Murray  v.  Wood,  9  Dana  46.  Reasonable  diligence  was  used 
\ff  an  assignee,  who  commenced  his  suit  more  than  40  days 
before  the  commencement  of  the  first  term  after  the  maturity 
«f  the  note.     Latham  v.  Westertiy  8  B.  Monroe  299. 

When  the  assignment  is  accompanied  by  an  agreement,  or 
directions  on  the  part  of  the  assignor,  that  before  resorting  to 
coercion  the  assignee  shall  try  the  effect  of  repeated  solicita- 
tbiis  for  the  money,  the  legal  rule  of  strict  diligence  cannot 
with  justice  be  applied,  either  in  determining  the  length  of 
titte  after  the  assignment,  within  which  the  process  of  law 
Aill  be  resorted  to,  or  the  energy  and  rapidity  with  which 
die  personal  demands  shall  be  made  on  the  debtor.  Hume 
f.  Bnum,  3  Dana  450. 

Although  the  note,  in  respect  to  which  there  was  such  agree- 

iMnt,  was  suable  before  a  justice,  and  was  assigned  the  30th 

ef  December  1833,  yet  there  having  been  application  to  the 

dobtor  on  the  day  of  the  assignment,  or  within  two  days  after, 

lod  the  suit  having  been  delayed  for  the  purpose  of  making 

&rther  solicitation  for  the  money  and  with  a  reasonable  expec- 

IMion  that  by  further  urgent  solicitation  it  might  be  obtained, 

and  such  further  solicitation  having  in  fact  been  made,  the  delay 

to  issae  l^al  process  until  the  23d  of  January  1834,  was  not 

airsasonable  unless  the  assignee,  in  the  mean  time,  had  good 

MKHi  to  suppose  that  by  such  delay,  the  debt  might  be  lost. 
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10.  Suit  against  obligor  or  maker  must  be  in  the  proper 

place. 

The  suit  is  to  be  brought  in  the  proper  couuty  as  well  as 
in  proper  time.  It  may  be  advisable  for  the  assignee  before 
commencing  it,  to  make  enquiry  to  ascertain  the  maker's  place 
of  residence.     Burr  v.  Morrison,  7  B.  Monroe  132. 

The  suit  may  properly  be  brought  in  the  county  in  which 
the  obligor  had  been  residing  before  his  absence  from  the  state, 
if  such  absence  was  expected  to  be,  and  was  in  fact,  temporary. 
Bard  v.  McElroy^s  cidm^r,  6  B.  Monroe  417. 

If  the  assignment  be  of  a  note  or  bond  of  a  person  known  ^ 
at  the  time  to  be  a  resident  of  another  state  it  must  be  under^  — 
stood  to  be  within  the  contemplation  of  the  parties  that  the  ^^^ 
assignee  shall  pursue  the  maker,  by  suit  in  the  state  wheie-^^ 
he  resides.  Dulany  v.  Hodgkin,  5  Cranch  333 ;  Deane  v.^  — . 
Scholjield,  5  Leigh  386 ;  Simpson  v.  Daniel^  1  B.  Monrocs^^ 
250.  A  suit  in  the  state  wherein  one  of  the  makers  reside^^s 
and  wherein  the  other  was  served  with  process  in  a  transien  .^t 
visit  is  not  enough  ;  for  the  estate  of  the  latter  must  be 
sumed  to  be  where  he  resides.     S.  C. 

II.  Suit  brought  against  obligor  or  maker  must  be 
gently  prosecuted. 

In  whatever  place  the  suit  may  be  against  the  maker,  m^t 
suit  must  not  only  be  brought  in  a  reasonable  time  but  mmmt 
also  be  prosecuted  in  a  judicious  manner.     Barksdale  ▼.  Fevt- 
toick,  4  Call  492  ;  Bronaugh  v.  Scott  Sf^c.  6  Call  78 ;  Deane 
V.  Scholfield,  6  Leigh  386. 

The  assignee  v/ho,  at  the  term  at  which  he  is  entitled  t» 
judgment,  demands  it,  is  not  blameable  because  the  court  im- 
properly continues  the  case  and  postpones  the  judgment 
Clark  V.  Prentice  ^c.  3  B.  Monroe  587.  But  if  he  at  tU 
term,  instead  of  taking  judgment,  make  a  purely  voluntvy 
and  gratuitous  agreement  to  continue  the  cause,  this,  in  eAeli 
is  the  same  thing  as  a  failure  to  bring  the  suit  to  that  lanii 
and  equally  fatal  on  the  question  of  diligence.  Mair  ▼.  SmU, 
7  Id.  192. 

He  must  use  due  diligence  not  only  in  commencing  it 
suit  but  in  following  it  up;  for  commencing  the  suit  in  til 
would  avail  but  little  if  it  afterwards,  by  his  negligeof 
should  hang  on  the  docket  until  the  principal  became  inr 
vent.     Satfre  v.  BaylesSj  1  B.  Monroe  306. 
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It  was  clear  that  due  diligence  was  not  used  in  Deane  v. 
Jekolfield,  6  Leigh  386.  There  the  note  was  executed  in 
'airfax  county  on  the  10th  of  June  1818,  was  assigned  on 
16  18th  of  that  month,  and  became  due  on  the  12th  of  Au- 
ust  in  that  year.  In  the  summer  of  the  same  year  the  maker 
amoved  to  Maryland,  and  established  himself  there  within 
MB  than  20  miles  of  his  former  place  of  residence ;  having 
1  possession  when  he  removed,  and  continuing  for  some  time 
)  hold,  two  slaves  as  well  as  some  household  furniture. 
[ore  than  18  months  elapsed  before  the  assignee  brought  suit 
1  Maryland ;  he  then  failed  for  another  year  to  file  his  decla- 
itioo ;  and  in  the  meantime  the  maker  became  insolvent. 

When  the  suit  against  the  obligor  is  brought  in  due  time, 
od  duly  prosecuted,  as  it  was  in  Whaley  v.  Vanhooky  4  B. 
Ibiiroe  271,  although  in  that  suit  bail,  which  might  have 
leen,  was  not  required,  the  assignee  may  nevertheless  recover 
igaiDSt  the  assignor.  Harrison^s  cuimW  v.  Rainess  adm*x^  5 
Ihnf.  451;  Caton  tfc.  v.  Lenox  ifc,  5  Rand.  31. 

18L  After  judgment  there  must  he  due  diligence  in  issuing 
execution  to  the  proper  county. 

When  judgment  has  been  obtained  against  the  obligor  or 
lakefi  it  has  been  a  question,  in  Kentucky,  whether  there  is, 
t  should  be,  any  established  rule  prescribing  the  number  of 
lays  which  may  or  may  not  intervene  between  the  expiration 
f  10  days  after  judgment,  when  the  execution  might  by  law 
)e  issued,  and  the  time  when  it  actually  issued,  and  was 
faced  in  the  officer's  hands.  3  B.  Monroe  588.  There 
letms  to  be  no  other  rule  on  the  subject  than  the  general  re- 
iQisition  of  due  diligence  in  prosecuting  the  remedy  against 
the  obligor  or  maker.  Id. ;  1  B.  Monroe  305 ;  Passmore  v. 
Praiher^  9  Dana  57. 

In  one  case  an  interval  of  three  months  was  held  too  long. 
nimble  ^.  v.  Webb  tfc,  1  Monroe  100.  In  another  a  delay 
(f  about  one  month  was  so  explained  as  to  shew  no  want  of 
QigeDce.  Clark  v.  Prentice  tfc.  3  B.  Monroe  590.  In  two 
Iber  cases  the  action  against  the  assignor  was  defeated  by  a 
May  to  issue  execution  for  7  days  after  the  expiration  of  the 
.0;  the  delay  in  these  cases  being  unaccounted  for.  Bard  v. 
WcEbroff's  adm'r,  6  Id.  419 ;  Mair  v.  Smith,  7  Id.  192. 

Jf  the  debtor  reside  in  the  state,  the  execution  should  be 
nt  to  the  county  in  which  he  resides ;  that  being  the  county 
1  which  his  property  is  presumed  to  be.  Buck  Sfc,  v.  Mor- 
^mm,  8  B.  Monroe  133. 
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13.  If  execution  be  levied  on  property,  due  diligence  muit 

be  used  to  obtain  the  value  of  that  property. 

In  Kentucky,  if  it  appear  by  the  return  of  the  sheriff  that 
property  was  levied  on  and  taken  out  of  his  possession  by  a 
writ  of  replevin  sued  out  by  a  third  person,  it  must  then  be 
shewn  what  has  become  of  this  property.  The  assignee  has 
no  right  to  abandon  it ;  he  must  defend  the  replevin  and  sub* 
ject  it  if  he  can.  Unless  it  be  shewn  that  it  was  not  liablCi 
he  cannot,  upon  a  return  afterwards  of  nuUa  bona,  sustain  an 
action  against  the  assignor.  Levi  v.  Evans,  7  B.  Monroe 
115. 

If  the  debtor  give  a  replevy  bond  with  sureties,  and  upoo 
executions  issued  at  the  end  of  three  months,  it  appears  that 
none  of  the  obligors  have  any  property,  there  is  a  presamp- 
tion  that  the  sheriff  took  insufficient  sureties,  and  has,  by  bii 
failure  in  duty,  become  liable  for  the  debt ;  and  in  such  em 
the  assignee  must  proceed  against  the  sheriff  before  he  resorfi 
to  the  assignor.     Wright  v.  Strange,  5  B.  Monroe  252. 

In  Virginia,  generally,  the  assignee  is  not  required  to  pio- 
ceed  against  a  sheriff  in  order  to  take  the  chance  of  filing 
upon  him  a  malfeasance  which  may  charge  him  with  the  debt. 
If  the  sheriff  be  guilty  of  a  malfeasance  for  which  the  as- 
signee is  not  bound  to  pursue  him,  the  wrong  done  by  the  she* 
riff  is  a  wrong  to  the  assignor,  who  may  have  his  action  on 
the  case.     Smith  ^.  v.  Triplett  Sfc.  4  Leigh  590. 

14.  If  there  be  a  return  of  nulla  bona,  that  generally  out 

thorizes  assignee  to  sue  assignor. 

If  on  a  fieri  facias  directed  to  the  sheriff  of  the  county  ii 
which  the  obligor  resides  there  be  a  return  of  nulla  bona,  thit 
is  generally  sufficient.     Roane,  J.  in  Barksdale  v.  PenimAi 
4  Call  503.     Notwithstanding  the  obligor  may  in  fact  hafe 
had  property  which  was  capable  of  being  levied  on,  but  mi 
not  levied  on,  the  assignor  is,  on  such  return,  generally,  bomiA 
to  pay  the  money,  unless  it  be  proved  that  the  assignee  knew 
of  there  being  such  property.     Ooodall  v.  Stuart,  2  H.  dt  K> 
205 ;  Smith  |-c.  v.  Triplett  4^.  4  Leigh  601 ;  McPadden  f. 
Finnell  ^c.  3  B.  Monroe  122 ;  Larman  v.  Neete,  Id.  16& 
If  he  did  know  of  it,  he  should  pursue  it  before  proceeding 
against   the  assignor.     Robertson,  C.  J.  3  R  Monroe  165; 
Levi  V.  Evans,  7  Id.  116. 

If  the  return  upon  the  fieri  facias,  instead  of  being  a  re- 
turn of  nulla  bona,  shew  that  only  a  certain  sum  could  be 
made,  it  may  yet  be  shewn  that  between  the  date  of  thai 
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ion  and  its  return,  the  judgment  debtor  took,  in  ano- 
ae,  the  oath  of  insolvency,  and  when  this  is  shewn,  it 
laterial  for  the  assignor  to  shew  that  the  debtor  had 
iroperty,  unless  he  prove  that  the  assignee  knew  of  it. 
^  V.  Triplett  ^c.  4  Leigh  601,  2. 

L5.  Effect  of  taking  the  debtor  under  a  ca.  sa, 

f  a  return  of  nulla  bona^  it  is  not  incumbent  on  the  as- 
to  sue  out  a  ca.  sa.  in  order  to  entitle  himself  to  an  ac- 
(UDSt  the  assignor,  yet  if  he  does  take  out  such  execu- 
lA  under  it  the  debtor  is  taken  in  custody,  it  would  be 
me  to  sue  the  assignor  when,  for  aught  that  appears, 
ibtor  is  still  in  custody,  or  may  have  paid  the  debt. 
m  V.  Hackley,  6  Munf.  448.  If  it  appear  that  the  offi- 
I  wilfully  and  negligently  suffered  the  debtor  to  escape, 
16  officer  be  liable  for  the  whole  amount  of  the  execu- 
len  the  creditor  should  prosecute  his  legal  remedy 
;  the  officer  before  resorting  to  the  assignor.  Johnson 
fi$,  1  Dana  182. 

I  assignee  who  has  a  lien  on  the  debtor^s  property^ 
^eed  or  otherwise,  should  pursue  it  before  he  proceeds 
ln9t  the  assignor. 

note  may  purport  to  have  been  given  in  consideration 
purchase  of  land.  The  mere  fact  of  such  being  the 
nation,  will  not  affect  the  liability  of  an  assignor  when 
it  no  lien  on  the  land.  Whaley  v.  Van  Hook,  3  B. 
» 871.  But  when  there  is  a  lien,  and  the  assignee 
of  it,  he  should  pursue  that  lien  to  exhaustion  before 
1068  the  assignor  on  his  personal  liability.     Morrison  v. 

4  Id.  240. 

appear  that  while  the  assignor  held  the  note,  the  debtor 
sd  to  him  a  mortgage  on  property  apparently  sufficient 
ify  the  debt,  and  that  the  assignee  was  apprised  of  it 
he  brought  suit  on  the  note,  and  was  informed  by  the 
gor  that  he  would  make  no  defence  against  a  suit  to 
le  the  mortgage,  the  assignee  should  pursue  the  mort- 
property  and  test  its  insufficiency  to  pay  the  debt. 
F.  Gray,  4  B.  Monroe  417. 

ife  in  Pennsylvania  and  New   York  as  to  right  of 
action  on  assignor's  contract  of  guaranty. 

rale  adopted  in  Virginia  on  the  implied  undertaking  in 
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Mackie's  ex^or  v.  Davis,  2  Wash.  226,  and  Barksdale  7. 
Fenwick,  2  H.  &  M.  113,  notCj  cited  ante,  p.  271  and  280,  was 
in  Pennsylvania  considered  in  point  on  an  express  agreement 
in  the  assignment  of  a  bond  that  the  assignor  would  stand 
security  to  the  assignee  for  the  payment  of  it,  Rudy  v.  Wolf 
tfc.  16  S.  &  R.  79 ;  or  would  guarantee  the  payment  of  it, 
Johnston  v.  Chapman,  3  Penrose  &  Watts  18 ;  Joett  v.  Hoge, 
2  Watts  128.     The  assignor  was  considered  not  as  a  principal 
debtor,  liable  in  the  first  instance  to  the  assignee,  but  as  un- 
dertaking to  him  for  the  payment  of  the  money  if  due  dili- 
gence was  used  to  recover  it  from  the  obligor.     It  matters  not 
whether  the  assignment  be  made  before  or  after  the  time  fixed 
for  payment.     In  either  case  the  assignor  is  liable  on  the  Sf* 
signment  only  when  the  obligor  is  insolvent  and  due  diligence 
has  been  used  by  the  assignee  to  enforce  payment.     Demand 
on  the  obligor  and  refusal  by  him  to  pay,  though  coupled 
with  the  fact  of  his  non-residence,  are  not  enough,  when  tliera 
has  been  given  as  collateral  security  a  mortgage  to  which  the 
assignee  might  have  resorted.     3  Penrose  &  Watts  18.    But 
there  is  a  right  of  action  on  the  assignment  if  nothing  vai 
due  on  the  instrument  assigned,  Ayres  v.  Findley,  1  Bur 
501 ;  or  if  it  had  become  due  at  the  time  of  its  being  wtt^ 
ranted  to  be  collectable,  and  the  maker  was  then  insolvent, 
McDoal  V.  Yeomans,  8  Watts  361 ;  or  though  it  had  notta- 
come  due  at  the  time  the  guaranty  of  its  payment  was  made, 
if  the  maker  was  insolvent  at  its  maturity.     Campbdl  ▼• 
Knapp,  3  Harris  27.     It  has  been  so  held,  although  the  gnar* 
anty  was  not  inserted  in  the  instrument  of  assignment ;  bot 
merely  proved  by  parol.     Overton  v.  Tracey,  14  S.  &,  R.  3i0. 
In  New  York,  an  undertaking  to  guaranty  the  collection  of 
the  money  specified  in  a  note,  or  to  warrant  its  collection,  or 
a  warranty  that  the  note  is  good,  is  equivalent  to  a  guaranty 
that  the  note  is  collectable  by  due  course  of  law.     Tank 
4*c.  V.  Bullen,  6  Cow.  624 ;  Cumpston  v.  McNair^  1  Wenl 
460 ;  Lamourieux  v.  Hewit,  5  Id.  307 ;  Curtis  v.  SmaUma»i 
14  Id.  231.     On  such  a  guaranty  the  parties  to  the  note 
must  be  prosecuted  with  due  legal  diligence  before  resort  ii 
had   to   the   guarantor.     Moakley  v.  itiggs,  19  Johns.  69; 
Kies  V.  Tift,  1  Cow.  98;  Thomas  v.  Wood,  4  Id.  173;  1 
Wend.  461. 

19.  Whether  assignor  or  guarantor  is  liable  to  any  other  ihm 
the  party  with  whom  he  contracted.  Rule  in  equity.  Ef- 
feet  of  statute  of  Virginia. 

Generally  the  liability  of  a  guarantor  is  not  as  an  end(»iet 
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[otiable  paper  but  as  a  party  to  a  special  contract,  and 
tion  on  the  contract  is  in  the  party  with  whom  the  con- 
was  made.  A  promissory  note,  payable  to  S.  B.  or 
I  being  sold  to  one  T  previous  to  its  becoming  due,  the 
r  endorsed  thereon,  and  signed,  a  writing  warranting  the 
tion  of  the  note.  T  sold  the  note  to  C  who  transferred 
y  who  sold  it  to  the  person  in  whose  name  the  action 
ronght  on  the  guaranty.  It  was  held  in  New  York  that 
ttion  could  not  be  maintained  on  the  guaranty  in  that 
Lanumrieux  v.  Hewit^  5  Wend.  307.  This  decision 
bllowed  in  Pennsylvania.      McDoal    v.   YeamanSj  8 

361. 

)  right  of  action  in  Virginia  and  Kentucky,  on  the  im- 
contract  of  the  assignor,  rested  on  similar  ground ;  the 
r  between  him  and  his  immediate  assignee.  It  was  con- 
1  chat  the  law  raised  a  promise  between  them ;  but  no 
r  existed  between  an  assignor  and  a  remote  assignee ; 
lere  was  no  promise  implied  on  which  an  action  could  be 
lined  by  the  latter  against  the  former.  Mandeville  Sfc. 
Idle  Sf  Co.  1  Cranch  290 ;  appendix,  note  A,  p.  367-461 ; 
»p  ▼.  Harris^  6  Call  65,  6 ;  Hooe  v.  Wilson^  Id.  76 ; 
it  ▼.  Tyler,  10  B.  Monroe  378. 

lity,  however,  would  entertain  a  bill  by  the  last  assignee 
t  all  the  assignors,  when  the  legal  remedy  was  obstruc- 
id  would  decree  payment  to  be  immediately  made  by 
noQ  ultimately  responsible  to  the  person  actually  enti- 
»  receive  the  money.  Riddle  Sf  Co.  v.  Mandeville  Sfc. 
Dch  322;  Bank  of  U.  S.  v.  Weisiger,  2  Peters  332; 
Men  V.  Finnell  Ifc.  3  B.  Monroe  121 ;  Turneys  v. 
4^  8  Id.  408. 

»  right  of  the  last  assignee  to  reach,  in  equity,  a  remote 
or,  did  not  rest  on  the  ground  that  he  had  acquired  the 
)f  recourse  of  every  intermediate  assignor.  For,  if  that 
lition  were  true,  he  might  recover  in  equity  from  the  first 
or  a  much  larger  sum  than  he  was  entitled  to  recover 
lis  immediate  assignor.     The  assignee  sought  relief  in 

because  his  remedy  at  large  against  his  assignor  was 
iliog  on  account  of  his  insolvency ;  and  he  was  substi- 
to  the  rights  of  his  assignor  against  a  prior  assignor. 
tjfs  V.  Hunt  !fc.  8  B.  Monroe  410. 
h  being  the  nature  of  the  right  in  equity,  the  Virginia 
»i  giving  a  remedy  at  law  against  a  remote  assignor,  pro- 
on  the  same  principle.  1806,  7,  p.  16,  ch.  28,  <^  3 ;  1 
1819,  p.  484,  i  6.  In  chapter  144  of  the  Code  of  1849, 
,  next  after  ^  14,  cited  ante,  p.  262,  is  the  following : 
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§15.  Any  such  assignee  may  recover  from  any  assignor  of  sack 
writing;  bat  only  joint  assignors  shall  be  joined  as  defendants  in  one 
action,  and  a  remote  assignor  shall  have  the  benefit  of  the  same  defraee 
as  if  the  suit  had  been  instituted  by  his  immediate  assignee. 


CHAPTER  XXVIII. 

ACTION    ON    A    PROMISE   TO   GUARANTT. 

1.  Between  whom  the  contract  of  guaranty  is. 

Letters  of  credit  usually  contain  a  request  that  some  one 
will  advance  money  or  sell  goods  to  a  third  person,  and  ai 
undertaking  on  the  part  of  the  writer  that  the  debt  whieh 
may  be  contracted  by  the  third  person  in  pursuance  of  theie- 
quest  shall  be  duly  paid.  These  letters  have  been  divided 
into  two  classes,  general  and  special.  They  are  general  whea 
addressed  to  any  and  all  persons,  without  naming  any  one  in 
particular.  They  are  special  when  addressed  to  a  partieolar 
individual  or  firm  by  name.  When  the  letter  is  addressed  to 
all  persons,  it  is,  in  effect,  a  request  made  to  each  and  every 
one  of  them,  and  any  individual  may  accept  and  act  upon  the 
proposition  contained  in  it ;  and  on  his  doing  so,  that  whiA 
was  before  indefinite  and  at  large  becomes  definite  and  fixed: 
a  contract  immediately  springs  up  between  the  person  makiif 
the  advance  and  the  writer  of  the  letter,  and  it  is  theDC6fo^ 
ward  the  same  thing  in  legal  effect  as  though  the  name  of  the 
former  had  been  inserted  in  the  letter  at  the  beginnings 
Bronson,  J.  in  Birckhead  v.  Broum,  5  Hill  642,  3  ;  Lavf§9m 
v.  Mason,  3  Cranch  492 ;  Watson^s  ex^ors  r.  McLaren^  W 
Wend.  665;  S.  0.  26  Wend.  425. 

When  the  letter  is  special,  or  in  other  words  addressed  to  I 
particular  individual,  he  alone  has  the  right  to  act  uponind 
acquire  rights  under  it.  If  any  one  else  attempts  to  aceepl 
and  act  upon  the  proposition  contained  in  the  letter,  he  comei 
in  as  a  mere  volunteer ;  and  he  cannot,  by  thus  thrusting  him- 
self forward,  create  any  legal  obligation  on  the  pert  of  the 
writer.  Rohbins  v.  Bingham,  4  Johns.  476;  Walsh  tfe.^^ 
BaiKsy  10  Id.  180;  Birckhead  v.  Brmon,  2  Hill  643;  Tsf^ 
hr  ^.  V.  Wilm^re  ^.  10  Ohio  490. 
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2.  Consideration  to  support  the  guaranty. 

It  is  not  necessary  that  there  should  be  a  consideration  di- 
actly  between  the  persons  giv^ing  and  receiving  the  guaranty. 
[t  is  sufficient  if  thereby  the  party  for  whom  the  guarantor 
lecomes  a  surety  receives  a  benefit,  or  the  party  to  whom  the 
(uaranty  is  given  suffers  a  loss.  Bum  v.  Grey^  4  East  190; 
Horley  v.  Boothby,  3  Bingh.  107 ;  Willatts  v.  Kennedy,  8 
li  10,  11  Eng.  Com.  Law  Rep.  53;  21  Id.  200 ;  Moore  ^c. 
f.  Holt,  10  Grat.  295. 

When  a  guaranty  of  a  note  is  made  before  the  note  is  de- 
irered  to  the  party  to  whom  the  guaranty  is  given,  it  is 
leemed  to  be  done  to  add  to  the  strength  of  the  note  and  to 
nduce  that  party  to  take  it  for  his  money  or  property  ;  and  no 
»tber  consideration  is  necessary.  Bickfprd  v.  Gibbs  S/'c.  8 
/ash.  156 ;  Manson  v.  Durham  Sfc.  3  Hill  584 ;  Snevily  v. 
fsknston,  1  W.  &  S.  309 ;  Amsbaugh  v.  Gearhart  ^  Co.  I 
hma  482;  Hopkins  6fc.  v.  Richardson,  9  Grat.  494.  If, 
Aer  a  note  has  become  a  complete  contract,  there  be  written 
» the  back  of  it  a  guaranty  of  its  payment,  a  distinct  con- 
nderatioo  should  be  proved  for  the  guaranty.  Tenney  v. 
Prince,  4  Pick.  385 ;  Howe  v.  Merrill,  5  Gush.  80.  If  it  be 
vithout  consideration,  it  is  clearly  nudum  pactum  and  void. 
Ubidge  4*c  v.  Turner,  1  Gill  &  J.  427.  But  if  the  guaran- 
tor receives  a  consideration  for  it,  he  may  make  himself  liable 
far  the  amount  of  the  note,  although  the  money  received  by 
him  be  less  than  that  amount.  Oakley  v.  Boorman,  21 
Wwd.  691. 

3.  Rules  for  construing  a  guaranty. 

It  is  often  a  question,  what  is  the  fair  import  of  the  lan- 
gttge  used  in  a  guaranty.  Lee  v.  Dick,  10  Peters  493,  4 ; 
JKroron  v.  Bullus,  16  Peters  528;  Bell  ^c.  v.  Bruen,  1 
Bow.  187;  Lawrence  v.  McCalmont  tfc.  2  How.  450,  61. 
For  its  interpretation,  the  cases  have  laid  down  rules  the  very 
miosite  of  each  other.  In  England,  the  diversity  is  even 
Mre  striking  than  in  the  United  States. 

It  has  been  said,  sometimes,  that  the  words  of  a  guaranty 
n  to  be  taken  as  strongly  against  the  party  giving  the  guar- 
iBty  as  the  sense  of  them  will  admit  of.  Mason  v.  Pritch" 
vrf|  12  East  227 ;  Drummond  v.  Prestman,  12  Wheat.  618. 
Sometimes  that  guarantees  ought  to  receive  a  strict  construc- 
ipD ;  and  they  should  be  so  drawn  up  as  to  embrace  in  terms 
he  dealing  intended  to  be  guarantied.  Best,  C.  J.  in  Evans 
\  Wh^le,  5  Bingh.  486, 15  Eng.  Com.  Law  Rep.  514.    Then, 
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again,  we  will  be  told,  that  such  commercial  agreements  ought 
to  receive  a  liberal,  not  a  strict  construction.     Burroughs  J. 
in  Hargreave  v.  Smee^  6  Bingh.  244,  19  Eng.  Com,  Law  Rep. 
69.     That  the  words  employed  are  the  words  of  the  grantor^ 
and  there  is  no  reason  for  putting  on  a  guaranty  a  construction 
different  from  that  which  the  court  puts  on  any  other  iostm- 
ment ;  and  with  regard  to  other  instruments  the  rule  is  that 
if  the  party  executing  them  leaves  anything  ambiguous  in  hi^ 
expressions,  such  ambiguity  must  be  taken  most   strongl]^ 
against  himself.     Tindal,  C.  J.  in  S.  C.     While  another  jodg^ 
will  say  it  is  not  unreasonable  to  expect  from  a  party,  who  ^ 
furnishing  goods  on  the  faith  of  a  guaranty,  that  he  will  tal^^ 
the  guaranty  in  terms   which   shall   plainly  and   intelligibly 
point  out  to  the  party  giving  the  guaranty  the  extent  to  whicft 
he  expects  that  the  liability  is  to  be  carried.     Baylejf,  R  m 
Nicholson  v.  Paget,  1  Cr.  &  Mee.  48 ;  3  Tyrwhy.  164.   If 
he  were  obliged  to  choose  between  the  two  conflicting  princi- 
ples laid  down  on  this  subject,  Alderson,  B.  would  rather  be 
disposed  to  agree  with  that  given  in  Mason  v.  Pritehari^ 
than  with  the  opinion  of  Bayley,  B.  in  Nicholson  v.  PapL 
6  M.  &  W.  612. 

It  may  now  be  safely  laid  down  that  the  proper  rule  of  con- 
struction of  a  guaranty  is — that  applied  to  other  contracts* 
to  give  the  instrument  that  effect  which  shall  best  accord  with 
the  intention  of  the  parties,  as  manifested  by  the  terms  of  the 
guaranty,  taken  in  connection  with  the  subject  matter  to  which 
it  relates ;  neither  enlarging  the  words  beyond  their  natiuil 
import  in  favour  of  the  creditor  nor  restricting  them  in  aid  of 
the  surety.  This  may  be  regarded  as  now  the  rule  best  es> 
tablished  in  England,  Allnutt  Sfc.  v.  Askenden,  5  Han.  ft 
Grang.  392,  44  Eng.  Com.  Law  Rep.  210 ;  in  Massachusetts, 
Mussey  v.  Rayner,  22  Pick.  228 ;  Curtis  ^c.  v.  Hubbari^i 
Metcalf  191,  2;  and  generally  in  the  United  States. 

On  the  one  hand  a  judge  is  naturally  desirous,  where  pn- 
ties  have  acted  on  the  faith  of  such  engagements,  that  they 
should,  if  possible,  be  sustained,  Wilde,  C.  J.  in  Edwardt 
V.  Jevons,  8  Man.  Grang.  &  Scott  444,  65  Eng.  Com.  Law 
Rep.  444,  while  on  the  other  hand  a  court  will  consider  that 
no  party  is  bound  beyond  the  extent  of  the  engagement,  which 
shall  appear  from  the  expression  of  the  guaranty  and  the  na- 
ture of  the  transaction.  Drummond  v.  Prestman^  12  WhaiL 
618. 

In  one  case  of  guaranty,  it  was  said  in  New  York,  thai  on 
general  principles  a  strict  interpretation  should  be  applied 
in  favour  of  a  surety.  Whitney  v.  Oroot,  24  Wend.  88. 
But  every  instrument  of  this  sort  ought  to  receive  a  fair  and 
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easonable  interpretation  according  to  the  true  import  of  its 
erms.  It  being  an  engagement  for  the  debt  of  another,  there 
B  certainly  no  reason  for  giv^ing  it  an  expanded  signification 
v  liberal  construction  beyond  the  fair  import  of  its  terms. 
)d  the  other  hand,  as  these  instruments  are  of  extensive  use 
a  the  commercial  world,  upon  the  faith  of  which  large  cred- 
it and  advances  are  made,  care  should  be  taken  to  hold  the 
arty  bonnd  to  the  full  extent  of  what  appears  to  be  his  en- 
;agement.  Douglass  tfc,  v.  Reynolds  Spc,  7  Peters  122.  It 
I,  says  Mr.  Justice  Thompson^  to  be  construed  according  to 
rhat  is  fairly  to  be  presumed  to  have  been  the  understanding 
^  the  parties  without  any  strict  technical  nicety.  Lee  v. 
Dick^  10  Peters  493.  The  understanding  is  to  be  ascertained 
Tom  the  facts  and  circumstances  accompanying  the  entire 
lansaction.  BeU  Sfc.  v.  Bruen^  I  How.  187.  To  ascertain 
he  intention  of  the  parties  is  the  great  object  of  the  court  in 
lie  construction  of  all  instruments;  and  this  is  especially  the 
we  in  acting  upon  guarantees.  Mauran  v.  Bullus,  16  Pe- 
Ien628. 

The  words  should  not  be  forced  out  of  their  natural  mean- 
ing :  but  they  should  receive  a  fair  and  reasonable  interpreta- 
tion, 8o  as  to  attain  the  objects  for  which  the  instrument  is 
dfltigned  and  the  purposes  to  which  it  is  applied.     We  should 
never  forget  that  letters  of  guarantee  are  commercial  instru- 
ments— generally  drawn  up  by  merchants  in  brief  language — 
mnetimes  inartificial  and  often  loose  in  their  structure  and 
form ;  and  to  construe  the  words  of  such  instruments  with  a 
Idee  and  technical  care,  would  not  only  defect  the  intentions 
of  the  parties  but  render  them  too  unsafe  a  basis  to  rely  on 
&r  extensive  credits,  so  often  sought  in  the  present  active  bu- 
riness  of  commerce  throughout  the  world.     Lawrence  v.  Mc- 
Calmoni  ^c  2  How.  449,  50 ;  Moore  Sf^c.  v.  Holt,  10  Grat. 
894. 

i  Endorser  not  to  be  turned  into  maker  or  guarantor;  and 
guarantor  not  to  be  turned  into  maker  or  endorser. 

In  New  York  there  are  some  cases  which  hold  in  effect, 
timt  a  written  contract  of  one  kind  may  be  turned  into  a  con- 
Inet  of  a  different  kind,  by  parol  proof  concerning  the  inten- 
tion of  the  parties ;  that  the  endorser  of  a  promissory  note, 
may,  under  certain  circumstances  be  charged  as  maker  or 
pmrantor ;  and  that  the  guarantor  of  a  promissory  note  may 
MHnetimes  be  charged  as  maker  or  endorser.  Judge  Bronson 
mnarks,  that  although  these  cases  stand  upon  no  principle, 
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it  has  been  a  work  of  some  time  and  difficulty  to  get  rid  of 
them.     1  Comstock  324. 

The  authority  of  Joselyn  v.  Ames^  3  Mass.  274,  cited  anU^ 
p.  135,  was  conceded  by  the  opinion  of  Spencer^  J.  but  not 
by  the  decision  in  Herrick  v.  Carman^  12  Johns.   161,  cited 
ante^  p.  232.     That  opinion  was  followed  in  Nelson  v.  Du* 
bois,   13  Johns.   175,  and   Campbell  v.  Butler,   14  Id.    139. 
But  the  decision  in  Herrick  v.  Carman,  rather  than  thaS 
opinion  was  followed  in  Tilltnan  v.  Wheeler,  17  Johns.  328, 
where  it  did  not  appear  that  the  party  sued  as  guarantor  knew" 
for  what  purpose  the  note  was  designed,  or  that  there  was  an^ 
promise  to,  or  communication  between  him  and  the  holde^ 
of  the  note.     His  name  being  on  the  note  as  second  endorse^ 
the  court  would  not  construe  his  endorsement  to  be  a  special 
guaranty ;  it  took  the  distinction  mentioned  antc^  p.  135,  be- 
tween this  case  and  the  cases  in  13  Johns.  175,  and  14  Id.  34A 
Then  there  were  the  cases  of  Dean  v.  Hill,  17  Wend.  2X6, 
and  Hough  v.  Gray,  19  Id.  202.     After  which,  on  a  recoo- 
sideration  it  was  denied  that  the  mere  endorsement  of  nego- 
tiable paper  can  be  turned  into  an  absolute  guaranty  from  the 
circumstance  of  its  being  intended  to  give  the  maker  credit 
with  the  holder.     Seabury  v.  Hungerford,  2  Hill  83.    And 
this  case  was  followed  in  Hall  v.  Newcomb,  where  the  court 
of  errors,  though  at  first  equally  divided,  after  a  second  argu- 
ment decided  by  a  pretty  strong  vote  to  uphold  contracts  is 
they  had  been  made  by  the  parties  instead  of  making  uev 
contracts  for  them.     1  Comstock  324.     In  that  case  of  £faS 
V.  Newcomb,  a  promissory  note  made  by  P.  Farmer,  payable 
to  the  plaintiff  or  order,  was  endorsed  by  the  defendlaat  foe 
the  maker's  accommodation ;   and  no  demand  of  payment 
having  been  made,  nor  any  notice  of  dishonour  given  to  the 
defendant,  he  was  sued  in  one  count  as  maker  and  in  anotto 
as  guarantor.     If  the  person  to  whom  or  to  whose  order  the 
note  in  Hall  v.  Newcomb  was  payable,  had  endorsed  it  him- 
self, there  was  no  doubt  a  holder  might  have  charged  the  de- 
fendant in  the  character  of  second  endorser.    3  Hill  235.    Hii 
writing  his  name  in  blank  on  the  back  of  a  negotiable  promis- 
sory note  imported  nothing  more ;  it  imported  merely  Chat  he 
would  pay  the  note  to  the  holder  on  receiving  due  notice  thii 
the  maker  on  demand  at  the  proper  time,  had  neglected  to  pif 
it.     "  Where,"  said  Walworth,  C.,  '<a  note  is  made  payable  to 
an  individual  or  his  order  and  is  endorsed  by  him  in  blank  and 
in  that  situation  is  presented  to  another  person  for  his  accom* 
modation  endorsement,  who  endorses  it  accordingly,  the  legil 
effect  of  his  endorsement  is  to  make  him  liable  ia  the  chaiao* 
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r  of  second  endorser  merely ;  and  ho  can  in  no  event  be 
ide  legally  liable  to  the  first  endorser."  7  Hill  419.  And 
ID  Nelson  v,  Dubois,  where  the  note  was  payable  to  Nelson 
bearer,  as  the  defendant  might  have  been  charged  as  endor- 
r,  without  any  endorsement  by  Nelson,  the  holder  should 
it  have  been  allowed  to  change  the  contract  of  endorsement 
to  one  of  guaranty.     Id. 

So  likewise  in  Pennsylvania.  After  the  decision  in  Leech 
Hilly  4  Watts  448,  the  supreme  court  of  that  state  had  be- 
te it  TtUman  v.  Wheeler,  17  Johns.  328,  cited  ante,  p.  288, 
d  followed  it.  Taylor  v.  McCune,  1  Jones  466.  The 
art  has  expressed  the  opinion  when  a  person  who  is  neither 
iker,  drawer,  payee  or  acceptor,  puts  his  name  on  commer- 
il  paper,  before  it  is  negotiated,  that  the  payee  may  place 
e  names  after  his  own,  in  a  course  of  endorsements ;  and 
It  entitles  a  holder  to  maintain  an  action  against  either  of 
e  signers  as  prior  endorsers.  Kyner  v.  Shower,  1  Harris 
U. 

And  in  Massachusetts  all  the  cases  from  Hunt  v.  Adams,  5 
Ills.  358,  down,  in  which  an  endorser  has  been  charged  ab- 
daCely  as  a  promisor  or  guarantor,  Shaw,  C.  J.  observes,  are 
IKS  where  the  name  appears  on  the  note  but  not  as  a  regular 
odorser.  When  on  the  face  of  the  paper  the  payee  is  the 
nt  and  the  defendant  the  second  endorser,  the  legal  effect  of 
w endorsement  cannot  be  altered  by  parol  evidence.  It  mat- 
si  not  that  the  name  of  the  first  endorser  was  forged  ;  the 
flftodant's  liability  is  still  as  endorser — on  the  condition  of 
lAoooar  of  the  note  by  the  promisor  and  seasonable  notice 
>  the  endorser.  Howe  v.  Merrill,  5  Cush.  80. 
The  courts  of  New  York  are  equally  opposed  to  allowing  a 
mnotor  to  be  turned  into  either  a  maker  or  an  endorser.  It 
rill  not  treat  as  joint  or  several  maker,  a  man  who  is  the 
lyee  and  has  written  on  the  back  a  guaranty  of  payment. 
'till  less  will  it  treat  as  such  a  man  who  had  nothing  to  do 
ith  the  original  concoction  of  the  note,  and  whose  name 
id  not  appear  on  it  till  some  months  after  it  was  given,  and 
II  it  bad  passed  through  the  payee's  hands.  If  this  last 
HiU  be  sued  as  the  maker  of  a  note,  Ketchell  v.  Bums,  24 
^eod.  466,  he  certainly  cannot  be  sued  either  as  a  joint,  or  a 
rot  or  several  maker  of  the  original  note.  Miller  v.  Gaston, 
Hill  191.  Nor  can  either  of  them  be  charged  as  endorser ; 
rlhe  plain  reason  that  they  have  severally  made  an  express 
Dlnet  of  a  different  nature,  and  have  not  agreed  to  answer 
lodorsers.  Meach  v.  Churchill,  2  Wend.  630 ;  Lamourieux 
Beweii,  6  Id.  307.  Watson^s  ex'ors  v.  McLaren,  19  Wend. 
Tt  666|  is  not  regarded  as  deciding  that  a  guaranty  can,  un- 
f  OL.  n. — 19 
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der  any  circumstances,  be  treated  as  the  endorsement  of  t 
note.     Miller  v.  Gaston,  2  Hill  192. 

In  Maryland  there  have  been  some  decisions  which  appear 
not  entirely  consistent  with  the  doctrine  now  established  in 
New  York.    Sullivan  v.  Violett  ^c.  6  Gill  181.     On  the  back 
of  a  sealed  instrument,  whereon  was  written  the  name  first  of 
the  obligee  and  afterwards  of  another  person — ^the  coart  al- 
lowed to  be  written  over  the  names  of  these  endorsers  i 
joint  and  several  promise  to  the  holder  to  pay  him  the  amount 
of  the  specialty  should  the  obligors  make  default  in  payment 
Gist  4*c.  V.  Drakely,  2  Gill  340.     If  in  Maryland  there  be 
an  implied  contract  of  an  assignor,  such  as  is  established  io 
Virginia  and  Kentucky  {ante,  p.  271,)  this  case  would  seem 
to  hold — a  doctrine  now  repudiated  in  New  York — that  i 
written  contract  of  one  kind  may  be  turned  into  a  coDtrKi 
of  a  different  kind  by  parol  proof  concerning  the  intention  of 
the  parties ;  that  one  appearing  by  the  paper  to  be  a  sevenl 
contractor,  may,  under  certain  circumstances,  be  charged  ui 
joint  contractor ;  that  a  conditional  undertaking  to  psf  in 
case  of  default  by  the  obligor,  and  due  diligence  to  recofer 
from  him,  may,  without  performance  of  the  latter  condition, 
be  turned  into  an  absolute  undertaking  to  pay  immediately  on 
default. 

No  doubt  where  a  person  who  is  not  the  payee  is  prirj  to 
the  original  consideration,  and  at  the  time  the  bond  or  note  it 
given  signs  on  the  back  an  absolute  undertaking  to  pay  it  ^ 
maturity,  he  may  be  treated  as  a  joint  and  several  promitfr 
with  the  party  who  signs  on  its  face.     Hough  v.  Chroft  U 
Wend.  202;  Dean  v.  Hall,  17  Wend.  214.     This  standi  on 
the  principle  that  two  instruments  of  the  same  general  natniCi 
both  executed  at  the  same  time  and  relating  to  the  same  nb* 
ject  matter,  are  to  be  construed  together  as  forming  but  M 
agreement.     He  who  signs  and  he  who  endorses  having  both 
promised  to  do  the  very  same  thing,  to  wit :  to  pay  tbs  bmk 
ney  at  the  specified  time,  they  may,  without  doing  any  vM^ 
lence  to  the  contract,  be  regarded  as  joint  makers.    Ind  v 
in  point  of  form  each  promises  for  himself,  the  undertakini 
may  be  treated  as  several  as  well  as  joint.     Broiuoa,  J.  il 
Miller  v.  Gaston,  2  Hill  190  ;  Lequear  ^  v.  PrasMer^  1  tt 
256 ;  S.  C.  4  Hill  420 ;  Amsbaugh  v.  Gearheart  if^  Co.  1  JoM 
482.     In  Massachusetts  it  matters  not  that  the  endorsemfliil  > 
in  blank.     The  rule  there  is,  that  if  before  a  note  is  leoeifti 
by  the  payee  another  person  put  on  the  back  of  it  his  DMi 
to  give  credit  to  it,  he  is  not  regarded  as  endorser  or  gvaranlflry 
but  as  a  surety  acting  on  the  same  consideration  with  tbi 
principal  promisor.   Hunt  v.  Adams^  B  Man.  368 ;  6  UL  519; 


iswer  in  some  other  form ;  and  that  the  plaintiff  might 
er  the  name  such  a  contract  as  would  carry  into  effect 
ation  of  the  parties.  2  Hill  84 ;  3  Id.  235.  This 
ihould  not  be  deemed  applicable  when  the  paper  on 
mpoits  the  implied  contract  of  an  assignor  on  which 
I  might  be  brought. 

Gisi  V.  Drakely^  the  court  of  appeals  of  Maryland 
before  it  another  case,  the  decision  in  which  conforms 
MStrine  now  established  in  New  York  and  is  opposed 
'irginia  case  of  Orrick  v.  Colston^  7  Grat.  195,  cited 
136.     Hoffman  Sfc.  v.  Coombs,  9  Gill  284. 

juaranties  in  respect  to  the  business,  goods,  time, 
amount  or  terms, 

renty  may  be  for  a  debt  contracted  in  a  joint  business 
individual  business.  Drummond  v.  Priestm^in,  12 
118.  It  may  be  limited  to  a  particular  article,  Evans 
Ee,  6  Bingh.  485;  15  Eng.  Com.  Law  Rep.  514;  to 
t  or  payment  or  liability  for  one  {^arcel  of  goods, 
^.  V.  Hayden,  3  Barn.  &  Aid.  593 ;  5  Eng.  Com. 
ip.  389 ;  Nicholson  v.  Paget,  1  Cr.  &  Mee.  48 ;  3 
164;  Rogers  Sfc.  v.  Warner  Sfc.  8  Johns.  119;  Air 
he  ▼.  Higgins  3fc.  16  S.  &  R.  213;  Anderson  v, 
.  2  W.  &  S.  237  ;  Whitney  ^c.  v.  Groot,  24  Wend. 
fee  4*c.  V.  Ewart,  1  Rice  126.  Or  it  may  be  a  con* 
guaranty  applying  to  debts  contracted  from  time  to 
a  third  nerson  in  the  wav  of  his  business.  Harsrreave 
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answerable  for  not  more  than  a  specified  amount ;  that  within 
that  amount  he  will  be  answerable  for  supplies  at  any  time 
until  the  credit  is  recalled,  Mason   v.  Priichardj  2  Campi 
436 ;  12  East  227 ;  Merle  ^c.  v.  Wells,  2  Camp.  413 ;  Bos- 
taw  V.  Bennett,  3  Camp.  220  ;  in  which  case  the  amount  ex- 
pressed limits  the  amount  for  which  the  guarantor  is  to  be 
responsible — not  the  amount  to  which  the  dealing  or  wboia 
credit  given  is  to  extend,  Bent  4^c.  v.  Hartskom^  1  Metcalf 
24.     Or  without  limiting  the  amount,  the  guarantor  may  limA 
his  responsibility  to  goods  supplied  within  a  specified  timft 
Hitchcock  Sfc.  v.  Humfrey  Sfc.  5  Man.  &  Grang.  660,  44  Eo;. 
Com.  Law   Rep.  296  ;  Louisville  Man.   Co.  v.  Welch,  10 
How.  473.     Or  the  guaranty  may  be  limited  as  to  time  aod 
amount,  Simpson  J^c.  v.  Manley  ifc.  2  Cr.  &  Jerv.  11 ;  and 
prescribe   certain   terms.   Hunt   v.  Smith,   17  Wend.  179; 
Dobbin  dr*c.  v.  Bradley,  Id.  422  ;  Birckhead  v.  Brown,  S  Hill 
640 ;   Walrath  v.  Thompson,  6  Id.  540 ;  Smith  v.  Dwm, 
Id.  546.     Like  other  commercial  contracts  it  is  construed  with 
reference  to  the  usages  of  trade.     S.  C.     When  there  is  a  lim- 
itation as  to  the  time  within  which  the  purchases  are  to  be 
made,  but  not  as  to  the  time  of  the  credit  to  be  given  to  the 
purchaser,  and  credit  appears  to  have  been  contemplated,  there 
may  be  such  as  is  given  on  the  sales  of  such  goods  in  the  o^ 
dinary  course  of  trade.     Louisville  Man.  Co.  v.  Welch,  10 
How.  473. 

6.   Whether  there  must  be  notice  of  acceptance  of  guarwdf 
to  make  it  absolute. 

The  undertaking  of  the  guarantor  may  be  absolute  to  pef 
for  supplies  furnished  or  advances  made  the  third  person  to  a 
definite  amount ;  without  creating  or  implying  the  necessitf 
of  notice  of  its  acceptance  or  notice  of  such  supplies  or  adfan* 
ces.  Duval  ^c.  v.  Trask,  12  Mass.  154 ;  Caton  v.  ShM9 
i!^c.  2  Harris  &  Gill  22 ;  Whitney  v.  Oroot,  24  Wend.  84 
Or  his  letter  may  be  only  an  overture  or  proposition  leading 
to  a  guaranty ;  in  which  case  there  must  be  notice  to  the  wri- 
ter of  its  being  accepted  as  a  guaranty  or  some  subsequent 
consent  on  his  part  to  convert  it  into  a  conclusive  guaranty. 
Mclver  ^c.  v.  Richardson,  1  M.  &  S.  557. 

In  the  United  States,  some  cases  lay  it  down  as  a  geneial 
principle,  that  when  the  party  ofiering  to  guaranty  is  aDoe^ 
tain  whether  his  offer  will  be  accepted,  and  uninformc»d  befoie 
hand  as  to  the  amount  of  debt  to  be  created,  so  that  he  eaonot 
know  whether  he  is  ultimately  to  be  liable  or  not,  nor  to  what 
extent, — ^it  is  necessary,  in  ordur  to  charge  himii  that  he  should 
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lave  reasonable  notice.  Babcock  v.  Bryant,  12  Pick.  135  ; 
\tten  y.  Pike,  3  Gush.  238. 

Gerlainly  where  a  letter  of  credit  is  of  a  general  character, 
Idressed  to  no  particular  individual,  but  '<  to  all  whom  it  may 
oooern,''  and  without  limitation  in  amount  or  time  of  con- 
naance,  such  a  letter  being  in  its  form  rather  a  proposition 
lao  a  contract,  the  law  requires  in  such  a  case  that  due  notice 
B  giv«n  to  the  party  that  the  proposed  guaranty  has  been 
:todi  upon  and  mcule  the  basis  of  credit  to  the  person  for 
4iO0e  aocommodation  it  was  drawn.  Mussey  v.  Rayner,  22 
kk.  229. 

And  where  Che  letter  is  addressed  to  a  particular  person  or 
im  for  a  future  credit,  Co  be  given  Co  the  party  in  whose  fa- 
our  the  guaranty  is  drawn,  the  supreme  court  of  the  United 
•fates  has  decided  that  notice  is  necessary  to  be  given  Co  Che 
miaotor  that  the  guaranty  is  accepted  or  acted  on,  and  credit 
ifen  on  the  faith  of  it.  Edmondson  v.  Drake  Sfc,  6  Pe- 
Ki  624 ;  Douglass  4fc.  v.  Reynolds  &fc.  7  Id.  125 ;  Lee 
.Dick,  10  Id.  495,  6;  Adams  ^c.  v.  Jones,  12  Id.  207; 
bfwo&fe  ^.  V.  Dofiglass  ^c.  Id.  497 ;  Wildes  ^c.  v.  Sav- 
fB,  1  Story's  Rep.  32.  This  doctrine  has  been  recognized 
ad  acted  on  in  Ohio.  Taylor  ifc,  v.  Wetmore  tfc,  10  Ohio 
180.  '<  It  may,'^  Mr.  Justice  Story  thinks,  <<be  most  material, 
lol  only  as  to  the  guarantor's  responsibility  but  as  Co  future 
ights  and  proceedings.  It  may  regulate,  in  a  great  measure, 
nil  course  of  conduct  and  his  exercise  of  vigilance  in  regard  Co 
the  party  in  whose  service  the  guaranty  is  given.  Especially 
ii  il  important  in  the  case  of  a  continuing  guaranty,  since  it 
Rtty  guide  his  judgment  in  recalling  or  suspending  it."  7  Pe- 
ta8l25. 

In  New  York,  Cowen,  J.  has  expressed  the  opinion  (24 
Wend.  50}  chat  Che  American  cases,  which  hold  that  under  a 
BOtttracC,  guaranteeing  a  debt  yet  Co  be  made,  the  guarantor  is 
IOC  liable  to  a  suit  withouC  notice  that  the  guaranty  has  been 
MeepCed  and  acted  upon,  have  no  foundation  in  English  juris- 
frodence.  It  is  admitted  in  New  York,  that  a  declaration 
ude  Co  another  of  a  willingness  Co  become  a  guarantor,  if 
quired,  would  not  render  the  declarant  liable  as  a  guarantor 
rfthoot  compliance  with  the  express  condition  which  means 
img  notice,  Stafford  v.  Low,  16  Johns.  67 ;  that  in  such 
iset  there  must  be  notice  or  a  subsequent  consent  to  become 
guaranty,  Beekman  v.  Hall,  17  Id.  134 ;  but  it  is  consid- 
«9  that  these  cases— cases  of  express  condition,  like  Berks 

TippeU,  1  Saund.  32,  and  other  cases  in  Saund.  33,  note, 
id  Com.  Dig.  Plead.  C.  69,  70, — are  exceptions  to  the  gene- 
I  role,  that  where  one  guaranties  the  act  of  another,  his  lia- 
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V.  T}  j(  tr.mrrdKrjmi^nrA  t-:.i  'jiol  7r  x^  pmcpm.  ma  3s  :s  la 

erwi'j,  T  j^crveA'/  ''^ri  Jk.  iSrr  £.'"»wtf3»img  t  T^JU/iar.  U. 
V;^>  .V^2^«.wn.  T  £1/-^  i  Lanrt.  IJie  Pianan.  t,  EitUh 
vm^^.  ;  Hv:.  2&  '*7ib.-,*  t  ^i^^  11  IkL  4&-  :»  ^aifc  457: 
//•--.f  T  F^r^^nA  Ktr'^  ':A  iL  L  Chit  ?•-  ±S«-  ■*  Tk 
rssfcni-.v.r.  CVr*«.  J  ^c*err*s.  •  17  siiyurr  it  aia  pm 
».£-.  ▼'*>:«:  z*  -1  ^e^iKcwfi  ::  m  hi  Trrinaip  sera 
i^rr,  ;,.cuie  :  >Kr*stt.T  -riiKAK  12«  riarmcj  ▼»»  ; 

If  t'/t  '>;f<T/ii&:  iAji  t:  i^  liojina  ii  grhiicinrr,  "^  K*  no 
^..Tef  iri^  2»i4.  I  -T—  TzxTkurriz^  paraiiscc."  dweoamof 
.V^  Vo^i:  V...  v:rt  ^^  %  c>:cc:;jig.  ihac  he  Siitl  haTe  iwcioe. 
A^/m/A  4r^.  r.  fjann,  6  H^  S43.  Bii  /  m  ois  propMii  bt 
hM  pr'^r/i^d  P/r  rjct.ce  t:.  L^saelf.  Ukq  a  mast  fac  giico. 
F^Omm  4-^.  T.  PrmtUs,  3  l>5Gi,:.  512. 

Wri^hi^r  or  r«o  a  zuaraniof  voaM  oibervise  be  encided  IP 
notice  of  thi^  accep^ariee  of  Ls  gaara:A:T.  be  may.  by  cbe  iodi 
of  \i\x  \hKX0s{  of  credit,  wa:re  ali  rizhc  to  sach  oocice.  mdnikt 
hiA  9ccf/QTiVah\iiiy  depend  on  other  cooditioasw  If  it  be  ob 
fjftAxUoii  that  there  be  detault  in  paying  the  price  at  the  lime 
»tipvjlat^i  in  thie  contract,  and  notice  to  him  of  nch  defnlt, 
the  latter  notice  is  sufficient :  and  the  goaraotor  is  not  dif- 
charg^^d  by  the  purchasers  harinz  giren  a  bond  for  the  fritf. 
Wadnwwrth  ifc.  v.  Allen  tfc  8  Grat.  17-L 

1.    Within  what  time  notice  must  be  given  ef  ihe  acee/i^m 
ftj  guaranty  ;  and  of  the  amount  far  which  guarantari* 

hM  r^Mponsihle. 

In  a  ciiso  in  Massachusetts,  where  there  was  a  mere  offer  to 
guaranty  a  debt  or  debts  which  might  or  might  not  be  ato- 
wards  created,  it  was  argued  that  although  the  defendant « 
Kuuraritor  was  entitled  to  reasonable  notice  that  the  plaintilf 
had  accepted  his  guaranty  and  had  trusted  the  third  person  on 
the  faith  of  it,  yet  that  notice,  within  thirty  days  aAer  the 
drsbt  bocame  [payable,  was  a  reasonable  notice.     This  wu 
thn50  years  after  the  oifer  of  guaranty,  and  after  the  plaintiiT 
had  firnt  given  credit  on  the  faith  of  it.     The  supreme  court 
of  MnNsachnsetts  adjudged  that  this  was  not  reasonable  notice. 
Allmt  V.  Pike,  »  Cush.  238. 

Hup[)08Q  there  bo  notice  that  the  guaranty  is  accepted,  bot 
no  notice  of  the  advance  to  the  third  person,  and  no  notice  of 
the  n()n-[)ayment  by  him  until  the  amount  is  demanded  of  the 
guarantor, — the  question  may  then  be,  how  far  the  failure  to 
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give  soch  notice  will  affect  the  liability  of  the  guarantor  ; 
whether  it  will  not  operate  to  discharge  him  unless  the  de- 
mand, by  being  within  a  reasonable  time,  be  such  notice. 
White  V.  Woodward,  5  Man.  Grang.  &  Scott  814,  67  Eng. 
Gom.  Law  Rep.  814 

According  to  Mr.  Justice  Story,  all  that  is  generally  required 
of  the  person  making  the  advances  or  giving  the  credit,  after 
haviag  given  due  notice  of  his  acceptance  and  intention  to  act 
open  the  guaranty,  is  to  make  a  demand  upon  the  debtor  when 
the  credit  has  expired  or  the  amount  has  become  due,  and  upon 
his  default  to  give  notice  thereof  within  a  reasonable  time 
afterwards  to  the  guarantor.  Wildes  4*c.  v.  Savage,  1  Story's 
Rep.  32,  3.  This  is  the  general  rule ;  departed  from  in  par- 
ticular cases  which  stand  upon  peculiar  circumstances. 

Thus  in  one  case,  where  advances  not  exceeding  $50,000 
were  contemplated  upon  certain  future  contingencies  which 
might  or  might  not  arise,  it  appeared  that  the  plaintiffs,  as  soon 
as  practicable  after  receiving  the  letter  of  guaranty,  did  inform 
the  defendants  of  their  readiness  to  make  such  advances ;  so 
that  the  question  was  narrowed  to  this,  whether  notice  was 
necessary  of  the  fact  that  the  contingencies  had  arisen,  and 
the  advances  been  made,  and  of  the  amount  of  such  advances. 
Mr.  Justice  Story  considered  that  in  such  a  case  it  was  the  duty 
of  the  plaintiffs,  within  a  reasonable  time  after  the  advances 
were  actually  made,  to  give  notice  thereof  to  the  defendants, 
and  that  reliance  was  placed  upon  their  guaranty  to  ensure  the 
repayment.  And  notice  not  being  given  in  what  he  deemed 
a  reasonable  time,  nor  until  a  material  change  in  the  circum- 
stances of  the  debtors,  the  laches  of  the  plaintiffs,  it  was  held, 
discharged  the  defendants  from  all  liability  for  the  advances 
actually  made.     Cremer  v.  Higginson  ^c.  1  Mason  340. 

Id  a  case  before  the  supreme  court  of  the  United  States,  it 
was  insisted  that  to  entitle  the  plaintiffs  to  recover,  they  must 
prove  that  in  a  reasonable  time  after  they  had  made  advances 
on  the  faith  of  the  guaranty,  they  gave  notice  to  the  defen- 
dants of  the  amount  and  extent  thereof.  Mr.  Justice  Story 
in  delivering  the  opinion  of  the  court  said,  that  this  being  a 
case  of  a  continuing  guaranty,  in  which  the  parties  contem- 
plated a  series  of  transactions,  and  inasmuch  as  the  defendants 
so  soon  as  they  received  notice  of  the  acceptance  must  neces- 
sarily have  understood  that  there  would  be  successive  advances 
either  in  cash  or  by  acceptances  or  endorsements,  which  would 
be  renewed  and  discharged  from  time  to  time,  the  court  did 
not  perceive  any  ground  of  principle  or  policy  upon  which  to 
rest  the  doctrine  that  notice  of  each  successive  transaction,  as 
it  arose,  should  be  given.     If  when  all  the  transactions  under 
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the  guaranty  were  closed,  notice  of  the  amount  for  which  the 
guarantors  were  held  responsible  was,  in  a  reasonable  time  after- 
wards, communicated  to  them,  this,  it  seemed  to  the  cotirt,  was 
a  sufficient  notice  of  the  advances.  Douglass  !fc.  v.  Aqr- 
nolds  tfc.  7  Peters  126.  It  is  not  to  be  understood  that  in  such 
a  case  the  notice  to  charge  the  guarantor  must  be  as  strict  ai 
in  the  case  of  a  drawer  or  endorser  of  a  bill  of  exchange 
Reasonable  notice  is  all  that  is  essential.  Louisville  Man, 
Co.  V.  Welch,  10  How.  474. 

8.  Necessary  there  should  be  demand  on  principal  and  m 
his  refusal  notice  to  guarantor.  Consequence  of  not  gifh 
ing  it. 

In  the  case  of  Douglass  v.  Reynolds^  the  court  was  of 
opinion  that  a  demand  of  payment  should  have  been  made  of 
the  principal  debtor,  and  in  case  of  non-payment  by  him  that 
notice  of  such  demand  and  non-payment  should  have  bees 
given  in  a  reasonable  time  to  the  guarantors.  With  thisaccordi 
a  Massachusetts  case  where  the  guarantor  having  within  a  fev 
days  after  the  credit  to  the  principal  expired,  received  notice 
of  his  non-payment,  this  was  considered  within  a  reasonable 
time,  and  held  sufficient.     Dole  v.  Youngs  24  Pick.  250. 

In  case  of  failure  to  make  such  demand  and  give  notice  of 
non-payment,  the  guarantor  will  be  discharged  to  the  extent 
of  the  damage  which  he  may  have  sustained  thereby  but  no 
farther.  Consequently  if  at  the  time  the  debt  for  which  tbe 
guaranty  was  given,  became  payable,  the  party  for  whom  he 
became  guarantor  was  insolvent,  the  liability  of  such  guaran- 
tor will  remain  in  full  force.  Reynolds  S^.  v.  Douglass  t/t. 
12  Peters  503 ;  Wildes  ^.  v.  Savage,  1  Story  35,  6.  And 
whatever  benefit  might  in  any  case  result  to  the  guaiantor 
from  the  failure  to  give  him  notice  of  non-payment,  that  ben- 
efit may  be  waived  by  his  acknowledgment  of  the  debt  and 
promise  to  pay  it.  Reynolds  ^  v.  Douglass  4^  12  Peten 
505 ;  Louisville  Man.  Co.  v.  Welch,  10  How.  476. 

9.  Where  default  in  paying  negotiable  paper,  rule  as  tofie^ 

tice  to  a  person  who  is  not  a  party  to  it. 

Where  there  is  default  in  paying  a  bill  of  exchange  or  nego- 
tiable note,  and  a  person,  though  not  a  party  to  the  bill  has 
yet  before  it  became  payable,  become  a  guarantor  of  its  pay* 
ment,  there  has  been  some  question  as  to  the  necessity  of  no- 
tice to  him  of  the  dishonour.  It  is  certainly  not  necessary  to 
pursue  the  same  strictness  in  order  to  charge  the  guarantor  as 


CB.28.]  AOnON   ON  UNSEALED    INSTRUMENTS.  297 

to  charge  the  drawer  or  endorser.  Warrington  Sfc.  v.  Far- 
6er  4-e.  8  East  242. 

At  one  time  it  was  said,  that  if  the  necessary  steps  were 
not  taken  to  obtain  payment  from  the  parties  liable  on  the  bill, 
the  guarantor  would  be  discharged  ;  and  it  seemed  to  be 
thought,  that  notice  of  non-payment  should  be  given  him,  to 
guard  against  his  paying  in  his  own  wrong  when  they  were 
discharged.     Philips  v.  Astling  ^c.  2  Taunt.  206. 

That  there  has  been  a  failure  to  present  a  bill  to  the  accep- 
tor and  give  notice  of  dishonour  to  the  guarantor  is  clearly  no 
valid  objection  on  his  part,  unless  he  has  sustained  some  dam- 
age by  the  laches.  Hitchcock  ^c.  v.  Humfrey^  S  Man.  & 
Grang.  660, 44  Eng.  Com.  Law  Rep.  660.  The  presumption 
must  be  that  he  has  sustained  none,  if  the  parties  for  whom 
he  was  guarantor  were  insolvent  when  the  bill  or  note  became 
payable.  Holbrow  ^c.  v.  WilkinSj  I  Barn.  &  Cress.  10 ;  Van 
Wart  V.  Woolley  ^c.  3  Id.  439 ;  8  Eng.  Com.  Law  Rep.  8 ; 
10  Id.  146 ;  Gibbs  v.  Cannon,  9  S.  &  R.  203 ;  Leech  v.  Hill, 
4  Watis  448 ;  Taylor  v.  McCune,  1  Jones  464 ;  Reynolds 
V.  Douglass  ifc.  12  Peters  497 ;  Rhett  v.  Poe,  2  How.  486. 

In  New  York  if  a  party  guaranties  the  payment  of  a  note, 
his  undertaking  is  not  deemed  conditional  like  an  endorser; 
bat  absolute  that  the  maker  shall  pay  the  note  when  due,  or 
that  the  guarantor  will  himself  pay  it ;  and  proof  of  demand 
and  notice  of  non-payment  is  not  necessary.  Allen  v.  Right- 
mere,  20  Johns.  366;  24  Wend.  36;  1  Hill  260. 

And  in  England  it  is  now  established,  that  where  one  gua- 
ranties and  undertakes  to  pay  the  amount  of  a  note,  provided 
it  be  not  duly  honoured  and  paid  by  the  maker  at  maturity, 
he — not  being  a  party  to  the  note — is  not  entitled  to  notice  of 
dishonour.     Walton  v.  Mascall,  13  M.  &  W.  72. 

In  Ifassachusetts,  if  the  circumstances  of  the  parties  remain 
the  same,  and  the  guarantor  suffers  no  loss  by  delay,  demand 
and  notice  at  any  time  before  action  brought  will  be  sufficient. 
Babcock  v.  Bryant,  12  Pick.  133.  But  if  the  circumstances 
of  a  drawer  or  endorser  do  not  remain  the  same — if  he  was 
aolvent  when  the  paper  arrived  at  maturity  and  became  insol- 
vent afterwards,  the  effect  of  a  failure  to  make  demand  and 
^ve  notice,  may  be  very  different  from  what  it  was  in  the 
other  case.  Oxford  Bank  v.  Haynes,  8  Pick.  423 ;  Talbot 
Y.  Oay,  18  Id.  634 ;  Dole  v.  Young,  24  Id.  260 ;  Sigoumey 
ijre.  V.  Wetherell  Sfc.  6  Metcalf  662.  So  it  is  likewise  in  Ohio. 
Greene  v.  Dodge  8fc,  2  Hammond  431. 

But  demand  and  notice  may  be  waived.  Bickford  v.  Gibbs 
^^  8  Gush.  164  It  is  considered  in  Massachusetts,  that  in 
the  case  of  an  ordinary  endorser  who  has  had  no  legal  notice, 
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if  with  full  knowledge  of  his  discharge,  by  reason  of  not 
having  notice,  he  makes  a  new  promise  to  pay  the  note,  he 
may  be  charged ;  and  hence,  that  in  the  case  of  a  goarantor 
of  a  note,  a  new  promise  or  unequivocal  act  of  recognition  of 
his  continued  liability,  made  by  the  guarantor  with  full  know- 
ledge of  the  laches  of  the  holder  of  the  note,  will  continne 
the  guarantor's  liability.  Sigoumey  i^e.  v.  WeihereU  ^  6 
Metcalf  563. 

10.   Whether  an  guaranty  action  mil  lie  for  a  perscn  nst 
a  party  to  it. 

There  is.  Chancellor  Walworth  observes,  (26  Wend.  430,) 
a  mercantile  guaranty,  recognized  by  the  codes  of  commerce, 
both  of  France  and  Spain,  called  an  aval^  by  which  the  pef- 
ment  of  a  bill  of  exchange  may  be  guarantied.  When  the 
form  of  the  aval  is  such  that  it  can  operate  as  a  general  en- 
dorsement, it  will  pass  to  any  subsequent  endorsee  or  bolder 
of  the  bill,  in  the  same  manner  as  if  it  was  an  endorsemeot 
on  the  bill  itself;  but  when  it  is  restricted  in  its  terms,  as  in 
case  of  an  endorsement  filled  up  without  words  of  negotii- 
bility,  it  can  only  be  sued  by  the  person  to  whom  it  is  given. 
Code  of  Com.  of  France,  Rod.  Transl.,  B.  1,  art.  142;  Code 
of  Com.  of  Spain,  in  French,  by  Foucher,  p.  165,  tit.  1,^6. 
art.  477,  478.  But  to  make  the  guarantor  liable  in  those  eases 
the  same  protests  and  notices  are  necessary  as  in  the  case  of 
a  real  endorser.  Crivelli's  Diet.  Du  Droit,  tit.  Aval.  Tbat 
species  of  negotiable  mercantile  guaranty,  is  not  even  co-ex- 
tensive with  those  countries  where  the  civil  law  prevails;  for 
in  the  case  of  Cooley  v.  Lawrence^  4  Martins'  Rep.  640,  the 
supreme  court  of  Louisiana  held  that  a  guaranty  of  that  vk 
ture  was  not  known  to  the  laws  of  that  state,  but  mast  be 
governed  by  the  rules  of  other  special  contracts.  See  alsOf 
3  Martin's  Rep.  N.  S.  659 ;  10  Louis.  R.  374.  And  Mr.  Belli 
the  distinguished  commentator  on  the  commercial  law  of  Scot- 
land, where  the  civil  law  also  prevails,  distinctly  expresses  tbs 
opinion  that  the  separate  guaranty  of  a  bill  or  note  is  not  Df 
gotiable  so  as  to  authorize  a  subsequent  holder  to  sue  on  it  ia 
his  own  name.  1  Bell's  Comm.  oYi  Com.  Law  of  Scotlioi 
376. 

Considering  the  question  with  reference  to  the  law  of  En- 
gland and  the  law  of  New  York,  Chancellor  Walvwrik  thiolEi 
that  a  guaranty  upon  a  negotiable  note,  whereby  the  gmiaD- 
tor  agrees  with  the  holder  of  the  note,  that  he  will  be  an8we^ 
able  that  the  note  shall  be  paid  to  him  or  to  his  order,  or  tin 
bearer  hereof,  when  it  becomes  due,  is  probably  negotiable  bf 
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f  is  not  negotiable  so  as  to  authorize  the  assignee  to 
mit  thereon  in  his  own  name.  McLaren  v.  WcUson^s 
S6  Wend.  430.  It  must,  says  Cowen,  J.,  end  where  it 
ike  a  bond  or  other  like  chose  in  action.  S.  C.  19 
568. 

sre  be  an  agreement  that  a  bill  shall  be  honoured  by 
rees,  the  party  with  whom  that  agreement  is  made  may 
1  an  action  thereon  and  recover  the  damages  which 
fiistained  by  the  breach  thereof.  But  the  contract  is 
otiable.  And  on  it  no  one  can  sue  in  his  own  name 
original  party  to  the  contract,  unless  it  be  otherwise 
I  by  statute.     Birckhead  v.  Broton,  5  Hill  646. 


CHAPTER  XXIX. 

ACTION  ON   A  PBOMISB    TO    INDEMNIFY. 

l9  consideration  for  promise;  and  legality  of  act 
against  which  indemnity  is  given. 

nuticular  promise  sued  on  is  sometimes  regarded  as 
lUateral  but  an  original  one.  Nevertheless  there  must 
Mderation  for  it.     Myers  v.  Morse,  15  Johns.  427. 

furiflprfitinn   waa   snffir.iAnt   in  Prnin.  v.  Crnld.  R  Pir.lr. 
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and  valid  promise.  Fletcher  v.  Hatiot,  Hutt.  65 ;  Battersejf'i 
case,  Winch.  48 ;  1  Vin.  Abr.  299,  pi.  27 ;  Arundel  v.  Oardir 
ner,  Cro.  Jac.  652 ;  Allaire  v.  Otiland,  2  Johns.  Cas.  64 ; 
Coventry  v.  Barton,  17  Johns.  142 ;  Stone  v.  Hooker^  9  Cow. 
154 ;  Avery  v.  Halsey,  14  Pick.  174 ;  Ives  v.  Jones,  3  Iredell 
538  ;  Davis  v.  Arlidge,  3  Hill  170. 

The  general  rule,  that  between  wrongdoers  there  is  neither 
indemnity  nor  contribution,  is  spoken  of  by  Lord  Ellenhih 
rough  in  Farehrother  v.  Ansley,  1  Camp.  346,  and  Wilson  ?. 
Milner,  2  Id.  452.     If  the  effect  of  the  decision  in  the  laat 
case  was,  that  wherever  it  turns  out  thai  the  parties  are  wrong, 
there  can  be  no  indemnity,  Lord  Denman  has  said,  he  thinks 
the  decision  is  not  sustainable.     Belts  ifc,  v.  Cribbins,  2  Ado). 
&  El.  57,  29  Eng.  Com.  Law  Rep.  38.     To  avoid  the  obliga- 
tion of  indemnity,  the  object  and  design  of  the  parties  mast 
be  to  commit  a  trespass  or  to  do  some  other  unlawful  act. 
Jameison  v.  Calhoun,  2  Spears  19. 

A  judgment  creditor  delivers  a  Ji,  fa.  to  a  sheriff,  and  af- 
firms to  him  that  certain  goods  in  the  shop  of  one  man  an 
the  goods  of  another  and  liable  to  the  execution  against  the 
latter,  and  requires  the  sheriff  to  levy  the  execution  thereoo, 
and  in  consideration  of  his  so  doing,  promises  to  enter  ioto 
bond  to  save  him  harmless.  The  sheriff  giving  credence  to 
this  promise,  entered  the  shop  and  took  the  goods ;  for  which 
the  owner  of  the  shop  sued  him  and  recovered  damages  and 
costs.  Whereupon  an  action  was  brought  against  the  creditor 
for  breach  of  his  promise.  Though  it  was  objected  that  the 
promise  on  this  consideration  was  against  law,  the  actioawas 
maintained.     Arundel  v.  Gardiner,  Cro,  Jac.  662. 

Where  under  the  defendant's  express  directions,  the  plain- 
tiff has  done  an  act  which  occasions  an  injury  to  third  per- 
sons, yet  if  such  act  is  not  apparently  illegal  in  itself,  bat  it 
done  honestly  and  bona  fde  in  compliance  with  those  diree- 
tions,  the  defendant  is  bound  to  indemnify  the  plaintiff  against 
the  consequences  thereof.  Belts  Sf'c,  v.  Oibbins,  2  Add.  If> 
El.  57;  Toplis  v.  Grane,  6  Bingh.  N.  C.  636,  36  Eng.  Com. 
Law  Rep.  263. 

2.  How  far  material  to  give  notice  to  indemnijier. 

If  a  demand  be  made  which  the  person  indemnifying  ii 
bound  to  pay,  and  notice  be  given  to  him,  and  he  refuse  to 
defend  the  action,  in  consequence  of  which  the  person  to  be 
indemnified  is  obliged  to  pay  the  demand,  that,  says  Bulkft 
J.,  is  equivalent  to  a  judgment,  and  estops  the  other  party 
from  saying  that  the  defendant  in  the  first  action  was  not 
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tionnd  to  pay  the  money.  Duffield  v.  Scott^  3  T.  R.  374. 
[f  there  was  no  notice  to  the  party  called  on  for  an  indemnity, 
le  may  be  let  in  to  shew  that  (he  plaintiff  has  no  claim  in 
mpect  of  the  alleged  loss  or  not  to  the  amount  alleged ;  that 
18  made  an  improvident  bargain;  and  that  the  defendant 
night  have  made  better  terms  if  the  opportunity  had  been 
pyen  him.  That,  however,  will  not  be  assumed,  when  it  is 
lot  proved.  Smith  v.  Compton  ^c.  3  Barn.  &  AdoL  407,  23 
Bog.  Com.  Law  Rep.  106. 

!•   Whether  judgTnent  against  plaintiff  authorizes  him,  be- 
fore paying  it,  to  sue  indemnifier. 

After  what  has  been  said  in  treating  of  the  action  on  a 
covenant  or  obligation  to  indemnify,  {ante,  ch.  10,  p.  116-122,) 
rat  little  need  be  added  here  as  to  the  effect  of  a  judgment 
igainst  the  party  to  whom  the  indemnity  is  given. 

Where  a  defendant  requested  the  plaintiff  to  defend  a  cer- 
aia  suit  and  promised  to  indemnify  him  from  all  costs,  liabil- 
ties  and  damages,  and  to  pay  all  which  he  might  incur,  this 
iromise  was  considered  to  be  broken  by  a  Judgment  against 
Ji6  plaintiff;  and  before  paying  the  damages  recovered  of  him 
le  maintained  an  action  therefor.  Stroh  v.  Kimmel,  8  Watts 
167 ;  Carman  v.  Noble,  9  Barr  371. 

An  officer  takes  goods  of  a  lessee  in  execution  from  off  the 
maed  premises,  and  on  receiving  an  instrument  of  indemnity 
Brom  the  creditor,  pays  him  the  proceeds,  without  discharging 
die  landlord's  claim  for  rent.  A  judgment,  afterwards  obtained 
ly  the  landlord  against  the  officer,  is  sufficient  proof  of  the 
DtBcer's  being  damnified,  whether  he  has  paid  it  or  not.  The 
officer  may  commence  his  action  against  the  creditor,  without 
my  demand  on  the  creditor  to  indemnify  him.  Crawford 
it.  V.  Jarretts  adm%  2  Leigh  633. 

4*   What  expenses  may  be  recovered  from  indemnifier. 

A  defendant  promises  to  save  the  plaintiff  harmless  from 
OOB  in  consequence  of  signing  a  bond  or  surety.  If  the  surety 
8  obliged  to  pay  the  bond,  the  principal  is  to  repay  him  what 
le  has  been  obliged  to  advance,  together  with  all  such  reasona- 
ble expenses  as  he  may  have  been  obliged  to  incur  and  which 
Day  be  considered  as  the  necessary  consequence  of  the  neglect 
f  the  principal  to  discharge  his  own  debt.  But  extraordinary 
xpenseSi  which  might  have  been  avoided  by  payment  of  the 
loney,  or  remote  and  unexpected  consequences,  are  not  con- 
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sidered  as  coming  within  the  contract.     Hayden  v.  Cahot^  17 
Mass.  402. 

A  man  has  no  right,  merely  because  he  has  an  indemnity^ 
to  defend  an  action,  and  to  put  the  person  guaranteeing  to 
useless  expense.  Gilleit  v.  Rippon^  1  Mood.  &  Malk.  406, 
22  Eng.  Com.  Law  Rep.  410.  His  defence  and  the  expeoae 
thereby  incurred,  may  sometimes  be  justified  by  the  nature  of 
the  defendant's  agreement.  Smith  v.  Comptan  S^c  3  Bara 
&  Adol.  407,  23  Eng.  Com.  Law  Rep.  106.  But  as  a  general 
rule,  a  person  should  not  inflame  his  own  account  against  an- 
other by  incurring  additional  expense  in  the  unrighteous  resis- 
tance to  an  action  which  he  cannot  defend.  Short  v.  KaUnh 
way,  11  Adol.  &  El.  28,  39  Eng.  Com.  Law  Rep.  17. 

6.  Insurance  of  buildings  against  loss  by  fire  is  in  effect 
a  contract  of  indemnity. 

An  insurance  of  buildings  against  loss  by  fire,  although  in 
popular  .language  it  may  be  called  an  insurance  of  the  estate, 
is  in  effect  a  contract  of  indemnity,  with  an  owner,  or  other 
person  having  an  interest  in  the  preservation  of  the  buildings, 
as  mortgagee,  tenant,  or  otherwise,  to  indemnify  him  agaimt 
any  loss  which  he  may  sustain  in  case  they  are  destroyed  or 
damaged  by  fire.  If,  therefore,  the  assured  has  wholly  parted 
with  his  interest  before  they  are  burnt,  and  they  are  afterwaids 
burnt,  the  underwriter  incurs  no  obligation  to  pay  anybody. 
The  contract  was  to  indemnify  the  assured ;  if  he  has  sue- 
tained  no  damage,  the  contract  is  not  broken.  If,  indeed,  oil 
a  transfer  of  the  estate,  the  vendor  assigns  his  policy  to  the 
purchaser,  and  this  is  made  known  to  the  insurer,  and  is  a»* 
sented  to  by  him,  it  constitutes  a  new  and  original  promise  to 
the  assignee  to  indemnify  him  in  like  manner  whilst  he  retains 
an  interest  in  the  estate ;  and  the  exemption  of  the  insurer 
from  further  liability  to  the  vendor,  and  the  premium  already 
paid  for  insurance  for  a  term  not  yet  expired,  are  a  good  con- 
sideration for  such  promise,  and  constitute  a  new  and  valid 
contract  between  the  insurer  and  the  assignee.  But  such  qd- 
dertaking  will  be  binding,  not  because  the  policy  is  any  way 
incident  to  the  estate,  or  runs  with  the  land,  but  in  consequence 
of  the  new  contract.  Sadlers  Co.  v.  Badcock  ^.  2  Atk.  654 ; 
Lynch  ^.  v.  Dalzell  Sp:.  4  Brown's  Par.  Cas.  (Tomlin's  cdi.) 
431 ;  Carroll  i^.  v.  Boston  Mar.  Ins.  Co.  8  Mass.  515; 
jEtna  Fire  Ins.  Co.  v.  Tyler,  16  Wend.  397 ;  Wilson  v. 
Hill,  3  Metcalf  68,  9;  Columbia  Ins.  Co.  ▼.  Lmtremee,  W 
Peters  607 ;  Carpenter  v.  Prwidence  W.  Ins.  Co,  16  Id.  503; 
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Bank  v.  Mut  Ass.  Soc'y  Sfc.  4  Leigh  69;  WheeU 
Ins.  Co.  V.  Morrison,  11  Id.  354;  Brough  v.  Higgins 
2  Orat.  412.  If  the  assured,  after  a  loss,  assign  his  right 
Bcover  that  loss,  it  will  stand  on  the  same  footing  as  the 
SQinent  of  a  debt  or  right  to  recover  a  sum  of  money  ac- 
tf  due.  Like  the  assignment  of  any  other  chose  in  action, 
^1  give  the  assignee  an  equitable  interest  and  a  right  to 
fwt  in  *  the  name  of  the  assignor,  subject  to  set  off  and 
ar  equities.  Wilson  v.  Hill,  3  Metcalf  69.  See  ante, 
W7,8. 
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TITLE  m. 

RIGHT  OF  ACTION  ON  PROMISES  GENERALLY; 
EXPRESS  AND  IMPLIED. 


Chap.  30.  Consideration  required  to  support  a  promise. 

31.  What  is  generally  necessary  to  ^i.  liability  on  apromiie, 

express  or  implied.     How  contract  may  be  made  by  an 
agent  or  through  the  post. 

32.  Of  action  for  breach  of  promise  to  marry;  or  fortluD|i 

furnished  to  a  wife  or  child. 

33.  Action  on  a  contract  for  the  sale  of  land;  or  for  the  brMeh 

of  any  warranty,  express  or  implied. 

34.  Action  against  a  tenant  for  rent ;  or  for  use  and  oocapip 

tion ;  or  for  failure  to  keep,  and  deliver  up,  premises  is 
good  repair. 

35.  Action  for  proportion  of  general  average. 

36.  Action  against  a  corporation,  professional  man,  broker  or 

other  agent  for  breach  of  duty. 

37.  Action  for  services  rendered,  work  done  or  materials  te^ 

nished. 

38.  Action  for  the  price  of  goods. 

39.  Action  for  money  lent. 

40.  Action  for  money  paid  by  plaintiff  to  defendant's  use. 

41.  Action  for  money  received  by  defendant  to  plaintiff 's  use. 

42.  Action  on  a  promise  to  account;  or  on  account  stated. 


CHAPTER   XXX. 

CONSIDERATION   RE<^UIRED   TO    SUPPORT    A    PROMISB. 

1.   General  rule  as  to  necessity  of  consideration. 

It  was  observed  by  Lord  Loughborough,  that  a  barguD 
without  a  consideration,  is  a  contradiction  in  terms,  and  can- 
not exist.  2  Yes.  jr.  208.  From  what  has  been  already  sud 
in  chapter  15,  {ante,  p.  141,)  it  may  be  inferred  that  by  the 
law  of  England,  a  promise,  not  contained  in  a  deed,  is  void,  if 
the  promise  be  without  consideration.     2  Evans'  Pothier  1& 

A  promise  to  pay  money  as  a  gift,  is  no  more  a  ground  of 
action  than  a  promise  to  deliver  a  chattel  as  a  gift     Noble  ▼. 
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miihy  2  Johns.  62.  Though  the  promise  be  in  a  note,  the 
fendant  may  shew  that  there  was  not  a  sufficient  considera- 
D.  Pearson  v.  Pearson,  7  Johns.  26  ;  Shoemaker  v.  Rosa 
.  17  Id.  301.  If  it  appear  that  a  parent  from  love  and  nat- 
J  affection  promised  to  give  his  child  money  or  a  chattel,  such 
comise  cannot  be  enforced  at  law.  Fink  v.  Cox,  18  Johns. 
B. 

2.    What  consideration  is  insufficient ;  what  is  sufficient. 

It  is  a  known  rule  of  law  that  to  make  a  promise  obligatory 
)re  must  be  some  benefit  to  the  party  making  it  or  some 
triment  to  the  party  to  whom  it  is  made.  Jones  v.  ^l^A- 
rnham,  4  East  463  ;  Fowler  v.  Shearer^  7  Mass.  22.  An 
gagement  which  is  all  on  one  side — the  other  party  not 
iDg  any  thing  or  bound  to  do  any  thing — is  nudum  pactum. 
f»ke  V.  Oxl^,  3  T.  R.  663. 

But  when  the  action  is  founded  on  mutual  promises,  and 
M  one  promise  the  consideration  of  the  other,  it  is  not  neces- 
iry  that  the  act  promised  to  be  done  by  the  plaintiff  should 
ppear  to  be  immediately  beneficial  to  the  defendant  in  order 
iiupport  the  obligation  of  his  promise.  It  is  sufficient  that 
s  performance  would  be  detrimental  to  the  plaintiff  or  de- 
rive him  of  a  right  which  he  before  possessed.  An  injury 
)one  party  or  a  benefit  to  another,  is  sufficient  consideration 
wa  promise.  Miller  v.  Drake^  I  Gaines's  Rep.  46 ;  Buller, 
.,  Nerot  V.  Wallace,  3  T.  R.  24 ;  Forster  v.  Fuller,  6  Mass. 
& 

The  vendee  of  a  slave  being  entitled,  if  there  should  be  a 
ulare  to  deliver  the  slave,  to  recover  his  damages  by  reason 
f  snch  failure,  it  is  agreed  that  in  such  contingency  the  ven- 
orwill  pay  $  100  certain  and  relinquish  any  claim  to  be  dis- 
harged  by  a  less  sum  and  that  in  consideration  thereof  the 
cndee  will  relinquish  his  right  to  claim  of  the  vendor  a  lar- 
erium  to  which  his  damages  might  in  fact  amount.  This 
I  not  nudum  pactum  but  a  valid  agreement  for  breach  of 
'hich  the  vendee  may  sue  the  vendor.  Brooke  v.  Waring, 
Gill  9. 

It  being  discovered  that  the  plaintiff  had  accepted  a  bill  for 
hal  was  not  the  correct  balance  due  the  payee,  those  parties 
d  the  endorsee  agreed  that  that  bill  should  be  given  up  and 
jls  stead  a  new  bill  given  for  such  other  sum  as  arbitrators 
raid  award  to  be  the  balance  due.  The  arbitrators  awarding 
It  the  balance  was  £  318.  Is.  less  than  the  former  bill,  and 
I  endorsee  refusing  to  give  up  the  former  bill,  an  action  was 
iotained  against  him.  Gibbs,  J.  said,  '*  the  plaintiff  cer- 
¥oi^  n.— 20 
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tainly  would  never  have  entered  into  this  agreement  to  refer 
and  give  a  new  bill  for  the  balance  found  unless  the  defendant 
had  come  into  the  measure  and  agreed  to  give  up  this  bill: 
the  plaintiff  would  never  have  left  this  bill  outstanding  in  tl» 
hands  of  the  defendant,  exposing  himself  to  have  the  amount 
of  both'  bills  recovered  against  him.  In  giving  the  second 
bill,  the  plaintiff  gives  that  which  is  beneficial  to  the  payee; 
and  the  giving  up  the  former  bill  is  part  of  the  equivalent  paid 
for  the  doing  that  which  is  beneficial  to  the  payee.  It  appean 
to  me,  therefore,  that  there  is  a  sufficient  consideration  for  the 
promise."     Baily  v.  Crofts  4  Taunt.  611. 

On  the  back  of  a  lease,  a  person  other  than  the  lessee  writes 
an  engagement  that  the  undertaking  therein  shall  be  performed. 
It  may  be  presumed  that  the  lease  would  not  have  been  obtained 
without  such  guarantee ;  the  permitting  the  lessee  to  occupy 
in  consideration  of  the  guaranty,  is  a  sufficient  consideration 
for  that  guaranty.  Adams  v.  Bean,  12  Mass.  139 ;  ante,  f. 
285. 

To  induce  a  person  to  become  or  to  remain  surety  for  ano- 
ther a  promise  is  made  by  a  third  person  to  indemnify  biffl 
against  all  loss  in  consequence  of  his  becoming  such  saretj; 
the  consideration  is  sufficient  to  sustain  an  action  on  the  pro- 
mise to  obtain  recompense  for  damages  which  would  not  hare 
been  sustained  but  for  that  promise.  Carroll  v.  iVi2on,4W. 
&  S.  526 ;  Carman  v.  Noble,  9  Barr  370. 

Money  or  credit  is  raised  by  the  note  of  one  man  for  the 
benefit  of  another.  This  last  being  the  real  debtor — bound 
to  indemnify  the  maker  of  the  note  for  what  the  holders  might 
recover, — promises  them  to  settle  the  note  by  a  particular  daf 
if  they  will  withdraw  it  from  bank ;  and  it  is  withdrawn- 
There  is  sufficient  consideration  to  sustain  his  promise.  iSM- 
arls  V.  Eden,  2  Gaines's  Rep.  150. 

The  being  indebted  is  a  sufficient  consideration  to  ground  i 
promise  co-extensive  with  that  consideration.  But  if  the  debt 
be  a  decedent's  there  must  be  some  particular  consideration  to 
sustain  a  promise  by  a  personal  representative  in  his  individuil 
capacity.     Rann  ^c.  v.  Hughes,  7  T.  R.  346,  note. 

It  was  laid  down  by  Yates,  J.,  that  any  damage  to  another 
or  suspension  or  forbearance  of  his  right  is  a  foundation  for 
an  undertaking  and  will  make  it  binding ;  though  no  actual 
benefit  accrues  to  the  party  undertaking.  Pillans  6^  v. 
Mierop  ^c.  3  Burr.  1673.  Right  is  a  correlative  term. 
There  must  be  some  object  of  right;  some  object  of  suit; 
some  party  who  in  respect  of  some  fund,  or  some  character 
known  in  the  law  is  liable  ;  otherwise  there  cannot  be  said  to 
be  any  right.     Unless  a  right  is  capable  of  being  exercised—* 
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Diess  it  can  be  put  in  force — there  can  be  no  suspension 
f  it.  Jones  v.  Ashbumham,  4  East  463.  When  such  a 
ight  exists,  an  actual  forbearance  to  sue  may  often  in 
onnexion  with  other  facts  be  evidence  of  an  agreement 
)  forbear,  and  as  such  form  a  good  consideration  for  a 
romise.  Walker  v.  Sherman,  11  Metcalf  170;  Breed  v. 
lilhatise,  7  Conn.  523.  But  the  mere  hope  or  expectation  of 
>rbearance— -or  the  fact  of  forbearance  without  any  promise — 
t  Dot  to  be  confounded  with  an  agreement  to  forbear.  Byles 
D  Bills  90,  note;  Crojls  v.  Beal,  11  Com.  Bench  (2  J.  Scott) 
72,  73  Eng.  Com.  Law  Rep.  172.  To  constitute  a  forbear- 
ace  to  sue  a  third  person,  a  good  consideration  for  a  promise 
Y  a  stranger  to  the  original  consideration,  it  must  have  been 
I  pnrsuance  of  an  agreement  to  forbear.  In  such  a  case  the 
ijary  to  the  promisee  and  the  benefit  to  the  debtor,  both 
oocur  in  making  the  consideration  valid.  Mecomey  v.  Stan- 
!jr,  8  Cush.  87;  Lonsdale  v.  Brown,  4  Wash.  C.  C.  R.  150, 
51.  It  matters  not  that  the  agreement  was  made  before  the 
lebt  became  payable,  if  the  agreement  be  to  forbear  to  sue 
iter  a  cause  of  action  shall  have  arisen.  Hamaker  v.  Eber^ 
ey,  2  Binn.  506  ;  Johnes  v.  Potter,  5  S.  &  R.  522. 

If  there  has  been  actually  commenced  a  suit,  the  final  suc- 
cess of  which  is  involved  in  some  doubt,  the  giving  up  the 
:laim  in  that  suit,  is  a  good  consideration  to  support  a  promise 
*o  pay  a  stipulated  sum.  Longridge  ^c.  v.  Dorville  Sfc.  5 
BvD.  &  Aid.  117,  7  Eng.  Com.  Law  Rep.  43. 

If  in  consideration  of  the  debtors'  making  a  general  assign- 
ment of  their  property  to  a  trustee  for  their  creditors,  the  trus* 
t«e  at  the  time  of  making  the  deed,  promises  that  the  work- 
men shall  be  paid  at  any  rate,  an  action  for  breach  of  this 
ptomiae  may  be  maintained  against  him  by  one  of  the  work- 
men. Hind  V.  Holdship,  2  Watts  105.  There  being  a  suffi- 
ei^t  consideration,  and  the  promise  being  in  writing,  it  is  no 
ebjeetion  that  it  is  a  promise  to  pay  the  debt  of  another.  And 
be  fi>r  whose  interest  the  promise  is  made  may  maintain  an 
ictioD  on  it,  although  the  promise  be  made  to  another  and 
W  to  him.  Com.  Dig.  Action  upon  the  case  upon  assumpsit, 
£•)  Arnold  Ift.  v.  Lyman,  17  Mass.  400 ;  Uhland  v.  Uhland, 
l7S.dtR.  268. 

Si  Past  consideration  not  sufficient  unless  benefii  was  con^ 
/erred  at  defendants  request. 

A  past  consideration,  although  beneficial  to  the  defendant, 
k  not  sufficient  unless  the  courtesy  were  moved  by  n  suit  or 
leqaest  of  the  party  that  gives  the  assumpsit.    Lampleigh  v. 
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Brathwait,  Hob.  105.     It  will  not,  without  such  request,  sus- 
tain a  subsequent  promise.     Hunt  v.  Bate,  272,  a.  ;  1  Rolle'i 
Abr.  1 1 ;  Hayes  v.  Warren,  2  Str.  933 ;   Tindal,  C.  J.  1  Man. 
&  Gr.  166 ;  Chaffee  v.  Thamas,  7  Cow.  358.     There  are  some 
decisions  the  other  way.    Greeves  v.  McAllister^  2  Binii.  591. 
But  the  weight  of  authority  is  that  though  there  may  be  an 
express  promise  by  the  defendant  to  pay  money,  yet  if  the 
consideration  for  it  (be  not  continuing,  as  in  Carroll  v.  NixoR, 
4  W.  &  S.  525,  but)  was  past,  and  executed  long  before— « 
benefit  voluntarily  conferred  by  the  plaintiff,  and  received  bf 
the  defendant — but  not  conferred  at  the  request  of  the  defen- 
dant— the  consideration  is  not  sufficient.     Eastwood  v.  Ka^ 
yon,  1 1  Adol.  &  El.  438,  39  Eng.  Com.  Law  Rep.  137.     In  so 
holding,  the  court  of  king's  bench  considers  that  it  is  justified 
by  the  old  common  law  of  England.    ( 1  Smith's  Leading  GaL 
67.)     The  distinction  as  to  request,  Lord  Denman  remarks, 
<^  is  noted  and  was  acted  upon  in  Townsend  v.  Hunt,  Cro.  Car. 
408,  and  indeed  in  numerous  old  books;  while  the  principle 
of  moral  obligation  does  not  make  its  appearance  till  the  days 
of  Lord  Mansfield,  and  then  under  circumstances  not  incon- 
sistent with  the  ancient  doctrine  when  properly  explained." 
11  Adol.  &  El.  438. 

4.  Rule  in  Lord  Mansfield's  time  as  to  moral  obligation  ie 
ing  a  sufficient  consideration. 

The  leading  cases  on  this  subject,  in  his  time  were  Hawkes 
V.  Saunders,  Cowp.  290,  and  Atkins  v.  Hill,  Id.  288.  When 
it  was  argued  before  him  that  to  make  a  consideration  to  sup* 
port  an  assumpsit  there  must  be  either  an  immediate  benefit 
to  the  party  promising,  or  a  loss  to  the  person  to  whom  the 
promise  was  made.  Lord  Mansfi£ld  would  not  agree  to  that 
being  the  only  ground  of  consideration  sufficient  to  raise  an 
assumpsit,  '*  Where,"  he  said,  '*  a  man  is  under  a  legal  or 
equitable  obligation  to  pay,  the  law  implies  a  promise,  though 
none  was  ever  actually  made.  A  fortiori,  a  legal  or  equitable 
duty  is  a  sufficient  consideration  for  an  actual  promise.  Where 
a  man  is  under  a  moral  obligation,  which  no  court  of  law  or 
equity  can  enforce,  and  promises,  the  honesty  and  rectitude 
of  the  thing  is  a  consideration.  As  if  a  man  promise  to  pay 
a  just  debt,  the  recovery  of  which  is  barred  by  the  statute  of 
limitations ;  or  if  a  man,  after  he  comes  of  age,  promises  to 
pay  a  meritorious  debt,  contracted  during  his  minority,  bat 
not  for  necessaries ;  or  if  a  bankrupt,  in  affluent  circumstances 
after  his  certificate,  promises  to  pay  the  whole  of  his  debts; 
or  if  a  man  promise  to  perform  a  secret  trust,  or  a  trust  fo^ 
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for  want  of  writing,  by  the  statute  of  frauds.  In  such  and 
many  other  instances,  though  the  promise  gives  a  compul- 
sory remedy,  where  there  was  none  before,  either  in  law 
or  equity ;  yet  as  the  promise  is  only  to  do  what  an  hon- 
est man  ought  to  do,  the  ties  of  conscience  upon  an  up- 
right man  are  a  sufficient  consideration."  Cowp.  290.  Buller^ 
J.  was  of  the  same  opinion.  "  The  true  rule,"  he  said,  "  is 
that  wherever  a  defendant  is  under  a  moral  obligation,  or  is 
liable  in  conscience  and  equity  to  pay,  that  is  a  sufficient  con- 
sideration."    S.  C.  294 

<S.  Lord  MansfieUPs  decisions  remarked  on  hy  Lord  Den- 
man. 

The  counsel  who  argued  for  the  plaintiff  in  Lee  v.  Mug- 
j^mdge,  2  Barn.  &  Adol.  811,  22  Eng.  Com.  Law  Rep.  187, 
^poke  of  Lord  Mansfield  as  having  considered  the  rule  of 
w^udum  pactum  too  narrow,  and  maintained  that  all  promises 
deliberately  made  ought  to  be  held  binding.     <<  I  do  not," 
Xjord  Denman  observes,  "  find  this  language  ascribed  to  him 
"*>y  any  reporter,  and  do  not  know  whether  we  are  to  receive 
iCasa  traditional  report  or  as  a  deduction  from  what  he  does 
si^ppear  to  have  laid  down.     If  the  latter,  the  note  to  Wennall 
v--  Adney,  3  Bos.  &  Pul.  249,  shews  the  deduction  to  be  erro- 
neous.   If  the  former,  Lord  Tenterden  and  his  court  declarfid 
that  they  could  not  adopt  it  in  Littlefield  v.  Shee."    2  Barn. 
&AdoL  811,  22  Eng.  Com.  Law  Rep.  187.     "Indeed,"  con- 
tinues Lord  Denman,  "  the  doctrine  would  annihilate  the  ne- 
c^ity  for  any  consideration  at  all,  inasmuch  as  the  mere  fact 
^f  giving  a  promise  creates  a  moral  obligation  to  perform  it. 
Ilie  enforcement  of  such  promises  by  law,  however  plausibly 
i^ociled  by  the  desire  to  effect  all  conscientious  engage- 
fOBots,  might  be  attended  with  mischievous  consequences  to 
^iety ;  one  of  which  would  be  the  frequent  preference  of 
Voluntary  undertakings  to  claims  for  just  debts."    Eastwood 
7.  Kenyan,  11  Adol.  &  El.  348,  39  Eng.  Com.  Law  Rep.  143, 
i   If  the  holder  of  a  gratuitous  note  can  set  it  up  as  a  legal 
claim,  it  would  be  extremely  difficult  to  apply  to  his  case  the 
niles  made  for  preserving  the  distinction  between  volunteers 
and  creditors.     Shaw,  G.  J.,  in  Parish  v.  Stone,  14  Pick.  203. 
The  conclusion  arrived  at  in  the  note  to  Wennall  v.  Adney, 
3  Bos.  &  Pul.  242,  wherein  most  of  the  older  cases  are  col- 
lected, Lord  Denman  has  said  (m  Eastwood  v.  Kenyon,  11 
Adol.  d&  El.  348,)  seems  to  be  correct  in  general.     It  is  that 
"an  express  promise  can  only  revive  a  precedent  good  consi- 
deratiooi  which  might  have  been  enforced  at  law  through  the 
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medium  of  an  implied  promise,  had  it  not  been  suspended  by 
some  positive  rule  of  law ;  but  can  give  no  original  cause  of 
action  if  the  obligation  on  which  it  is  founded  never  coold 
have  been  enforced  at  law,  though  not  barred  by  any  legal 
maxim  or  statute  provision."  Instances  are  given  of  voidable 
contracts,  as  those  of  infants,  ratified  by  an  express  promise 
after  age,  and  distinguished  from  void  contracts,  as  of  married 
women  not  capable  of  ratification  by  them  when  widows, 
Loyd  V.  Lee^  1  Str.  94;  debts  of  bankrupts  revived  by  sub- 
sequent promise  after  certificate;  and  similar  cases. 

To  that  note  in  3  Bos.  &  Pul.  there  is  no  allusion  in  Barnes 
V.  Hedley,  2  Taunt.  184,  Cooper  v.  Martinj  4  East  76,  or 
Lee  V.  MuggeridgCf  5  Taunt.  36,  I  Eng.  Com.  Law  Rep.  10. 
Of  these  cases,  Barnes  v.  Hedley  is  deemed  fully  consistent 
with  the  doctrine  laid  down  in  that  note,  and  Cooper  v.  Mar- 
tin not  inconsistent  with  it ;  but  that  doctrine  was  departed , 
from  in  Lee  v.  Muggeridge,  and  from  the  authority  of  thi^ 
case,  there  is  the  dissent  of  Lord  TenterdeUj  in  Littiefield  v  - 
Sheey  2  Barn.  &  Aid.  811;  and  of  Lord  Denman^  in  Ei 
wood  V.  Kenyon,  11  Adol.  &  El.  348. 

6.  View  of  Tindal,  C.  J.  on  the  question  whether  an  execiUe^  W 
consideration  will  support  a  promise^  although  expres^^t 
other  than  t/iat  which  the  law  itself  would  have  impUed, 

Where  the  consideration  is  one  from  which  a  promise  is  b  ^ 
law  implied,  there  no  express  promise  made  in  respect  of  tba^^ 
consideration,  after  it  has  been  executed,  differing  from  th^^ 
which  by  law  would  be  implied,  can  be  enforced.     Brown  ^^ 
Crwnp,  6  Taunt.  300,  1  Eng.  Com.  Law  Rep.  389 ;  HopkimS 
if  wife  V.  Logan,  5  M.  &  W.  241 ;  Granger  v.  Collins^  6  Id- 
458 ;  Jackson  v.  Cobbin,  8  Id.  790 ;  Roscorla  v.  Thomas,  3 
Adol.  &  El.  N.  S.  234 ;  43  Eng.  Com.  Law  Rep.  713.     These 
cases,  Tindal,  C.  J.  remarks,  may  have  proceeded  on  the  prin- 
ciple that  the  consideration  was  exhausted  by  the  promise  im- 
{died  by  law,  from  the  very  execution  of  it ;  and  consequently! 
any  promise  made  afterwards,  must  be  nudum  pactum^  then 
remaining  no  consideration  to  support  it.     7  Sian.  &,  Grang. 
815. 

The  case,  he  thinks,  may  perhaps  be  different  where  thm 
is  a  consideration  from  which  no  promise  would  be  implied  by 
law  ;  that  is,  where  the  party  suing  has  sustained  a  detrimflo' 
to  himself,  or  conferred  a  benefit  on  the  defendant  at  his  n 
quest,  under  circumstances  which  would  not  raise  any  implif 
promise ;  it  having,  in  such  cases,  been  held  in  some  instane 
that  the  act  done  at  the  request  of  the  party  charged  is  a  suf 
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cient  consideration  to  render  binding  a  promise  afterwards 
made  by  him  in  respect  of  the  act  so  done.  Hunt  v.  Bate^ 
Dyer  272;  1  Roll.  Abr.  11,  Action  Sur  Case  (Q.)?  1  Vin. 
Abr.  279.  These  cases  were  adirerted  to  by  Tindal,  C.  J.  in 
Ka]fe  T.  Button^  7  Man.  &  Grang.  816,  49  Eng.  Com.  Law 
Sep.  816;  but  it  was  not  necessary  there  to  pronounce  any 
opiDion  upon  the  point. 

7.  Effect  of  a  promise  by  a  bankrupt  to  pay  a  debt  from 
tMch  he  was  discharged.  Conclusion  as  to  how  far  suchj 
er  any  others  promise  can  be  supported  by  a  consideration 
from  which  the  law  could  not  imply  a  promise. 

The  subject  has  been  considered  in  cases  where  a  bankrupt 
lias  bound  himself  by  a  new  promise  to  pay  a  debt  which 
irould  otherwise  be  barred  by  a  certificate  under  a  commission, 
Meberis  v.  Morgan,  2  Esp.  736 ;  Lang  v.  Mackenzie,  4  C. 
4^  P.  463,  19  Eng.  Com.  Law  Rep.  474 ;  or  by  the  voluntary 
3ct  of  the  creditor  in  giving  him  a  release.  Willing  v.  Pe- 
ters, 12  S.  &  R.  182. 

If  the  promise  was  not  absolute  but  conditional,  the  condi- 
tion is  to  be  performed.  Scauton  v.  Eislord,  7  Johns.  36. 
for  example,  if  the  bankrupt  should  say  he  would  pay  when 
lie  was  able,  the  plaintiff  must  shew  an  ability  to  pay.  Kings- 
*Ht  V.  Wharton,  2  S.  &  R.  208.  Or  if  there  be  any  other 
condition,  the  plaintiff  must  shew  that  which  will  make  the 
imdertaking  operative  according  to  its  terms.  Yates^s  adrnW 
T  HolUngsworth,  6  H.  &  J.  216. 

And  whether  the  promise  be  made  before  or  after  the  certi- 
iicate,  it  must  be  distinct  and  unequivocal.  It  is  not  enough  to 
pove  that  the  defendant  said  he  was  not  able  at  that  time  to 
discharge  the  debt,  but  that  his  friends  were  about  to  do  some- 
Uiing  for  him,  and  he  would  pay  the  debt  by  instalments. 
The  court  will  not  hold  this  to  be  a  new  promise  to  pay ;  it 
till  not,  where  the  defendant  has  the  benefit  of  a  bankrupt 
or  insolvent  act,  follow  Bryan  v.  Horseman,  4  East  599,  and 
other  cases  under  the  statute  of  limitations,  cited  ante,  1  Rob. 
PncU  614.     These,  Mansfield,  C.  J.  observed,  had  indeed 

Kne  to  an  enormous  length.     Mackhw   v.  St.  George,  4 
lunc.  613. 

The  promise  must  be  one  which  binds  the  bankrupt  perso* 
nmllff  to  pay  notwithstanding  his  certificate ;  it  must  be  a  pro- 
mise that  he^  and  not  his  estate,  would  pay ;  for  the  mere  ac- 
knowledgment of  a  debt,  though  implying  a  promise  to  pay, 
would  amount  to  no  more  than  an  account  stated,  and  though 
in  writing  would  be  a  promise  which  the  certificate  would 
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bar.  The  only  distinction  between  a  promise  before  and  after 
the  certificate,  is  that  in  the  former  it  may  be  more  doubtful 
whether  the  debtor  meant  to  engage  to  pay,  notwithstanding 
his  discharge  under  the  bankruptcy;  but  if  it  is  clear  that  he 
did,  the  promise  is  equally  binding.  A  promise  also,  before 
the  certificate,  is  more  open  to  the  suspicion  that  it  is  tainted 
with  illegality,  and  void  for  that  reason.  Parke^  B.  13  M.  d^ 
W.  770. 

But  when  there  is  shewn  an  absolute  promise — or  a  promiie 
on  a  condition  which  is  performed, — not  only  is  an  existiug 
debt  which  would  be  barred  by  a  certificate,  and  which  vas 
due  by  the  bankrupt  to  the  plaintiff  a  good  consideration  to 
support  the  promise  to  pay  it;  but  a  mere  liability  to  repays 
surety  when  he  should  have  first  paid  a  debt  for  the  promiser 
falls  within  the  same  principle.     Earle  v.  Oliver^  2  W.  H.  jt 
G.  88.     Though  there  be  no  other  consideration  than  the  old 
debt,  the  promise  is  binding  whether  made  before  or  after  the 
certificate  is  obtained.     Kirkpatrick  v.  Tattersall,  13  M.  t 
W.  770;   Earle  v.  Oliver;   McNarr  v.  Gilbert,  3  Wend. 
347. 

It  has  been  objected  that  a  debt  or  liability,  in  a  course  of 
being  barred  by  a  certificate,  cannot  be  treated  as  the  executed 
consideration  for  a  promise  which  a  debt  or  liability,  not  barred 
by  a  certificate,  would  not  support,  and  that  by  the  course  of 
modern  decisions  in  Roscorla  v.  Thomas  and  other  cases  cited 
ante^  p.  310,  a  debt  cannot  be  laid  as  an  executed  considera- 
tion for  any  promise  which  the  law  would  not  imply  from  it; 
and  that  a  promise  to  pay,  whenever  the  party  was  able,  was 
never  implied.  Adverting  to  the  principle  laid  down  by  Lord 
Mansfield  in  Hawkes  v.  Saunders,  Cowp.  290,  and  Atkins  T. 
Hill,  Cowp.  288,  and  to  the  able  note  to  Wennall  v.  Adnegf 
3  Bos.  &  Pul.  252,  Baron  Parke  says,  '<  the  instances  given  to 
illustrate  the  principle  are,  amongst  others,  the  case  of  a  debt 
barred  by  certificate  and  by  the  statute  of  limitations;  and 
the  rule  in  these  instances  has  been  so  constantly  followed, 
that  there  can  be  no  doubt  that  it  is  to  be  considered  as  the 
established  law.  Debts  so  barred  are  unquestionably  a  suffir 
cient  consideration  for  every  promise  absolute  or  unqualified, 
qualified  or  conditional,  to  pay  them.  Promises  to  pay  a  debt 
simply,  or  by  instalments,  or  when  the  party  is  able,  are  all 
equally  supported  by  the  past  consideration,  and  when  the 
debts  have  become  payable  instanter,  may  be  given  in  evidenea 
in  the  ordinary  declaration  in  indebitatus  assumpsit.  So, 
when  the  debt  js  not  already  barred  by  the  statute,  a  promiia 
to  pay  the  creditor  will  revive  it  and  make  it  a  new  debt,  and 
a  promise  to  an  executor  to  pay  a  debt  due  to  a  testator,  creates 
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a  new  debt  to  him.     But  it  does  not  follow  that,  though  a 
promise  reviires  the  debt  in  such  cases,  any  of  those  debts  will 
be  a  sufficient  consideration  to  support  a  promise  to  do  a  col- 
lateral thing,  as  to  supply  goods,  or  perform  work  and  labour  ; 
and  ao  indeed  it  was  held  in  this  court  in  the  case  of  Reeves 
Y.  Heame^  1  M.  &  W.  323.     In  such  case  it  is  but  an  accord 
unexecuted,  and  no  action  will  lie  for  not  executing  it.     We 
think,   therefore,  that   the   conditional    promise  to  pay  the 
debt  would  be  good  in  this  case,  and  supported  by  the  origi- 
nal consideration;  and  a  conditional  promise,  which,  when 
^ibsolute,  will  be  only  a  renewal  of  the  original  liability,  and 
So  the  same  extent,  is  equally  good  and  supported  by  the  ori- 
ginal consideration."     Earle  v.  Oliver,  2  W.  H.  &  G.  90; 
Wolridge  v.  Harrow,  18  Vermont  448. 

Still  an  express  promise  cannot  be  supported  by  a  consider- 

lation  from  which  the  law  could  not  imply  a  promise  except 

^here  the  express  promise  does  away  with  a  legal  suspension 

ir  bar  of  a  right  of  action  which  but  for  such  suspension  or 

would  be  valid.     This  result  was  adhered  to  in  Beaumont 

^r.  Reeve,  8  Adol.  &  El.  N.  S.  487,  55  Eng.  Com.  Law  Rep. 

-487.     It  may  deserve  consideration,  how  this  rule  shall   be 

fl^pplied  when   a  sheriff  from  whom   a  debtor  escapes  pays 

"^he  debt,  and  the  debtor  afterwards  promises  him  to  pay  it. 

In  New  York  the  consideration  has  been  adjudged  sufficient 

^tJnA  an  action  maintained  on  the  promise.     Doty  v.  Wilson, 

14  Johns.  381.     What  the  defendant  did  was  considered  an 

^option  of  the  payment — an  adoption  of  it  as  made  for  his 

benefit:  the  court  treated  the  subseqent  ratification  as  equiv- 

^Qt  to  an  original  command  ;  it  was  an  act  equivalent  to  a 

provions  request  or  from  which  a  previous  request  might  be 

iinpliad.     Oatfield  v.  Waring,   14  Johns.   188 ;  13   Barbour 

308.    But  under  other  circumstances  the  court  has  acted  upon 

the  conclusion  in  the  note  to  Wennall  v.  Adney.     The  lan- 

gnage  of  that  note  was  adopted  in  Smith  v.  Ware,  13  Johns. 

^1  and  this  case  was  approved  in  Ehle  v.  Jadson,  24  Wend. 

97,  and  Chikott  v.  Trimble  Sfc.  13  Barbour  508. 

&  Whether  past  cohabitation  is  a  sufficient  consideration  for 
a  promise.  Action  may  be  mmntained  on  promise  to  pay 
for  support  of  child,  if  not  for  board  of  mother. 

In  a  former  page  (32),  cases  of  deeds  have  been  referred  to 
io  which  the  question  was  whether  the  consideration  was  so 
illegal  as  to  make  the  deed  (which  required  no  consideration) 
void.  A  very  different  question  arises  when  the  action  is  on 
a  promiae.    In  England  past  cohabitation  alone  or  the  ceasing 
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to  cohabit  in  future,  is  not  a  sufficient  consideration  to  sustain 
a  promise.  Binning  ton  v.  Wallis,  4  Barn.  &;  Aid.  650,6 
Eng.  Com.  Law  Rep.  654.  In  such  case  the  mere  moral  coo* 
sideration  is  nothing,  Parke^  B.  in  Jennings  v.  Brown,  9 
M.  &,  W.  500 ;  not  even  though  the  defendant  is  the  seducer 
of  the  plaintiff;  for  in  England  as  the  seduction  can  give  the 
plaintiff  no  direct  right  of  action,  so  it  creates  no  liability  of 
any  kind  from  which  a  consideration  can  arise.  Beaunumt 
V.  Reeve,  8  Adol.  &  El.  N.  S.  487,  55  Eng.  Com.  Law  Eep. 
487. 

In  a  future  chapter  there  will  be  occasion  to  remark  on  ch. 
148,  «^  1)  (p*  589)  of  the  Code  of  Virginia,  which  providet 
that  '^an  action  for  seduction  may  be  maintained  without  aoy 
allegation  or  proof  of  the  loss  of  the  service  of  the  female  hj 
reason  of  the  defendant's  wrongful  act."  It  may  be  that  in 
this  state,  as  in  Pennsylvania,  it  will  be  considered  the  duty 
of  a  man  who  has  humbled  a  woman  to  provide  for  her;  and 
that  when  after  past  cohabitation  he  has  made  a  promise  to 
give  her  a  bond,  an  action  will  be  maintained  on  such  a  pro- 
mise.    Shenk  v.  Mingle,  13  S.  &  R.  32. 

In  New  York  there  was  the  following  case.  The  plaintiff^ 
daughter  became  the  mother  of  an  illegitimate  child.  The 
defendant  was  the  reputed  father  and  promised  to  pay  the 
plaintiff  for  their  board.  About  two  months  after,  another 
child  was  born,  of  which  the  defendant  was  also  the  father. 
Shortly  afterwards  he  made  a  similar  promise.  It  was  adjudged 
that  for  this  promise  there  was  a  lawful  and  sufficient  coiuid- 
oration,  notwithstanding  the  plaintiff  knew  that  the  defendant, 
before  the  birth  of  the  first,  and  until  after  the  birth  of  the 
second  child,  frequently  visited  her  daughter  at  the  plaintiff's 
house,  and  during  all  that  time  frequently  cohabited  with  the 
daughter ;  it  did  not  appear  that  the  defendant  ever  cohabited 
with  her  after  the  second  promise  was  made.  Trovinger  t. 
McBinney,  5  Cow.  254. 

Even  in  England,  it  may  be  a  matter  of  bargain  that  the 
woman  is  to  take  care  of  the  child.  As  the  father  might  have 
the  child  affiliated  on  him,  the  woman's  supporting  the  child 
is  a  sufficient  consideration  to  sustain  a  promise  by  the  father 
to  pay  her  therefor.  Jennings  6f  wife  v.  Brown  4*e-  9  M.  & 
W.  495. 

The  promise  may  be  to  pay  the  mother  a  yearly  sum  if  she 
shall  properly  bring  up  the  child.  Hicks  ▼.  Gregory,  8  Hao. 
Gr.  &,  Scott  385,  6,  65  Eng.  Com.  Law  Rep.  385,  6.  In  this 
case  the  promise  was  in  a  letter.  "  Suppose,"  says  TFi&fa^  C. 
J.,  ''  the  letter  had  been  addressed  to  a  stranger  who  had  no  in- 
terest in  the  child,  and  upon  whom  there  rested  no  duty  or  ob- 
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ligation  to  bring  it  up,  still,  if  he  had  abided  by  the  terms  of  it 
and  brought  up  the  child  in  the  prescribed  manner  there  would 
have  been  ample  consideration  for  the  promise  to  pay  the  an- 
nuity." 

9.  If  consideratian  be  legal,  court  may  decline  enquiring 
inio  its  adequacy.  Meaning  of  the  rule  that  there  must 
be  adequate  consideration  for  agreement  in  restraint  of 
trade. 

As  between  original  parties  and  where  the  adverse  rights  of 
creditors  are  not  in  question,  the  law  (except  so  far  as  it  is 
otherwise  provided  by  statute)  will  not  enquire  into  the  ade- 
quacy or  sufficiency  of  the  consideration ;  that  being  left  to 
'fte  adjusted  by  the  parties  themselves.  Shaw,  C.  J.  in  Parish 
^.  Stone,  14  Pick.  207. 

If  the  defendant  says  to  the  plaintiff,  <'  If  you  will  go  to 
HTork  I  will  give  you  £  100,"  or  '<  if  you  will  tear  up  that 
])aper  I  will  give  you  £  100,"  each  of  these,  says  Maule,  J., 
constitutes  a  good  consideration.     Cooper  v.  Parker,  14  Com. 
Bench  (5  J.  Scott)  121,  78  Eng.  Com.  Law  Rep.  121.     If  a 
defendant  plead  infancy,  whether  he  was  or  was  not  an  infant 
at  the  time  the  cause  of  action  accrued,  his  agreeing  to  with- 
draw that  defence  is  ample  consideration  for  the  plaintiff's 
agreeing  to  forego  a  portion  of  his  demand.     S.  C.     The 
court  wont  go  into  the   question   whether   the   one   party 
or  the  other  would  or  should  have  succeeded  in  the  original 
action.     The  compromise  of  a  doubtful  claim  is  a  good  con- 
sideration without  regard  to  the  question  of  who  might  have 
the  right  side  of  the  controversy.     O^Keson  v.  Barclay,  2 
Penrose  &>  Watts  531. 

The  doctrine  as  to  contracts  in  restraint  of  trade  has  been 
ad?erted  to,  ante,  p.  34,  6.     In  many  of  the  cases,  the  judges 
in  delivering  their  opinion,  that  the  agreement  in  the  particu- 
hr  instance  before  them  was  a  valid  agreement,  and  the  res- 
triction reasonable,  have  used  the  expression,  that  such  agree- 
ment appeared  to  have  been  made  on  an  adequate  considera- 
tion, aiui  seem  to  have  thought  that  an  adequacy  of  consider- 
ition  was  essential  to  support  a  contract  in  restraint  of  trade. 
''If,"  says  Tindal,  C.  J.,  <<by  that  expression  it  is  intended 
only  thai  there  must  be  a  good  and  valuable  consideration,  such 
consideration  as  is  essential  to  support  any  contract  not  under 
ssftlp  we  concur  in  that  opinion.     If  there  is  no  consideration, 
or  a  consideration  of  no  value,  the  contract  in  restraint  of 
tnde,  which  in  itself  is  never  favoured  in  law,  must  either  be 
a  fraud  upon  the  rights  of  the  party  restrained,  or  a  mere  vol- 
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untary  contract,  a  nudum  pactum,  and  therefore  void.  But  if 
by  adequacy  of  consideration  more  is  intended,  and  that  the 
court  must  weigh  whether  the  consideration  is  equal  in  valne 
to  that  which  the  party  gives  up  or  loses  by  the  restraint  under 
which  he  has  placed  himself,  we  feel  ourselves  bound  to  differ 
from  that  doctrine.  A  duty  would  thereby  be  imposed  upon 
the  court  in  every  particular  case,  which  it  has  no  means  what- 
ever to  execute.  It  is  impossible  for  the  court  looking  at  the 
record  to  say  whether  in  any  particular  case  the  party  restraio- 
ed  has  made  an  improvident  bargain  or  not.  The  receiviog 
instruction  in  a  particular  trade  might  be  of  much  greater  value 
to  a  man  in  one  condition  of  life  than  in  another  ;  and  the 
same  may  be  observed  as  to  other  considerations.  It  is  euoogb 
as  it  appears  to  us  that  there  actually  is  a  consideration  for 
the  bargain  ;  and  that  such  consideration  is  a  legal  considera- 
tion and  of  some  value."  Hitchcock  v.  Coker^  6  Adol.  &EL 
438,  33  Eng.  Com.  I^w  Rep.  107,  8  ;  Sainter  v.  Ferguson, 
7  Man.  Gr.  &  Scott  729,  30,  62  Eng.  Com.  Law  Rep.  729, 
30. 

10.  Under  what  circumstances  a  game  or  wager  was  or  was 
not  valid  at  common  law.  Changes  made  by  statute. 
Rule  in  cases  of  insurance  as  to  assured  having  an  inr 
surable  interest.  How  far  a  life  insurance  is  deemed  b 
wager  policy. 

There  is  often  a  wager,  where  the  party  has  no  other  inte^ 
est  iti  the  subject  matter  than  that  which  he  chooses  to  create 
by  his  bet.  Such  a  wager  is  not  allowed  by  the  law  of  Scot- 
land, 2  T.  R.  616 ;  3  Id.  697 ;  and  that  was  said  to  be  acco^ 
ding  to  the  civil  law.  But  Lord  Kenyon  mentions  a  distine- 
tion  taken  by  Vinnius — that  wagers  respecting  Casar  an 
allowed  unless  they  affect  the  character  of  Ctesar  6^c.  3  T. 
R.  705. 

However  the  civil  law  may  have  been,  many  cases  shew 
that  at  common  law  wagers  are  not  yo'xA  qua  wagers ;  not 
void  because  of  the  gaming  ;  Andrews  v.  Heme,  1  Lev.  33; 
Walcott  v.  Tappen,  I  Keb.  56,  65 ;  Jones  v.  Randall  ^ 
Cowp.  37;  Earl  of  March  v.  Pigott,  5  Burr.  2802;  Gmi 
V.  Elliott.  3  T.  R.  693 ;  Campbell  v.  Richardson  ^  10 
Johns.  406.  There  are  precedents  in  Heme^s  Pleader  of 
declarations  upon  wagers  as  far  back  as  the  time  of  Elizabeth. 
16  Elast  155.  And  down  to  the  present  time  the  English  d^ 
cisions  hold  that  at  common  law  wagers  are  not  illegal  exeepC 
such  as  involve  a  breach  of  law  or  morals  or  affect  the  pubiie 
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rf  the  country.  Morgan  v.  Pebrer,  3  Bingh.  N.  0. 
i  Eng.  Com.  Law  Rep.  207. 

practice  of  entertaining  in  courts  of  justice  actions 
agers  seems  to  have  obtained  without  a  full  considera- 
the  subject :  objections  would  have  lain  in  many  cases 
Bra  that  have  formerly  been  maintained  without  noti- 
ch  objections.  16  East  161.  The  first  of  these  re- 
is  an  action  on  a  promise  (in  consideration  of  20s. 
defendant  by  plaintiff)  to  pay  plaintiff  £  20  if  Charles 
should  be  made  king  of  England  within  12  months ; 
mise  being  made  when  the  king  was  in  exile  and  about 
lis  before  his  restoration.  Andrews  v.  Heme,  1  Lev. 
Dglish  judges,  in  more  modern  days  have  said  that  such 
mid  not  be  sustained.  3  T.  R.  697;  16  Ease  162. 
ction  will  not  be  countenanced  upon  a  subject  in  which 
f  the  parties  had  no  interest  other  than  what  they  cre- 
themselves  by  the  bet,  but  the  public  have  an  interest 
liu  it.  In  1802  when  Napoleon  Bonaparte  was  first 
3f  the  French  Republic  and  at  peace  with  Great  Bri- 
bet  arose  out  of  a  conversation  concerning  the  proba- 
r  his  assassination  or  other  violent  death.  An  action 
lught  stating  the  consideration  and  promise  to  be  that 
plaintiff  would  pay  the  defendant  100  guineas  on  the 
ly  1802,  the  defendant  would  pay  him  one  guinea  a  day 
as  Napoleon  Bonaparte  should  live ;  and  the  plaintiff 
i  £  2296  for  the  time  which  had  elapsed  since  the  de- 
stopped  paying  the  guinea  a  day.  A  verdict  was 
>r  the  defendant ;  and  the  court  of  king's  bench  refused 
t  aside  ;  Lord  Ellenborough  considering  it  as  a  wager 
public  policy  and  of  immoral  tendency.  Gilbert  v. 
16  Elast  150.  It  had  a  tendency  to  encourage  his  as- 
:ion,  which  even  in  the  instance  of  a  public  enemy, 
receive  no  encouragement  from  the  law.     5  M.  &  W. 

«  is  yet  more  objection  to  a  wager  as  to  the  conviction 
ittal  of  a  person  charged  with  felony ;  for  such  a  wa- 
I  a  tendency  to  influence  and  pervert  the  course  of 
1  justice  ;  a  tendency  to  induce  the  party  to  it  either 
false  testimony,  if  it  be  his  interest  to  procure  a  con- 
,  or  if  the  other  way,  to  withdraw  from  the  court  evi- 
nrhich  he  may  either  possess  at  the  time  of  laying  the 
ir  which  may  afterwards  come  to  his  knowledge.  Even 
ty  be  not  in  a  situation  to  suppress  or  fabricate  evidence. 
may  influence  the  result  of  the  trial  by  prejudicing  the 
mind  on  the  case  and  thus  deprive  the  party  charged 
fair  trial  to  which  he  is  entitled.    Evans  v.  Jones^  6 
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M.  &  W.  77.  To  any  contract  of  wager,  it  is  a  fatal  objection 
that  one  of  the  parties  had  the  event  in  his  own  hands.  FUket 
V.  Waltham,  4  Adol.  &  El.  N.  S.  889,  45  Eng.  Com.  Law 
Rep.  889. 

On  common  law  principles  an  action  will  not  lie  on  a  wa- 
ger by  two  voters,  depending  on  the  result  of  an  election  fora 
member  of  a  parliament.     Allen  v.  Heam,  1  T.  R.  66.     The 
reasons  for  such  a  decision  apply  with  increased  force  in  the 
United  States.     In  New  York  in  1807  two  electors  (of  whon 
one  had  already  voted  but  the  other  not)  deposited  each  with 
a  third  person  $  100,  which  he  promised  to  pay  to  onec^ 
them  if  Morgan  Lewis  should  be  re-elected  governor  of  tba 
state,  or  to  the  other  if  Daniel  D.  Tompkins  should  be  elec- 
ted to  that  office.     The  latter  result  took  place  ;  but  the  soe- 
cessful  better  was  unable  to  recover  from  the  stake-holder; 
the  wager  was  held  to  be  void.     Bunn  v.  Riker,  4  Johns. 
426.     It  matters  not  that  the  bet  is  after  the  close  of  the  poll; 
that  the  parties  make  notes  to  each  other,  which  are  deposited 
with  a  third  person,  who  after  the  event  of  the  election  it 
known,  delivers  the  notes  to  the  winner ;  he  can  maintain  no 
action  on  the  note  of  the  other  party ;  the  bet  involving  ao 
enquiry  into  the  validity  of  the  election  is  void.     Lansing  t 
Lansing,  8  Johns.  454.     When  we  consider  that  the  value  of 
popular  elections  depends  upon  the  exercise  of  independence, 
moderation,  discretion  and  purity,  it  must  be  admitted  tbit 
decisions  which  declare  gambling  upon  such  elections  to  be 
illegal  are  founded  in  the  clearest  and  most  incontestable  prin- 
ciples of  public  policy.     Vischer  v.   YateSj  11  Johns.  88; 
Denniston  v.  Cook,  12  Id.  376. 

In  Virginia,  in  addition  to  the  common  law  prohibition  in 
such  a  case,  a  fine  is  imposed  by  statute  1847,  8,  p.  115,  eh. 
110,  ^11.  The  Code,  p.  744,  ch.  198,  ^  10,  provides  as  fol- 
lows: 

§  10.  If  a  free  person  bet  or  wager  money  or  other  thtng,  oterdu 
value  of  five  dollars,  on  any  election,  or  appointment  to  any  ofioe  or , 
place,  to  be  made  ander  authority  of  the  constitution  and  laws  of  tUi 
state,  or  of  the  United  States,  he  shall  be  fined  not  exoeeding  the  nim 
of  such  money  or  other  thing. 

A  wholesome  public  sentiment  would  not  allow  such  a  sta* 
tute  to  remain  a  dead  letter. 

There  are  other  instances  of  wagers  void  at  common  law, 
because  against  principles  of  public  policy.  Jones  v.  RandaU^ 
Cowp.  37 ;  Atherford  v.  Beard,  2  T.  R.  610 ;  Shirley  v.  Sa^ 
key  4-c.  2  Bos.  &  Pul.  130 ;  Motmt  ^.  v.  Wattes,  7  Johns. 
434.    Of  this  nature  is  a  wager  that  the  plaintiff  ahoald  not 
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le  married  in  six  years ;  for  it  is  calculated  to  operate  against 
oarriage.     Hartley  v.  Rice,  10  East  22. 

A  court  of  justice  will  not  try  a  wager  that  a  woman  has 
ommitted  adultery,  or  that  an  unmarried  woman  has  had  a 
ttstard.  Cowp.  735 ;  Ditchburn  v.  Goldsmith,  4  Camp.  152. 
niird  persons  shall  not  thus  libel  another  or  expose  him  to 
idicule.  A  person  appeared  to  all  the  world  to  be  a  man ; 
te  was  stated  on  the  record  to  be  '*  Monsieur  Le  Chevalier 
D'£on:"  two  persons  were  not  allowed  by  a  wager  to  try 
rhether  he  was  a  female.     Da  Costa  v.  Jones ,  Cowp.  729. 

Though  the  wager  imputes  no  crime  or  disgrace  to  another, 
lod  though  it  do  not  call  in  question  any  pecuniary  interest 
if  another ;  yet  if  it  concern  the  person  of  another,  no  action 
aui  be  maintained  upon  it.     A  bet  on  a  lady's  age,  or  whe- 
ther she  has  a  mole  on  her  face,  or  squints  with  her  right  eye, 
is  void.     No  third  person  has  a  right  to  make  it  a  subject  of 
diKiission  in  a  court  of  justice,  whether  she  passes  herself  in 
the  world  as  being  more  in  the  bloom  of  youth  than  she  really 
is,  or  whether  what  is  apparent  in  her  face  is  a  mole  or  a  wart, 
or  how  the  organs  of  her  eyes  are  formed,  or  which  of  them 
it  is  that  looks  directly  to  the  object  before  her.     The  laws 
of  the  country  are  calculated  only  to  try  adverse  rights,  and 
not  to  indulge  or  entertain  the  impertinent  enquiries  of  others 
upon  matters  in  which  they  are  in  no  wise  interested.     Buller, 
J.,  3  T.  R.  699,  700 ;  Henkin  v.  Guerss,  12  East  247.     Lord 
Bllenboraugh  would  not  try  an  action  on  a  wager  on  a  point 
of  law  in  which  the  parties  had  no  interest.     He  threw  down, 
with  much  displeasure,  the  record  of  an  action  on  a  wager 
''whether  a  person  may  be  lawfully  held  to  bail  on  a  special 
original  for  a  debt  under  £  40 ;"  he  did  not  sit  to  state  his 
opobn  upon  a  question  submitted  to  him  from  idle  curiosity. 
S.C.  2  Gamp.  408.  Nor  would  he  sanction  cock-fighting ;  to  try 
t  vager  on  a  cock-fight,  he  considered,  would  tend  to  the  degra- 
dation of  courts  of  justice.    Squires  v.  Whisken,  3  Camp.  140. 
h  mother  case,  where  the  wager  was  that  a  gentleman  should 
go  by  one  conveyance  rather  than  another,  he  considered 
that  the  misapplication  of  the  public  time,  by  occupying  the 
ittentioQ  of  the  court  in  deciding  upon  such  a  foolish  wager, 
to  the  prejudice  of  more  important  business,  was  an  argument 
^ost  the  action.    Eltham  v.  Kingsman,  1  Barn.  &  Aid.  684. 
Abboity  C.  J.,  like  Lord  Ellenborough,  refused  to  let  the  time 
of  the  court  be  wasted  in  deciding  upon  foolish  wagers  to  the 
injndica  of  more  important  business.     Whether  the  wager 
VIS  on  a  dog-fight  or  a  man-fight,  he  would  not  try  which 
log  or  which  man  won  the  battle.     Egerton  y.  Purzman^ 
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Ry.  &  Moo.  213;  1  C.  &  P.  613,  11  Eng.  Com.  Law 
497. 

The  wager  might  be  idle  or  frivolous;  still  it  rested  with 
the  judge  at  tiie  trial  to  say  whether  he  would  or  would  not 
proceed  with  the  action  on  it.     Thornton  v.  Thackray^  2 
Youngc  &  Jerv.  156.     If  it  was  tried,  and  the  legal  result 
was  right,  judgment  was  given  on  the  verdict.     Robinson  v. 
Mearns^  6  Dow.  &  Ry.  26 ;  Walpole  v.  Saunders^  7  Id.  ISO; 
16  Eng.  Com.  Law  Rep.  253,  276.     Sir  James  Mansfield  was 
induced  to  think  he  ought  not  to  have  tried  the  question  wh^ 
ther  defendant  was  older  than  the    plaintiff,  raised  as  the 
question  was  in  an  action  on  a  wager  of  a  rump  and  dozen. 
But  he  did  try  it,  and  at  the  trial  it  was  proved  that  a  rump 
and  dozen  meant  a  good  dinner  and  plenty  of  wine  for  the 
persons  present.     The  judges  discovered  no  illegality  io  the 
dinner  and  wine,  and  the  older  man,  though  he  did  not  at- 
tend the  dinner,  was  made  to  pay  for  it.     Hussey  v.  Crick^tf 
3  Camp.  168. 

Sentiment,  however,  increased  in  strength  against  actions 
upon  wagers.  Lord  Denman  thought  it  a  pity  that  the  time 
of  the  court  should  be  occupied  in  discussing  qnestioDSof 
the  sort.  Fisher  v.  Waltham,  4  Adol,  &  EL  N.  S.  869, « 
Eng.  Com.  Law  Rep.  887.  This  expression  of  his  opinioo 
(in  1843)  was  soon  followed  by  the  statute  of  8  &  9  Tiel, 
c.  109;  2  Man.  Grang.  tSc  Scott  858. 

Before  that  statute,  some  wagers  had  been  prohibited  bf 
the  statutes  of  9  Ann,  c.  14,  13  Geo.  2,  c.  19,  and  18  Geo.i 
c.  34.     Goodburn  v.  Marlejf,  2  Str.  1159;  Lynall  v.  Long- 
boUom.  2  Wils.  36 ;  Blaxton  v.  Pye,  Id.  309 ;  Clayton  v.  /ea- 
nin^rs,  2  W.  Bl.  706 :  Brown  v.  Berkeley,  Cowp.  281 :  JAn- 
son  V.  Bunn,  4  T.  R.  1 ;  Xi^nenes  v.  Jaques,  6  T.  R.  499; 
Whahy  V.  Pajotj  2  Bos.  &  Put.  51.     Where  a  horse  v« 
sold,  the  price  to  be  £  200  if  he  did,  and  \s,  if  be  did  not, 
trot  IS  miles  witliin  one  hour ;  the  court  considered  this  i 
wagor  on  an  illegal  game,  in  the  way  of  a  trotting  race-^ 
wager  on  a  game  in  which  more  than  £  10  was  at  stike. 
and  therefore  within  the  mischief  of  the  statute  of  9  AnOt 
c.    14.     Brogdtn  v.  Marriott,  3   Bing.  N.  C.  SS,  32  Eng* 
Com.  Law  Rep.  52.     But  an  action  was  maialaiued  for  les 
than  £  10  won  at  a  fair  play,  Boiling  r.  Frosty  1  Esp.  235; 
or  bot  at  a  steeple  chase  or  other  race  for  upwards  of  £50- 
MiA:isttr  V.  Hadtn.  2  Camp.  43S :    WalmsUy  v.  Maiikim- 
3  Man.  i$c  Grang.  133 :  Evans  v.  Prati,  Id.  759 ;  42  Eng. 
Com.  Law  Rep.  77.  459.     And  if  the  race  was  run  before  tk 
bei  was  made,  it  was  no  objectioa  thai  the  bel  was  for  DOie 
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lan  £10.  Pugh  v.. Jenkins,  1  Adol.  &  El.  N.  S.  631, 
1  Eng.  Com.  Law  Rep.  704. 

In  the  time  of  William  &,  Mary  there  was  the  case  of  two 
ten  playing  at  backgammon,  one  of  whom  having  thrown 
ro  fours,  and  touched  and  a  little  stirred  two  of  his  men, 
lere  was  a  wager  that  he  should  pay  160  guineas  if  he  was 
rand  to  play  those  men,  and  if  he  was  not,  should  be  paid 
f  the  other  100  guineas,  and  it  was  referred  to  the  groom 
irter,  whose  judgment  being  in  favour  of  the  party  who  had 
ily  stirred  his  men,  without  moving  them  from  the  point,  an 
itioa  was  brought  for  ttie  100  guineas,  and  the  court  was  of 
(HDion  that  the  matter  was  not  within  the  statute,  because  it 
as  collateral  and  did  not  depend  on  the  success  of  the  game. 
'ape  y.  Si.  Leger,  Holt  650;  1  Salk.  344. 

Such  cases  will  hereafter  occupy  less  of  the  time  of  the 
loglish  courts ;  the  statute  of  8  &  9  Vict.,  c.  109,  <^  18,  en- 
eting  as  follows  : 

*<That  all  contracts  or  agreements,  whether  by  parol  or  in  writing, 
i|  way  of  gaming  or  wagering,  shall  be  null  and  void ;  and  that  no  ' 
rit  abill  be  brongbt  or  maintained  in  any  court  of  law  or  equity,  for 
«Of«ring  any  sam  of  money,  or  valuable  thing,  alleged  to  be  won 
foa  any  wager,  or  which  shall  have  been  deposited  in  the  hands  of 
Mjpenon  to  abide  the  event  on  which  any  wager  shall  have  been  made : 
pniided  always,  that  this  enactment  shall  not  be  deemed  to  apply  to 
iij  mibseription  or  contribution,  or  agreement  to  subscribe  or  contri- 
hti  for  or  towards  any  plate,  prize,  or  sum  of  money  to  be  awarded  to 
Ai winner  or  winners  of  any  lawful  game,  sport,  pastime,  or  exercise." 
llaD.  Grang.  &  Scott  858 ;  52  Eng.  Com.  Law  Rep.  858. . 

The  Virginia  act  in  1  R.  C.  1819,  p.  661,  ch.  147,  was  the 
nlgect  of  judicial  decision  in  Buckner  Sfc,  v.  Smith  <J*c.  1 
Wuh.  296;  Hoomes  v.  Smock,  Id.  389;  Woodson  4*c.  v. 
Barrett  ^  Co.  2  11  &  M.  80 ;  Carter's  ex'or  v.  Cutting  <J* 
•ife  6  Munf.  223 ;  Skipwith  v.  Strother  <J*c.  3  Rand.  214,  and 
JfcdMr  V.  Moore,  2  Grat.  257.  The  Code  of  1849,  p.  578,  9, 
sh.  142,  ^  2,  3,  5,  provides  as  follows : 

1 2.  Every  contract,  conveyance  or  assurance,  of  which  the  conside- 
MoBy  or  any  part  thereof,  is  money,  property  or  other  thing  won,  or 
1^  al  any  game,  sport,  pastime  or  wager,  or  money  lent  or  advanced 
I  Iha  time  of  any  gaming,  betting  or  wagering,  to  be  used  in  being 

kfl  or  waseredy  (when  the  person  lending  or  advancing  it  knows 
al  it  is  to  be  so  used^)  shall  be  void. 

1 8.  If  any  person  shall  lose  to  another,  within  twenty-four  hours, 
r«i  dollars  or  more,  or  property  of  that  value,  and  shall  pay  or  de- 
IT  die  nme,  snoh  loser  may  recover  it  back  from  the  winner  by  suit, 
Ofding  to  the  amount  or  value^  brought  within  three  months  after 

Voi^  n. — ^21 
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Buch  payment  or  delivery ;  it  may  be  so  recovered  from  the  winner, 
notwithstanding  the  delivery  was  to  his  endorsee^  assignee  or  trans- 
ferroe. 

§  5.  If  the  party  losing  the  money,  or  property  mentioned  in  the 
third  section  of  this  chapter,  shall  not  sue  for  the  same,  within  three 
months  from  the  time  of  the  payment  or  delivery  thereof,  and  recover 
back  such  money  or  property,  any  other  person  may  sue  the  winner 
for,  and  recover  from  him,  treble  the  value  thereof.  One  half  of  what 
is  so  recovered  shall  be  for  himself,  and  the  other  half  for  the  com- 
monwealth. 

No  action  will  be  sustained  on  any  bet  or  wager  in  Penn- 
sylvania. Phillips  V.  Ives^  1  Rawle  37;  Edgell  v.  ilf^ 
Laxighlin,  6  Whart.  176 ;  nor  in  South  Carolina.  Since  the 
case  of  Hasket  ads.  Wootlon,  1  Nott  &  M.  180,  the  subject 
has  been  more  fully  considered.  Laval  v.  Myers,  1  Bailey 
486.  And  the  whole  body  of  wagers,  great  and  small,  are 
there  swept  from  the  courts.     Rice  v.  Gist,  1  Strobhart  85. 

The  doctrine  as  to  wagers  is  materially  connected  with  the 
doctrine  as  to  insurances.     It  was  established  as  law  among 
all  the  commercial  nations  of  Europe,  beyond  the  British  isle, 
that  the  insured  must  have  an  interest  in  the  thing  insured. 
But  herein  the  marine  law  differed  from  the  common  law  of 
England  which  sanctioned  an  action  on  a  wager  without  any 
interest  in  the  parties  but  what  was  created  by  the  wager  it- 
self.    5  Bos.  &  Pul.  296.     There  had,  it  is  true,  been  differ- 
ent determinations  on   the  subject.     Goddart  v.  Gcurrett,i 
Vern.  630.     Their  history  is  given  by  Lord  Harduncke  in  the 
Sadlers  Co.  v.  Badcock,  2  Atk.  556.     It  seems  that  policies 
on  maritime  risks  were  used  improperly — made  mere  wagers 
on  the  happening  of  those  perils.     This  practice  was  in  Eng- 
land by  the  statute  of  19  Geo.  2,  c.  37,  put  an  end  to  except 
in  a  few  cases.     The  principles  of  that  statute  have,  in  the 
United  States,  been  approved  in  several  of  the  states.     Prii' 
chett  V.  Ins.  Co,  3  Yeates  458.     In  Massachusetts  if  the  as- 
sured had  no  insurable  interest,  the  policy  is  considered  a  w«- 
ger  policy  and  no  recovery  is  allowed  thereon.     Amory  v. 
Gilman,  2  Mass.  1.     Wagering  policies  were  recognized  in 
New  York.    Cletidening  (^c.  v.  Church,  3  Gaines  141 ;  Juhd 
4*c.  V.  Church,  2  Johns.  Gas.  333 ;  Buchanan  v.  Ocean  /in. 
Co,  6  Gow.  331.     But  a  change  has  been  made  by  statute. 
1  R.  S.  662,  <^  8,  9,  10.     This  statute  Ghancellor  Kent  con- 
siders has  effectually  destroyed  them.     3  Kent's  Com.  27& 
The  decisions  in  Pennsylvania  are  more  against  such  policies 
than  those  of  New  York.     Adatns  v.  Pennsylvania  Ins.  C^ 
1  Rawle  97 ;  Phillips  v.  Ives,  Id.  42. 
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Qay  be  important  in  Virginia  and  other  states  where  the 
B  of  19  Geo.  2,  c.  37,  has  not  been  enacted,  to  consider 
ler  at  common  law  a  |)erson  might  have  insured  without 
g  any  insurable  interest.  The  preamble  to  that  statute — 
lerhaps  the  enacting  part  also — furnishes  evidence  that 
n\d.  Crawford  v.  Hunter,  8  T.  R.  23 ;  Abbott  v.  Lc 
<  Johns.  Cas.  39.  The  subject  was  much  discussed  in 
na  V.  Crawford  ^.  3  Bos.  &  Pul.  75.  The  judges 
were  of  opinion  that  an  insurance  of  a  ship  by  a  mere 
^r  would  be  valid  if  the  owner  afterwards  ratified  it. 
891.  They  said  the  question  always  is,  whether  the 
r  be  a  gaming  contract  ?  if  it  be  no  artifice,  how,  they 
tan  it  elude  the  force  of  the  statute  ?  Id.  297.  By  this 
t  was  solemnly  determined,  without  even  a  difference  of 
m  among  the  judges,  that  at  common  law  wager  policies, 
arances  without  interest,  were  lawful ;  and  that  it  was 
tsible  to  say  that  any  wager  which  was  not  contrary  to 
>licy  of  the  law,  that  is  contrary  to  morality  or  hurtful 
political  point  of  view,  was  not  a  legal  contract.  Cousins 
mtes,  3  Taunt.  615. 

lis  determination  has  given  rise  to  an  important  distinc- 
between,  on  the  one  hand,  policies  of  assurance  against 
le  risks  and  against  fire,  which  as  stated  ante,  p.  302,  are 
acts  of  indemnity,  the  insurer  engaging  to  make  good 
in  limited  amounts — the  losses  sustained  by  the  insured 
)ir  buildings,  ships  and  effects ;  and  on  the  other  hand, 
soDtract  commonly  called  "  life  assurance,"  which  is  a 
contract  to  pay  a  certain  sum  of  money  on  the  death  of 
rsoD,  in  consideration  of  the  due  payment  of  a  certain 
ity  for  his  life.  It  was  of  a  policy  against  marine  risks 
h  is  in  its  terms  a  contract  for  indemnity  only,  that  Lord 
sfieU  was  speaking  in  Hamilton  v.  Mendes,  2  Burr. 
.  And  his  doctrine  was  applied  by  Lord  Ellenborough 
lis  associates  in  the  king's  bench  to  an  action  on  a  policy 
snrance  on  the  life  of  Mr.  Pitt,  by  persons  who  were  his 
tors  at  the  time  the  insurance  was  effected,  but  whose 
I  were  paid  before  they  brought  their  action  on  the 
f.  Regarding  the  contract  as  one  of  indemnity,  the 
held  they  had  no  ground  of  action.  Godsall  Sfc.  v. 
0ro  Sfc  9  East  72.  In  some  subsequent  cases  in  Eng- 
the  judges  do  not  dispute — some  indeed  appear  to  ap- 
t  of — the  case  of  Godsall  v.  Boldero;  but  they  are 
in  which  it  was  not  material  to  controvert  it,  and  in 
li  the  questions  to  be  decided  were  quite  independent  of 
athority  of  that  case.  Barber  v.  Morris,  1  Moo.  &  R. 
Phillips  y.  Eastwood,  Lloyd  &  Ooold  270,   10  Gond. 
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Eng.  Ch.  Rep.  606 ;  Henson  v.  Blackwell,  4  Hare  434,  3( 
Eng.  Ch.  Rep.  434.  In  practice,  it  is  said  that  GodsaU  ▼ 
Boldero,  has,  in  England,  been  constantly  disregarded.  Th< 
exchequer  chamber  has  not  felt  bound  by  its  authority ;  ii 
considers  that  a  policy  for  a  life  assurance  in  no  way  resem* 
bles  a  contract  of  indemnity  ;  that  in  an  action  on  such  a  po- 
licy it  is  unnecessary  to  prove  more  than  an  interest  at  thf 
time  of  making  the  policy ;  that  that  interest  is  sufficient  U 
make  the  policy  valid  in  point  of  la^v.  Dalba  v.  India  Sf 
London  Life  Ass.  Co.  28  Eng.  Law  &  Eq.  317.  In  this  case 
the  court  held,  1,  that  the  contract  to  pay  the  fixed  sum  ol 
£  1000  on  the  death  of  the  Duke  of  Cambridge  would  hafc 
been  unquestionably  legal  at  common  law,  whether  the  plain- 
tiff had  an  interest  therein  or  not ;  and  2,  that  the  contracl 
was  not  rendered  illegal  and  void  by  the  statute  of  14  Grea 
3,  c.  48 — that  the  only  effect  of  the  statute  is  to  make  the 
insured  value  his  interest  at  its  true  amount  when  he  makes 
the  contract. 

11.   Thing  to  be  done  must  be  legal.     Court  wiU  not  enr 
force  contract  forbidden  by  the  common  or  stattUe  law. 

'<  In  order  to  found  a  consideration  for  a  promise,  it  is  nei 
cessary,"  says  Ashurst^  J.,  '<  that  the  party  by  whom  the  pm 
mise  is  made,  should  have  the  power  of  carrying  it  into  effect- 
and  secondly,  that  the  thing  to  be  done  should  itself  be  legal. 
Nerot  V.  Wallace^  3  T.  R.  23.     In  this  case  the  consideratioi 
for  the  promise  was  void  on  both  these  grounds.     The  promis 
was  in  consideration  of  a  stipulation  by  assignees  of  a  bank:' 
rupt  not  only  for  their  own  acts  but  also  that  the  commission* 
ers  should  forbear  to  examine  the  bankrupt ;  a  forbearaoM 
which  the  assignees  had  no  legal  power  to  enforce,  and  an  ex- 
amination which  even  the  commissioners  could  not  legaUf 
dispense  with.     Buller,  J.,  besides  concurring  with  the  otte 
judges  on  these  grounds,  considered  the  situation  of  the  cos- 
tracting  parties.     Treating  the  case  as  one  in  which  the  de- 
fendant's friendship  for  the  bankrupt  was  worked  upon,  aodt 
promise  from  him  obtained  by  the  assignees,  who  had  a  pomr 
over  him,  he  regarded  the  parties  to  the  contract  as  not  upoa 
an  equality,  and  was  of  opinion  that  the  cases  of  Smith  r. 
Bromley,  Dougl.  671,  note,  and  Cockshot  v.  Bennett^  8  T. 
R.  763,  went  the  length  of  determining  that  the  action  coidl 
not  be  maintained. 

When  the  contract  which  the  plaintiff  seeks  to  enforoei  be 
it  express  or  implied,  is,  expressly  or  by  implicationi  forbiMli 


CH.  30.]  ACTION    ON    PROMISES.  325 

by  the  statute  or  common  law,  no  court  will  lend  its  assistance 
to  give  it  effect.     Parke,  B.,  2  M.  &  W.  167. 

A  lessor  stipulating  in  the  lease  of  his  rooms  that  the  lessee 
may  use  them  as  a  brothel,  could  not  recover  the  rent,  for 
soch  a  contract  is  against  good  morals,  and  void  as  being 
against  public  policy.  But  the  way  a  vendee  in  fee  intended 
to  use  his  property  after  becoming  the  owner  of  it,  would  not 
prevent  a  recovery  of  the  purchase  money  by  the  vendor  who 
has  no  control  over  the  subsequent  use  of  the  land.  Armfield 
V.  TaU,  7  Iredell  258. 

A  contract  not  made  in  defiance  of  law  will  not  be  held 
void  merely  because  it  may  have  some  remote  connexion  with 
an  illegal  transaction.     It  may  be  that  if  a  building  was  rented 
for  an  office  for  an  illegal  purpose,  the  landlord,  if  he  acted 
with  notice,  could  not  collect  the  rent ;  yet  if  the  person  keep- 
ing the  office  were  to  contract  for  his  board  and  lodging,  or  for 
a  carriage  to  ride  between  the  office  and  another  house,  it  can 
hardly  be  pretended  that  the  contract  would  be  invalid,  al- 
though the  other  party  might  know  that  the  defendant  was 
engaged  in  a  pursuit  forbidden  by  the  statute,  and  although 
the  contract  might  tend  in  some  degree  to  facilitate  the  illegal 
hosiness.     Bronson,  J.  in  De  Oroot  v.  Van  Duzer,  17  Wend. 
176,  7. 

If  a  party  sued  for  his  tailor's  bill  should  come  into  court 
^ith  the  clothes  made  for  him  on  his  back,  and  plead  that  he 
^n»  not  bound  to  pay  for  them,  because  the  importer  had 
smuggled  the  cloth,  he  would  not,  Mr.  Justice  Grier  thinks, 
be  likely  to  have  the  verdict  of  the  jury  or  judgment  of  the 
court  in  his  favour.     11  How.  521. 

A  contract  is  void  if  prohibited  by  a  statute,  though  the 
itatute  inflicts  a  penalty  only,  because  such  a  penalty  implies 
a  prohibition.     Lord  Holt,  Bartlett  v.  Vinor,  Carthew252,' 
MUchdl  V.  Smith,  1  Binn.  118 ;  Badgeley  v.  Beale,  3  Watts 
263.    Notwithstanding  what  is  said  in  Johnson  4*c.  v.  Hud- 
«wi,  11  East  180,  Hodgson  ^c.  v.  Temple,  5  Taunt.  181, 
I  Eng.  Com.  Law  Rep.  167,  and  Brown  4*c.  v.  Duncan,  5  M. 
A^Ry.  114,  10  Barn.  &  Cress.  93,  21  Eng.  Com.  Law  Rep. 
29,  it  may  be  safely  laid  down,  that  if  the  contract  be  ren- 
dered illegal,  it  can  make  no  difference  in  point  of  law  whe- 
ther the  statute  which  makes  it  so  has  in  view  the  protection 
of  the  revenue  or  any  other  object.     "  The  sole  question  is 
whether  the  statute  means  to  prohibit  the  contract."     Cope  v. 
Rowlands,  2  M.  &  W.  157. 

A  druggist  having  sold  to  a  brewer,  for  the  purpose  of  being 
mixed  with  beer,  certain  drugs  which  the  latter  was  prohi- 
bited by  an  act  of  parliament  from  mixing  with  beer,  it  was 
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decided  that  the  druggist  could  not  recover  the  price  of  the 
drugs  sold  for  that  unlawful  purpose.  Langston  ^c.  v.  Hugh§$ 
4-c.  1  M.  &  S.  694;  Abbott,  C.  J.,  3  Barn.  &  Aid.  179. 

The  statute  of  17  Geo.  3.  c.  42,  enacts  that  all  bricks  mada 
for  sale  shall  be  of  certain  dimensions;  an  action  has  failed  ia 
England  for  bricks  sold  and  delivered,  when  they  were  all 
under  the  size  required  by  the  statute.  The  plaintiff  failed 
to  maintain  the  action,  though  the  defendant  had  received  and 
used  the  bricks ;  it  not  appearing  that  he  bought  the  bricks 
knowing  them  to  be  under  size.  Law  v.  Hodgson^  11  East 
300 ;  Lord  Tenterden,  10  Barn.  &  Cress.  93. 

The  case  of  Gremare  v.  Le  Clerc  Bois  Valon^  2  Camp.. 
144,  is  not  considered  a  binding  authority.     Parkcj  B.,  2  T/L^ 

6  W.  160.  Notwithstanding  that  case,  an  action  cannot  b^ 
maintained  for  work  and  labour  done,  or  for  materials  provide^ 
where  the  whole  combined  forms  one  entire  subject  matter- 
made  in  violation  of  a  statute.  It  makes  no  difference  wh^^ 
ther  the  thing  be  prohibited  absolutely,  or  only  under  a  pen- 
alty ;  nor  is  there  any  distinction  between  those  cases  whan 
a  statute  requires  a  thing  to  be  done,  and  where  it  prohibity 
it  from  being  done. 

The  statute  of  39  Geo.  3,  c.  72,  <^  27,  requires  that  every 
person  who  shall  print  any  paper  or  book,  shsdl  print  upon  th$ 
first  and  last  leaves  of  such  paper  or  book  his  name  and  plac0 
of  residence.  Where  the  printer's  name  was  not  printed  upon 
a  pamphlet  as  required  by  this  statute,  it  was  decided  that  lis 
could  not  recover  for  the  labour  done,  or  the  materials  used  in 
printing  it.     Bensley  Sf'c.  v.  Bignold^  6  Barn.  &>  Aid.  335, 

7  Eng.  Com.  Law  Rep.  121. 

Notes  may  be  executed,  but  if  they  be  given  on  a  contnict 
to  do  a  thing  forbidden  by  law,  they  will  be  void ;  the  court 
will  give  no  remedy  to  the  offending  party,  though  both  be 
in  pari  delicto.  GrieVy  J.,  II  How.  620 ;  Safford  v.  TFyciqfi 
1  Hill  11. 

12.  Cases  in  which  it  was  considered  the  statute  did  not  miss 
to  prohibit  the  contract. 

Under  an  act  of  parliament,  a  party  who  carries  on  the  bo- 
siness  of  a  dealer  in  or  seller  of  tobacco,  is  liable  to  a  certiin 
penalty  if  the  house  in  which  he  carries  on  the  business  shall 
not  have  his  name  &c.  painted  on  it  in  letters  pablidy  vr 
sible  and  legible,  and  at  least  an  inch  long,  &c.  It  wai 
considered  that  the  object  of  this  act  was  not  to  prohibit  or 
vitiate  a  contract  for  the  sale  of  tobacco,  but  only  to  impois 
a  penalty  on  the  party  carrying  on  the  business  without  coib 
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jriog  with  the  requisites  of  the  act.     Smith  ifc.  v.  Mawhood^ 
4  M.  d&  W.  463. 

A  statute  of  Maryland  provides  that  when  a  person  shall 
irchase  a  slave  within  this  state  for  the  purpose  of  exporting 
'  lemoving  the  same  beyond  the  limits  of  the  state,  it  shall 
I  the  duty  of  the  purchaser  to  take  from  the  seller  a  bill  of 
lie  for  said  slave,  in  which  the  age  and  distinguishing  marks 
I  nearly  as  may  be  and  the  name  of  such  slave  shall  be  inserted, 
liich  bill  of  sale  is  to  be  acknowledged  and  recorded  within  20 
lys  in  the  county  where  the  sale  shall  be  made.  This  statute 
roFides  for  a  sale  for  the  benefit  of  the  county  of  any  slave 
uchased  in  violation  of  its  provisions.  On  the  part  of  a  pur- 
^aser  it  has  been  contended  that  a  suit  for  the  purchase  mo- 
sy  of  a  slave  cannot  be  sustained  if  the  seller  knew  at  the 
me  of  the  sale  that  the  purchaser  intended  to  remove  the 
ave  beyond  the  limits  of  the  state  without  taking  a  bill  of 
lie ;  but  the  court  of  appeals  of  Maryland  held  otherwise ; 
gave  judgment  for  the  purchase  money.  Cheney  v.  Duke, 
0  Gill  &  J.  23. 

Under  a  statute  of  Mississippi,  passed  in  1832,  slaves  were 
lOt  to  be  brought  in  that  state  without  a  previous  certificate 
igned  by  two  respectable  freeholders  in  the  county  and  state 
irom  which  the  slaves  were  brought,  (and  signed,  acknowl- 
idged  and  certified  in  a  prescribed  mode)  containing  a  parti- 
nlar  description  of  the  stature  and  complexion  of  such  slaves, 
together  with  their  names,  ages  and  sex  ;  and  certifying  that 
mj  had  not  been  guilty  or  convicted  of  murder,  burglary, 
inoQ  or  felony  within  the  knowledge  or  belief  of  such  free- 
holders.    This  statute  subjecting  both  seller  and  buyer  to  a 
pmalty  of  $100  for  every  slave  so  sold  or  purchased,  was  con- 
itrned  to  mean  that  this  penalty  only,  v/ithout  any  other  loss 
to  either  the  seller  or  the  buyer,  should  be  inflicted  ;  the  seller 
tberefore  recovered  on  a  note  given  for  the  purchase  of  slaves 
notwithstanding  the  penalty  was  incurred.     Harris  v.  Ruri' 
««b,  12  How.  79.     The  contract  in  this  case  was  prior  to  the 
Hisaissippi  act  of  1837,  which  repealed  the  act  permitting 
ilftves  to  be  brought  into  the  state  for  sale,  and  in  addition  to 
die  penalty  declared  in  terms  that  all  contracts  in  contravene 
tion  of  it  should  be  void. 

131  Distinction  taken  in  Faikney  v.  Reynous,  4  Burr.  2069| 
and  Peirie  v.  Hannah^  3  T.  R.  418,  between  mala  in  se 
and  mala  prohibita  is  now  exploded.  The  repayment  of 
money  lent  to  accomplish  an  illegal  object  cannot  be  en^ 

fireed. 

In  Faikney  v.  Reynous  ^c  4  Burr.  2069,  and  Petrie  y. 
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Hannah,  3  T.  R.  418,  the  court  admitted  that  no  action  can 
be  founded  upon  an  illegal  contract,  but  held  that  he  who  bor- 
rowed money  to  pay  a  debt  which  he  owed  upon  an  illegal 
transaction  not  malum  in  se  might  be  sued  for  the  repayment 
of  that  loan  though  the  lender  knew  to  what  purpose  the  mo- 
ney was  applied  ;  the  court  considering  that  the  lender's  right 
of  action  is  founded  altogether  upon  the  contract  of  loan  be- 
tween him  and  the  borrower  and  derives  no  aid  from  the  ille- 
gal transaction  in  which  the  borrower  had  originally  been 
concerned,  nor  is  affected  by  it.     7  Taunt.  246. 

The  propriety  of  the  distinction  taken  in  these  cases 
between  mulum  in  se  and  malum  prohibitum  has  been 
since  questioned,  Booth  v.  Hodson,  7  T.  R.  405;  and  the 
distinction  disapproved,  Aubert  v.  Maze,  2  Bos.  ic  Pul.  371. 
It  was  not  material  to  controvert  its  propriety  in  Clayton  ▼. 
Dilly,  4  Taunt.  165,  or  Simpson  v.  Bloss,  7  Taunt.  246, 
2  Eng.  Com.  Law  Rep.  89.  But  the  distinction  was  afte^ 
wards  exploded.  Cannan  v.  Bryce,  3  Barn.  &  Aid.  179,  6 
Eng.  Com.  Law  Rep.  155.  "It  was,"  says  Besf,  J.,  "not 
founded  upon  any  sound  principle,  for  it  is  equally  unfit  that 
a  man  should  be  allowed  to  take  advantage  of  what  the  law 
says  he  ought  not  to  do,  whether  the  thing  be  prohibited  be- 
cause it  is  against  good  morals  or  whether  it  be  prohibited 
because  it  is  against  the  interest  of  the  state.  Bensley  v. 
Bignold,  5  Barn.  &  Aid.  335,  7  Eng.  Com.  Law  Rep.  122,3. 
The  court  is  bound  in  the  administration  of  the  law  to  consider 
every  act  to  be  unlawful,  which  the  law  has  prohibited  to  be 
done.  Cannan  v.  Bryce,  3  Barn.  &  Aid.  179.  This  case 
was  under  the  statute  of  7  Geo.  2,  c.  8,  to  prevent  stock-job- 
bing, which  prohibits  absolutely  the  paying  or  receiving,  and 
places  in  pari  delicto  those  who  pay  and  those  who  receive; 
differing  in  this  from  the  statute  of  9  Ann,  c.  14,  against  ga- 
ming. Under  the  statute  of  George  as  it  is  unlawful  in  one 
man  to  pay  so  it  is  unlawful  for  another  to  furnish  him  with 
the  means  of  payment,  that  is  if  he  furnishes  them  with  a 
knowledge  of  the  object  to  which  they  are  to  be  applied  and 
for  the  purpose  of  accomplishing  that  object.  Having  acted 
thus  unlawfully  in  lending  his  money,  he  cannot  recover  it 
back. 

This  case  then  establishes  the  principle  that  the  repayment 
of  money  lent  for  the  express  purpose  of  accomplishing  an 
illegal  object  cannot  be  enforced.  Foot  v.  Baker^  5  Man.  & 
Grang.  335,  44  E.  C.  L.  R.  181.  Hence  in  England  an  action 
will  not  lie  to  recover  back  money  lent  for  the  illegal  purpose 
of  gaming  therewith  at  the  game  of  hazard ;  it  being  illegal 
to  play  at  this  game  by  the  stat.  12  Geo.  2,  c.  28,  ^  2,  3,  and 
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3  Geo.  2,  c.  34,  ^  2.  McKinnell  v.  Robinson,  3  M.  &  W. 
IL  The  court  so  decided  notwithstanding  the  decision  on 
le  statute  of  9  Ann,  c.  14,  made  in  Barjeau  v.  Walmsley. 
There  the  parties  tossing  up  for  5  guineas  a  time,  the 
aintiff  won  all  the  defendant's  ready  money.  Then  he  lent 
im  10  guineas  a  time  and  won  it  till  the  defendant  had  bor« 
iwed  120  guineas.  An  action  was  maintained  for  the  money 
»  lent,  although  the  stat.  of  9  Ann,  c.  14,  makes  void  <<  all 
>te8,  bills,  bonds,  judgments,  mortgages,  or  other  securities 
conveyances  given,  granted,  drawn,  entered  into  or  executed 
r  money  knowingly  lent  and  advanced  to  game  with ;"  Lee, 
.  J.  observing,  there  is  not  in  this  statute  the  word  contract^ 
I  Id  the  statute  of  usury.  2  Str.  1249.  The  propriety  of 
lb  decision  is  questioned ;  for  the  statute  making  void  all 
curities  for  such  money,  might  properly  be  construed  as  a 
fUori  making  void  parol  contracts.  Young  v.  Moore,  2  Wils. 
r,  3  M.  &  W.  441.  But  Barjeau  v.  Walmsley  seems  to 
&ve  been  followed  in  other  cases,  Alanbrook  v.  Hall,  2  Wils. 
D9;  Robinson  v.  Bland,  1  W.  Bl.  259,  2  Barr  1080;  WeU 
mkallv.  Wood,  I  Esp.  17;  Lord  Kenyon,  in  this  last  case, 
lOt  having  in  view  the  provisions  of  12  &  18  Geo.  2,  by 
rhich  all  play  at  certain  games  is  prohibited,  and  they  who 
hf  rendered  liable  to  penalties.  Since  the  case  of  Cannan 
r.Bryee,  it  is  doubted  in  England  whether  Alanbrook  v.  Hall 
voald  now  be  supported.     3  M.  &  W.  442. 

RMnsan  v.  Bland  was  followed  in  South  Carolina.  Car- 
Mi  V.  Rambert,  2  Bay  560.  In  New  York,  the  distinction  be- 
tween the  security  taken  and  the  contract  of  lending,  made 
by  an  association  forbidden  to  make  discounts,  was  recog- 
niiad  in  Utica  Ins.  Co.  v.  Scott,  19  Johns.  1,  and  acted  on  in 
Wfco  Ins.  Co.  V,  Kip,  8  Cow.  20 ;  Utica  Ins.  Co.  v.  Cald^ 
mU,  3  Wend.  302 ;  Utica  Ins.  Co.  v.  Bloodgood,  4  Id.  652. 
And  the  principle  of  these  decisions  was  deemed  applicable  in 
WUte  V.  Franklin  Bank,  22  Pick.  185.  In  Pennsylvania, 
tke  propriety  of  the  distinction  acted  on  in  Robinson  v.  Bland, 
^fU  doubted  by  Gibson,  C.  J.  in  Hess  ^c.  v.  Werts,  4  S.  & 
8*  860.  And  now  in  New  York,  the  decision  in  Cannan  v. 
Bryee  is  approved.  Perkins  v.  Savage,  15  Wend.  412.  In 
^inia,  so  far  as  there  has  been  action  by  the  court  of  ap- 
|Mi,  it  is  on  the  same  principle.     Machir  v.  Moore,  2  Grat« 
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CHAPTER  XXXI. 

WHAT  IS  GENERALLY  NECESSARY  TO  FIX  LIABILITY  ON  A  PRO* 
MISE,  EXPRESS  OR  IMPLIED.  HOW  CONTRACT  MAY  BE  MADE 
BY    AN    AGENT    OR   THROUGH    THE    POST. 

1.  Defendant  must  have  contracted  expressly  or  impliedly. 

The  question  in  all  cases  in  which  the  plaintiff  seeks  to  fix 
the  defendant  with  liability  upon  a  contract,  express  or  im- 
plied, is,  whether  such  contract  was  made  by  the  defendant, 
by  himself  or  his  agent,  with  the  plaintiff  or  his  agent.  To 
recover  against  the  defendant,  the  plaintiff  must  shew  that 
the  defendant  contracted  expressly  or  impliedly;  expressly, 
by  making  a  contract  with  the  plaintiff;  impliedly,  by  giving 
an  order  to  him  under  such  circumstances  as  to  shew  that  it 
was  not  to  be  gratuitously  executed.  Pollock^  C.  B.,  15  M. 
&  W.  526. 

The  owner  of  a  vessel  may  be  liable  for  necessaries  pro* 
cured  on  its  voyage,  for  seamen,  to  enable  them  to  convey  the 
vessel  to  its  destination ;  but  if  when  the  vessel  is  pursuing 
its  voyage,  seamen  leave  it  and  obtain  board  and  lodging  at  a 
public  house,  the  captain  has  no  implied  authority  from  the 
owner  to  pledge  his  credit  therefor.  Organ  v.  Brodiej  28 
Eng.  Law  &  Eq.  630. 

When  medical  service  is  rendered  to  an  apprentice,  not  at 
the  father's  instance,  there  is  no  contract  by  the  father,  eithar 
express  or  implied,  to  pay  therefor :  the  relation  of  master  wai 
apprentice  imposes  it  as  a  duty  upon  the  master  to  provide 
such  service.     Easley  v.  Craddock  tfc.  4  Rand.  423. 

The  law  not  devolving  the  responsibility  arising  from  the 
contract  of  a  prior,  on  a  subsequent,  guardian,  an  action  foe 
services  rendered  and  supplies  furnished  a  ward  cannot  be 
maintained  against  the  subsequent  guardian,  when  it  appean 
that  the  contract,  if  any,  for  those  services  and  supplies,  wai 
made  by  the  former  guardian,  and  that  the  services  and  sup* 
plies  were  rendered  and  furnished  before  the  defendant  b^ 
came  guardian,  and  were  rendered  and  furnished,  not  at  hie 
request,  but  at  the  request  of  the  former  guardian,  and  with- 
out any  express  promise  on  the  defendant's  part  to  pay  there- 
for.    Young  V.  Wame  Ifc.  2  Rob.  420. 
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2.  If  coniraci  is  not  by  defendant  personally,  it  inxist  be  by  a 
person  atUhorized  to  bind  him.  General  rule  as  to  agent'* s 
authority. 

Where  the  action  is  on  a  contract  not  made  by  the  defen- 
huiC  personally,  it  must  be  proved  that  it  was  made  by  an 
igent  of  the  defendant,  properly  authorized,  and  that  it  was 
nade  as  his  contract.  Pollock,  C.  B.,  16  M.  &  W.  626 ;  An- 
brews  v.  Kneeland,  6  Cow.  367 ;  Miller  v.  Smith,  1  Mason 
138. 

The  agency  may  be  constituted  by  an  express  limited  au- 
liority  to  make  such  a  contract,  or  a  larger  authority  to  make 
dl  falling  within  the  class  or  description  to  which  it  belongs, 
NT  a  general  authority  to  make  any  ;  or  it  may  be  proved  by 
ihewing  that  such  a  relation  existed  between  the  parties  as 
ly  law  would  create  the  authority ;  as,  for  instance,  that  of 
Mtoers,  by  which  relation,  when  complete,  one  becomes  by 
av  the  agent  of  the  other  for  all  purposes  necessary  for  car- 
ying  on  their  particular  partnership,  whether  general  or  spe- 
cial, or  usually  belonging  to  it ;  or  the  relation  of  husband 
lod  wife,  in  which  the  law,  under  certain  circumstances,  con- 
liders  the  husband  to  make  his  wife  an  agent.  In  all  these 
mses  if  the  agent,  in  making  the  contract,  acts  on  that  autho* 
ityt  the  principal  is  bound  by  the  contract,  and  the  agent's 
iOQtract  is  his  contract,  but  not  otherwise.  This  agency  may 
»e  created  by  the  immediate  act  of  the  party,  that  is,  by 
wily  giving  the  authority  to  the  agent,  or  representing  to 
lim  that  he  is  to  have  it,  or  by  constituting  that  relation  to 
which  the  law  attaches  agency ;  or  it  may  be  created  by  the 
•presentation  of  the  defendant  to  the  plaintiff,  that  the  party 
Baking  the  contract  is  the  agent  of  the  defendant,  or  that 
nch  relation  exists  as  to  constitute  him  such;  and  if  the 
ilaiotiff  really  makes  the  contract  on  the  faith  of  the  defen- 
lant's  representation,  the  defendant  is  bound ;  he  is  estopped 
fom  disputing  the  truth  of  it  with  respect  to  that  contract ; 
lipd  the  representation  of  an  authority  is  quoad  hoc,  precisely 
lie  same  as  a  real  authority  given  by  the  defendant  to  the 
apposed  agent.  This  representation  may  be  made  directly 
o  the  plaintiff,  or  made  publicly  so  that  it  may  be  inferred  to 
lave  reached  him,  and  may  be  made  by  words  or  conduct. 
FoUock,  C.  B.  in  Reynell  v.  Lewis,  15  M,  <fc  W.  627. 

3*   General  rule  as  to  agency  applied  in  the  particular 
instance  of  partners. 

Dpon  none  of  the  propositions  just  mentioned,  is  there,  in 
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the  opinion  of  the  court  of  exchequer,  the  slightest  doubt. 
But  it  may  be  advisable  to  state  more  in  detail  the  operation 
of  the  rule  in  the  instance  of  partners. 

It  is  not  essential  to  a  partnership  that  one  partner  shoald 
have  power  to  draw  bills  and  notes  in  the  partnership  name 
to  charge  the  others ;  they  may  stipulate  between  themselves 
that  it  shall  not  be  done ;  and  if  a  third  person  having  notice 
of  this,  will  take  such  a  security  from  one  of  the  partners,  he 
shall  not  sue  the  others  upon  it,  in  breach  of  such  stipulation 
nor  in  defiance  of  a  notice  previously  given  to  him  by  one  of 
them  that  he  will  not  be  liable  for  any  bill  or  note  signed  bj 
the  others.  Gallway  v.  Mathew  4*c.  1  Camp.  403 ;  10  Eait 
264 ;  Rooth  v.  Quin  <J*c.  7  Price  193. 

But  in  the  absence  of  such  stipulation  and  notice  the  gene- 
ral rule  is  that  the  act  and  assurance  of  one  partner  nude 
with  reference  to  business  transacted  by  the  firm  will  bind  all 
the  partners.  Sandilands  v.  Marshy  2  Barn.  &  Aid.  67Si 
One  partner  communicates  to  the  other,  simply  by  the  ciea- 
tion  of  that  relation,  and  as  incident  thereto,  all  the  authoritf 
necessary  to  carry  on  their  partnership  in  its  ordinary  coime, 
{Hawtayne  v.  Bourne,  7  M.  &  W.  695,)  and  all  snch  antho- 
rity  as  is  usually  exercised  by  partners  in  the  same  sort  of 
trade  but  no  more.     4  W.  H.  &  G.  630. 

One  partner  cannot  bind  another  by  a  guaranty  for  collate- 
ral purposes.  It  has  been  argued  that  he  has  that  power 
where  the  guaranty  is  connected  with  the  partnership  business 
and  a  reasonable  mode  of  giving  effect  to  a  transaction  within 
the  scope  of  the  partnership  dealings.  And  the  case  Bs 
parte  Gardon,  16  Tes.  286,  has  been  relied  on  to  establiili 
the  doctrine.  But  this  case,  in  the  judgment  of  the  court  of 
exchequer,  is  not  sufficient  to  establish  it.  4W.  H.  &0. 
630. 

That  one  of  two  partners  engaged  in  business  as  merchanti 
had  not,  by  reason  of  that  connection  alone,  power  to  bind 
the  other  by  a  guaranty  apparently  unconnected  with  the 
partnership  trade,  was  decided  by  Lord  EUenborough  in  Dw^ 
can  V.  Lowndes,  3  Camp.  478,  and  the  court  of  queen's  bench 
gave  a  similar  decision  in  a  case  where  the  defendants  were 
in  partnership  as  attorneys.  Hasleham  v.  Young  ^c  6  AdoL 
&  El.  N.  S.  833,  48  Eng.  Com.  Law  Rep.  833.  No  proof 
was  given  in  either  of  these  cases  of  the  previous  course  of 
dealing  or  practice  of  the  partners,  which  it  is  admitted  in 
both  cases  might  be  sufficient  to  prove  a  mutual  authority; 
nor  was  any  evidence  given  of  the  usage  of  similar  partIle^ 
ships  to  give  such  guaranties;  nor  was  there  any  of  a  rocog^ 
nition  and  adoption  by  the  other  partners,  which  would  have 
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le  effect.  Parke,  B.,  4  W.  H.  &  G.  629.  The  case  of 
imds  y.  Marsh,  2  Barn.  &  Aid.  678,  proceeded  on  the 
round. 

subsequent  case  a  partnership  had  entered  into  a  con« 
ith  a  railway  company  to  do  certain  work ;  two  per- 
ftde  a  sub-contract  with  them  to  do  part  of  the  work 
quired  clay  and  coal  to  make  bricks  for  that  purpose. 
ing  able  to  procure  credit  for  the  coal,  there  was  given 
of  the  partners  in  the  name  of  the  partnership  a  gua- 
tating  that  those  two  persons  had  a  contract  requiring 
quantity  of  coal  and  engaging  to  see  the  coal  paid  for. 
faith  of  this  guaranty  the  plaintiffs  supplied  the  coal ; 
I  action  was  brought  therefor  against  the  partnership. 
was  no  evidence  of  the  usage  of  the  defendants  in  the 
lar  business,  or  of  others  in  a  similar  business,  nor  of 
letion  by  the  other  defendants  of  the  act  of  their  co- 
»  The  only  question  was,  whether  he  had  the  power 
lequence  of  its  being  a  reasonable  mode  of  carrying 
eet  an  acknowledged  partnership  contract.  And  the 
f  exchequer  held  that  he  had  not.  It  was  of  opinion 
allow  one  partner  to  bind  another  by  contracts  out  of 
larent  scope  of  the  partnership  dealings  because  they 
lasonable  acts  towards  effecting  the  partnership  pur- 
rould  be  attended  with  great  danger.  Brettel  v.  Wilr 
4  W.  H.  &  G.  628. 

I  considered  to  be  now  settled,  in  England,  as  well  as 
CTaited  States,  that  one  partner  cannot  bind  the  firm 
Aaranty  of  the  debt  of  another,  without  a  special  au- 
for  that  purpose,  or  an  authority  to  be  implied  from 
amon  course  of  the  business  of  the  firm,  or  the  pre- 
lonrse  of  dealing  between  the  parties ;  unless  the  gua- 
be  afterwards  adopted  and  acted  upon  by  the  firm. 
et  V.  French  S^c.  2  Gush.  314;  Sutton  tfc,  v.  Irwine 
;  S.  &  R.  13 ;  Hamill  v.  Purvis,  2  Penrose  &;  Watts 

I  respect  to  a  bill  of  exchange  or  negotiable  note  made, 
d  or  endorsed  by  one  partner  in  the  name  of  the  firm, 
•omption,  when  the  partnership  is  admitted  or  proved, 
the  instrument  was  given  or  transferred  in  the  regular 
of  partnership  dealings  until  the  contrary  is  shewn. 
r.  Bates,  11  Johns.  546.  But  it  may  be  shewn  that  it 
idOy  accepted  or  endorsed  by  one  partner,  in  the  part- 
\  name,  for  that  partner's  own  debt  or  use,  without  the 
Nlge  of  bis  co-partner,  and  that  the  party  bringing  the 
vas  acquainted  with  the  circumstances  when  he  took 
per.     Arden  v.  Sharpe  Sfc.  2  Esp.  624 ;  Shirreff  ▼• 
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Wilks  ^c.  1  East  48  ;  Livingston  v.  Hasiicj  2  Gaines's  Rep. 
249 ;  Lansing  v.  Gaine  4*c.  2  Johns.  305 ;  Dubois  v.  Roost' 
velt  Sfc.  4  Johns.  262,  note  ;  Livingston  v.  Roosevelt ^  4  Johns. 
262 ;  Crawford  4*c.  v.  Stirling,  4  Esp.  209.  Lord  EUm 
considered  it  settled  that  if  a  man  gives  a  partnership  engage- 
ment in  the  partnership  name  with  regard  to  a  transaction, 
not  in  its  nature  a  partnership  transaction,  he  who  seeks  the 
benefit  of  that  engagement  must  be  able  to  say  that  thongh 
in  its  nature  not  a  partnership  transaction,  yet  there  was  some 
authority  beyond  the  mere  circumstance  of  partnership  to 
enter  into  that  contract  so  as  to  bind  the  partnership ;  and 
then  it  depends  upon  the  degree  of  evidence.  Ex  parte 
Peele,  6  Ves.  604;  Ex  parte  Bonbonus,  8  Id.  643. 

But  this  principle  is  applied  in  subordination  to  the  rule  as 
to  the  rights  of  a  bona  fide  holder  for  value.  Anie^  p.  243— 
248.  Under  that  rule  a  partnership  may  sometimes  be  boaod 
although  a  partner  for  his  own  accommodation  pledges  the 
partnership  and  the  money  comes  to  his  own  account  only  If 
indeed  it  is  manifest  to  the  person  taking  a  note  or  bill  that  it 
is  upon  the  separate  account,  and  so  prima  facie  against  good 
faith  that  he  should  pledge  the  partnership  and  that  person  soes 
the  partnership,  he  must  shew  that  the  partner  from  whom  ho 
took  the  note  or  bill  had  authority  to  bind  the  partnership.  Bat 
if  it  is  in  the  ordinary  course  of  commercial  transactions,  as  up- 
on discount,  it  would  be  monstrous  to  hold  that  a  man  borrow- 
ing money  upon  a  bill  or  note  pledging  the  partnership,  with* 
out  any  knowledge  in  the  bankers  that  it  is  a  separate  train- 
action,  merely  because  that  money  is  all  carried  into  the  boob 
of  the  individual,  therefore  the  partnership  should  not  be 
hound.  No  case  has  gone  that  length.  Ex  parte  BonboniUi 
8  Ves.  642. 

The  doctrine  is,  that  a  person  receiving  a  bill  of  exchange 
endorsed  in  the  name  of  the  firm  by  one  of  the  partners  need 
not  apply  to  each  of  the  other  partners  to  know  whether  he 
assented  to  such  endorsement.     In  the  absence  of  all  fraud  on 
the  part  of  the  endorsee,  such  endorsement  will  bind  all  the 
partners.     Swan  ^c.  v.  Steele  Sfc,  7  East  211.     In  England 
it  has  been  held,  that  although  a  bill  endorsed  in  the  name  of 
a  firm  be  passed  by  one  partner  to  a  separate  creditor  in  dis- 
charge of  his  private  debt,  that  creditor  may  maintain  an  action 
on  it  against  the  acceptor,  when  there  is  no  proof  of  covin 
between  him  and  the  holder,  or  that  what  that  partner  did 
was  without  the  authority  of  his  co-partner.     Ridley  r.  Dgf- 
lor,  13  East  182.     This  decision  was  greatly  influenced  bf 
the  consideration  that  if  the  partner  in  possession  had  not  fn 
value,  or  in  virtue  of  some  arrangement  with  the  other  part- 
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icome  the  proprietor  so  as  to  be  authorized  to  deal  with 
iper  as  his  own,  the  contrary  might  have  been  shewn 
I  evidence  of  the  partners,  which  in  this  case  it  was 
tent  for  the  defendants  to  adduce. 
m  this  case,  the  New  York  decisions  differ  in  this :  that 
equire  the  separate  creditor  who  has  obtained  the  part- 
p  paper  for  the  private  debt  of  one  of  the  partners  to 
the  assent  of  the  whole  firm  to  be  bound.  Doe  Sfc,  v. 
jfy  16  Johns.  34.  In  that  state  the  principle  is  establish- 
t  where  a  note  is  given  in  the  name  of  a  firm  by  one  of 
iitners  for  the  private  debt  of  such  partner,  and  known 
BO  by  the  person  taking  the  note,  the  other  partner  is 
rand  unless  he  has  been  previously  consulted  and  has 
ited  to  the  transaction ;  and  the  burthen  of  proof  that 
itner  who  did  not  sign  the  note,  consented  to  be  bound, 
^wn  on  the  creditor.  The  same  principle  is  regarded  as 
ng  with  greater  force,  when  one  of  the  partners  becomes 
ty  for  another  person  and  attempts  to  bind  his  co-part- 
iC  is  considered  that  the  creditor  must  be  aware  that  he 
iging  the  partnership  responsibility  in  a  matter  in  no 
connected  with  the  partnership  business ;  and  that  is  a 
on  such  of  the  partners  as  do  not  assent  expressly  that 
rm  shall  be  bound.  Foot  v.  Sabin,  19  Johns.  157,  8 ; 
fy  V.  Burr,  1  Wend.  531.  The  only  distinction  be- 
i  Ibis  case  and  Foot  v.  Sabin  is  this :  in  that  case  the 
was  signed  by  one  of  the  partners  in  the  name  of  the 
IS  sureties ;  here  it  was  endorsed.  It  was  argued  that  in 
general  partnership,  each  member  necessarily  possesses 
dwer  of  signing  or  endorsing  negotiable  commercial  pa- 
I  the  customary  way  of  business,  although  the  power  of 
ing  the  firm  as  sureties  for  third  persons  may  not  exist, 
he  court  deemed  the  form  of  the  transaction  not  material 
It  by  way  of  evidence.  It  considered  that  when  paper 
Bed  by  one  partner  in  the  name  of  the  firm  as  sureties  for 
d  it  carries  on  the  face  of  it  evidence  that  it  was  not 
for  a  partnership  debt,  and  proof  of  that  fact  becomes 
Msary ;  when  it  is  signed  or  endorsed  in  the  ordinary 
er  snch  proof  must  be  given.  But  when  the  fact  is  es- 
hed  that  it  was  not  given  for  a  partnership  debt  and  that 
•ison  to  whom  it  was  passed  knew  it,  no  matter  what 
wm  of  the  instrument  is,  it  does  not  bind  the  partners 
did  not  sign  or  assent  to  it.  These  rules  have  been  re- 
lly  recognized  in  New  York  in  a  long  series  of  adjudica- 
Wardell  ^c.  v.  Hughes  4*c.  3  Wend.  418  ;  Vallett  v. 
sr,  6  Id.  619 ;  Bank  of  Rochester  v.  Bowen  !fc,  7  Id. 
Oansevaort  v.  WilUams,  14  Id.  137.    Similar  doctrines 
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have  been  maintained  in  other  states.     Parke  v.  Smithy  4  W. 
&  S.  290 ;  Chazournes  v.  Edwards  Sfc,  3  Pick.  4 ;  Chenth 
with  ij*  Co,  V.  Chamberlin,  6  B.  Monroe  60.     And  in  England 
a  decision  has  been  made  at  nisi  prius  approximating  to  the 
New  York  doctrine.     Green  v.  Deakin  Sfc.  2  Stark.  347,  3 
Eng.  Com.  Law  Rep.  377.     In  this  case  a  bill  for  a  debt  daet 
the  plaintiff  from  one   partner  having  been  drawn  by  him  ii^ 
the  name  of  the  partnership,  Lord  Ellenhorough  wasof  opin^^ 
ion  that  the  nature  of  the  transaction  was  intrinsically  notice 
and  he  nonsuited  the  plaintiff  on  the  ground  that  one  partn^^ 
had  no  right  to  bind  another  without  his  knowledge,  by  dra^v^^ 
ing  a  bill  for  his  own  private  debt. 

Still,  however,  it  is  competent  to  shew  previous  authority 
or  subsequent  approbation  ;  a  strong  case  of  subsequent  ap- 
probation  raising  an  inference  of  previous  positive  authorir/. 
Ex  parte  Bonbonus,  8  Ves.  644,  5.     Assent  was  inferred  in 
Gansevoort  v.  Williams^  15  Wend.  139. 

4.  Rule  as  to  agency  when  a  man^s  wife  has  contraeied;  or 
he  has  allowed  supplies  to  any  other  female. 

Sometimes  a  wife,  under  the  husband's  authority,  has  the 
general  management  of  his  business.  He  may  authorize  her 
to  draw,  accept  and  endorse  bills  in  his  name ;  and  this  may 
be  extended  to  authorizing  her  to  select  some  person  pro  to 
vice,  to  write  the  name  of  her  husband  for  her.  Having  trusted 
her  to  exercise  her  discretion  as  to  drawing,  accepting  and  en- 
dorsing, he  may  trust  her  also  to  use  her  discretion  to  select 
the  hand  of  another  to  carry  her  intention  into  effect.  If  be 
does,  the  rule  delegatus  non  potest  delegare  does  not  applf  to 
the  case.  The  question  is  simply  whether  the  evidence  shews 
an  authority  given  by  the  husband  to  the  wife  to  sign  io  the 
way  she  did.  Lord  v.  Hall,  8  Man.  Grang.  &,  Scott  627; 
65  Eng.  Com.  Law  Rep.  627 ;  Pelker  v.  Emerson^  16  Venn. 
653;  Alexander  v.  Miller  S;c.  4  Harris  215. 

How  far  a  husband  is  liable  for  things  furnished  to  his  wife, 
will  be  particularly  treated  of  in  chapter  32.  Independentlf 
of  the  liability  arising  from  the  relation  of  wife,  there  maf 
be  a  liability  for  supplies  to  a  woman  on  the  ground  of  agency. 
Rawlyns  v.  Van  Dyke,  3  Esp.  250.  A  defendant  and  a  wo- 
man had  lived  together  at  three  places,  and  at  each  of  them 
had  been  supplied  with  goods  by  the  plaintiff.  He  was  autho- 
rized by  the  defendant  to  supply  her  at  those  places  ou  bis 
credit.  While  living  at  the  third  of  these  placeS|  they  sepa- 
rated ;  she  still  remained  there,  when  the  orders  in  questkMi 
were  given  the  plaintiff.    He  having  no  notice  from  the  de* 
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endaDt  of  the  separation,  complied  with  those  orders.  Cir- 
iumstances  apparently  continuing  unaltered  when  the  orders 
rere  given,  the  defendant  was  held  liable ;  notwithstanding 
bat  when  the  goods  were  sent  in,  the  separation  had  existed 
bout  a  month,  and  she  was  then  living  at  another  place. 
ifam  V.  Samsj  12  Adol.  &  £1.  N.  S.  460,  64  Eng.  Com.  Law 
lap.  460. 

i.  Rule  as  to  agency  in  the  case  of  a  private  company  or  of 
a  club  or  committee. 

In  England,  there  have  frequently  been  actions  against  per- 
•ns  as  members  of  a  club,  Delauney  v.  Strickland^  2  Starkie 
16,  3  Eng.  Com.  Law  Rep.  410;  Raggett  v.  Bishop,  2  C. 
P.  343 ;  Raggett  v.  Musgrave,  Id.  556 ;  12  Eng.  Com. 
iw  Rep.  160,  260 ;  Flemyng  v.  Hector,  2  M.  &  W.  172 ; 
bdtf  4*c.  V.  Emly  ^c.  7  Id.  427,  8  Id.  605 ;  or  member  of  a 
ivate  company,  Keasley  v.  Codd,  2  C.  &  P.  401,  note; 
fauilslay  v.  Le  Blanc,  Id.;  Perring  Sfc.  v.  Hone,  Id.  401 ; 
Bingh.  58;  12  Eng.  Com.  Law  Rep.  189-194;  13  Id.  328; 
tee  V.  Anson,  7  Barn.  &  Cress.  409,  14  Eng.  Com.  Law  Rep. 
};  Braithwaite  Sfc.  v.  Shofield  Sfc,  9  Barn.  &  Cress.  401; 
Vmime  v.  Freeth,  Id.  632 ;  17  Eng.  Com.  Law  Rep.  404, 
fiO;  Dickinson  v.  Valpy,  10  Barn.  &  Cress.  128,  21  Eng. 
jom.  Law  Rep.  41 ;  Pitchford  Sfc.  v.  Davis,  5  M.  &  W.  2 ; 
Tr^dwen  v.  Bourne,  6  Id.  461 ;  Hawken  v.  Bourne,  8  Id. 
703;  members  of  an  election  committee,  Thomas  v.  Edwards^ 
ilL  do  W.  216;  or  railway  committee,  Barnett  v.  Lambert, 
U  M.  &  W.  489 ;  Reynell  v.  Lewis,  Id.  617 ;  Wyld  v.  Hop- 
Hu,  Id. ;  Higgins  v.  Hopkins,  3  W.  H.  &  G.  163 ;  Bailey 
ift  V.  Macaulay,  66  Eng.  Com.  Law  Rep.  815. 

In  the  United  States,  there  was  occasion  to  apply  the  same 
principles  in  Sproat  v.  Porter  Sfc.  9  Mass.  287 ;  Babb  v.  Reed 
fft  6  Rawie  151 ;  Ridgely  v.  Dobson,  3  W.  &  S.  122;  and 
ikhbaum  v.  Irons,  6  Id.  67.     The  last  case  was  for  a  free 
dioQer  in  Pittsburg,  when  the  event  of  the  presidential  elec- 
tioa  ia  1840  was  ascertained.     A  committee  directed  the  plain- 
ly to  preptfre  a  dinner  for  1000  persons ;  and  4000  people,  of 
lU  political  parties,  subsequently  partook  of  it,  with  wonder- 
fol  cordiality.     The  action  was  against  four  persons,  two  of 
viiom,  before  the  dinner  was  ordered,  and  while  the  measure 
vat  under  consideration,  spoke  and  voted  against  it,  but  as 
bey  eventually  submitted  to  the  resolution  of  the  majority, 
od  did  not  throw  up  their  membership,  they  were  held  liable. 
!1ie  order  of  the  committee  being  given  in  their  presence, 
■d  apparently  with  their  approbation,  it  was  considered  im- 
ToL.  It.— ^22 
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material  that  one  of  them,  after  the  provisions  were  laid  in 
and  were  in  the  hands  of  the  cook,  called  on  the  plaintiff, 
stated  that  it  would  be  very  difficult  to  procure  moHejr,  and 
requested  him  to  give  the  matter  up.  The  evidence  shewing 
a  joint  liability  of  the  members  of  the  committee,  judgment 
was  given  against  those  who  were  sued ;  the  non-joinder  o^ 
the  others  not  being  pleaded  in  abatement. 

6.  Distinction  between  a  binding  engagement  and  an  um^^ 
accepted  proposal.  How  contract  may  be  completed  by  t/^ 
post.  From  what  time  bargain  is  closed  by  acceptan^^ 
of  offer. 

There  is  of  course  a  material  difference  between  an  unae- 
cepted  proposal  and  a  binding  engagement; — between  !»• 
gotiations  preparatory  to  an  agreement,  and  the  agreemeot 
itself,  Head  v.  Providence  Ins.  Co.  2  Cranch  127,  1  Cartii 
459.  Sometimes  the  meaning  is  that  there  shall  be  no  biodiof 
engagement  until  a  written  contract  is  entered  into  and  signed 
by  the  parties.  Governor  !fc.  v.  Petch,  28  Eng.  Law  &  Eq. 
470.  Sometimes  a  contract  is  completed  by  the  post.  It  voot 
do  to  say  that  a  defendant  is  not  bound  by  his  offer  when  accept- 
ed by  the  plaintiff  till  the  answer  is  received.  If  that  ware  eo, 
then  said  Ellenborough,  the  plaintiffs  ought  not  to  be  boand 
till  after  they  had  received  the  notification  that  the  defendinls 
had  received  their  answer  and  assented  to  it.  And  so  it  might 
go  on  €ul  infinitum.  When  a  party  makers  an  offer  by  letteff 
he  is  considered  in  law  as  making,  during  every  instant  of  the 
time  the  letter  is  travelling,  the  same  identical  offer  to  the 
other  party  ;  and  then  the  contract  is  completed  by  the  aceep- 
tance  of  it  by  the  latter.  Adams  ^c  r.  Lindsell  (jf^  1  Bun* 
&  Aid.  681. 

This  case  (decided  in  1818)  had  not  been  seen  by  the  n- 
preme  court  of  Massachusetts  when  (in  1822)  it  decided  the 
case  of  McCulloch  v.  Eagle  Ins.  Co.  1  Pick.  281,  hoMing 
the  offer  not  binding  until  the  letter  announcing  its  acceptaoeo 
was  received  or  until  the  regular  time  for  its  arrival  by  mail 
had  elapsed.  But  Adams  v.  Lindsell  was  before  the  court 
when  it  decided  Thayer  r.  Middlesex  Mui.  Fin  Ins.  Ct. 
10  Pick.  326. 

Elsewhere  in  the  United  States  Adaw^  ▼.  LindsM  has  beea 
followed.  Maeiier  r.  FrtiA,  6  Wend.  1 15, 16.  The  saprams 
court  of  the  United  States  has  recogniied  the  rale  of  Adams  v. 
Lindsell  as  a  general  principle  of  law  governing  the  fonnatMi 
of  all  coDtrwts  entered  into  between  parties,  lesidiiig  at  ad»- 
tanee,  bf  means  of  correspoodeiiM :  tka  nncpniified  i 
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by  the  one  of  the  terms  proposed  by  the  other,  transmitted 
by  due  course  of  mail,  is  regarded  by  the  supreme  court  as 
closing  the  bargain  from  the  time  of  the  transmission  of  the 
acceptance.     Tayloe  v.  Merchants  Fire  Ins.  Co.  9  How.  402. 

A  party  may  fail  in  his  action  when  the  acceptance  has  not 
been  according  to  the  terms  of  the  bargain  proposed.  Eliason 
r.  Henshaw,  4  Wheat.  228,  9  How.  402 ;  Wontner  v.  Shairp, 
1  Man.  Gr.  &  Scotc  441,  56  Eng.  Com.  Law  Rep.  441 ;  Duke 
r.  Andrews,  2  W.  H.  &  G.  296,  7. 

In  a  case  before  Chancellor  Walworth,  wherein  the  answer 
wnm  noC  intended  as  an  acceptance  of  the  offer,  he  considered 
hat  the  offer  was  not  afterwards  binding  on  the  party  who 
Dade  it.  Frith  v.  Lawrence,  1  Paige  440.  This  decision 
vaa  reversed  in  the  court  of  errors.  The  proposition,  says 
Wdrcjf,  J.,  may  be  considered  as  established  that  the  accep- 
■nee  of  a  written  offer  of  a  contract  of  sale  consummates 
he  bargain  provided  the  offer  is  standing  at  the  time  of  the 
leeepcance.  Mactier  v.  Frith,  6  Wend.  119.  In  this  case, 
hoagh  the  offer  was  not  deemed  accepted  by  the  first  answer, 
fct  that  offer  was  considered  as  continuing  down  to  the  time 
rhen  it  was  accepted ;  and  the  bargain  was  closed  by  that 
Moeptance.    S.  C.  122,  3. 

The  decision  would  no  doubt  have  been  otherwise  had  the 
ifSsr  been  retracted  before  it  was  accepted.  The  idea  being 
that  nntii  an  acceptance  the  party  is  supposed  to  be  continu- 
dly  repeating  his  offer, — the  presumption  of  a  repetition  of 
^  offer  is  rebutted  by  a  declaration  that  the  offer  is  retracted. 
BmiOedge  v.  Grant,  3  C.  &  P.  267, 14  Eng.  Com.  Law  Rep. 

The  law  will  not  imply  a  promise  of  any  person  against 
tuiown  express  declaration ;  it  will  not  imply  it  when  his  de* 
dantion  n  repugnant  to  any  implication  of  a  promise.  Whi* 
in^  V.  SulKvan,  7  Mass.  109 ;  13  Johns.  97. 
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CHAPTER  XXXII. 

ACTION   FOR   BREACH    OF  A  PROMISE   TO   MARRY  ;    OR  FOR  THINGS 
FURNISHED   TO    A   WIFE    OR   CHILD. 

I.  For  breach  of  promise  to  marry. 

Courts  do  not  look  with  favour  upon  a  contract  to  restraiiL 
marriage  generally.     Hartley  v.  Rice,  10  East  22.     Where  i^i^ 
man  by  a  writing  under  his  hand  and  seal  promised  a  womai^^ 
that  he  would  not  marry  with  any  person  besides  herself,  an^^ 
that  if  he  did,  he  would  pay  her  £  1000,  and  ten  years  aftei^^ 
wards  he  did  marry  another  woman,  the  covenantee  was  ni^^ 
successful  in  her  action  on  the  covenant.     It  was  consider^^ 
as  a  restraint  upon  him  against  marrying  any  one  else  besid^a^ 
the  plaintiff ;  not  a  reciprocal  engagement  to  marry  each  aihen 
Lowe  V.  Peers,  4  Burr.  2225.     If  there  was  a  mutual  promia^ 
to  marry,  the  action  for  breach  of  that  would  rest  on  different 
ground. 

At  an  early  period  it  was  determined  that  although  a  sail  (o 
perfect  a  marriage  or  concerning  its  lawfulness  or  unlawfuloe» 
might  properly  belong  to  the  ecclesiastical  court,  yet  tiiatt 
court  of  common  law  may  take  cognizance  of  an  action  on  i 
mutual  promise  to  marry,  for  a  breach  by  one  party  of  bis 
promise  to  marry  the  other ;  for  that  here  is  a  mutual  coih 
tract  concerning  a  lawful  act.  Hokrofl  v.  Dickinson^  Cirter 
233,  Freem.  95.  This  decision  was  in  the  25  Car.  2  (1673). 
It  was  objected  that  these  actions  upon  the  case  were  tbiogs 
invented  in  the  late  times  when  there  was  no  remedy  id  the 
spiritual  court;  but  it  was  answered,  there  were  precedents  of 
this  very  case  before  the  time  of  the  troubles ;  as  appent  1 
Roll.  14,  pi.  3,  4.  There  have  been  precedents  since  ia  the 
United  States  as  well  as  in  England.  Milstead  v.  Rednuuh 
3  Munf.  219. 

Theaction  lies  not  only  against  a  man  for  breach  of  his  pro- 
mise but  also  against  a  woman  for  breach  of  hers.  Harristm  f . 
Cage  and  wife,  1  Ld.  Raym.  386,  3  Id.  268,  Salk.  737 ;  Sef- 
mour  V.  Gartside,  2  Dow.  &  Ry.  55,  16  Eng.  Com.  Ltr 
Rep.  72.  When  at  the  time  of  the  promise,  no  time  is  speci- 
fied for  the  marriage,  it  is  implied  that  it  shall  be  in  a  coDvenieut 
or  reasonable  time.     Id. 

In  Holcrofi  v.  Dickitison,  it  was  argued  that  the  marriage 
could  not  be  without  a  third  person,  a  priest,  and  it  was  ob- 
jected that  the  plaintiff  had  not  alleged  that  the  priest  was 
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there  when  she  offered  herself;  but  it  was  answered  that  if  I 
am  bound  to  do  an  act  to  which  a  third  person  must  necessa- 
rily concur,  I  must  procure  the  third  person  at  my  peril ;  as 
it  is  held  in  LamVs  case,  5  Rep.  23.  A  like  exception  was 
OTerruled  in  Harrison  v.  Cage  4*  trt/e,  1  Ld.  Raym.  386. 

It  may  be  inconsistent  with  that  a^ection  which  ought  to 
subsist  between  married  persons  that  a  man  should,  while  his 
wife  is  alive,  promise  to  marry  another  woman.  But  if  at 
the  time  of  the  promise  to  the  plaintiff  she  was  ignorant  of 
the  defendant's  marriage,  there  ought  to  be  a  remedy  against 
him. 

In  an  action  on  a  promise  to  marry  the  plaintiff  within  a 
leasonabie  time,  the  declaration  averred  that  the  plaintiff  re- 
naioed  sole  and  unmarried,  and  that  the  defendant  disregarded 
bit  promise,  and  at  the  time  of  his  promise  and  thencefor- 
ward was  married  and  the  plaintiff  was  ignorant  of  the  de- 
'endant's  marriage  at  the  time  of  his  promise.  It  was  con- 
mided  that  as  the  declaration  disclosed  that  the  defendant  was 
I  married  man  at  the  time  of  the  promise — so  that  the  plain- 
iff  was  not  bound  by  her  promise  to  marry  the  defendant — 
ihere  was  a  total  absence  of  consideration.  But  as  the  decla- 
"ation  alleged  a  promise  by  the  plaintiff  to  marry  the  defen- 
iaat  within  a  reasonable  time — which  involved  within  it  a 
MTomise  to  remain  single  for  a  reasonable  time ;  and  this  the 
plaintiff  averred  that  she  did  ; — the  court  considered  this  con- 
lidaration  enough.  It  added  that  the  defendant's  promise  to 
narry  the  plaintiff  within  a  reasonable  time  was  not  abso- 
lutely impossible  of  performance;  for  his  wife  might  have 
liad  within  a  reasonable  time,  and  so  he  would  have  been  in 
X  condition  to  perform  his  promise  to  the  plaintiff.  Wilde^ 
3.  J.  said,  <-  it  would  be  strange,  indeed,  to  allow  the  defen- 
lant  to  rely  upon  his  own  wrong — to  set  up  his  fraudulent 
soncealment  of  his  marriage— in  order  to  discharge  himself 
bom  his  promise ;  the  plaintiff  having  performed  her  part  of 
the  condition,  by  remaining  unmarried  and  ready  to  marry  the 
defendant  until  she  discovered  that  he  was  already  a  married 
nan."  Wild  v.  Harris,  7  Man.  Grang.  &  Scott  999,  62  Eng. 
Oom.  Law  Rep.  999. 

The  matter  is  placed  on  clear  ground  by  Parke^  B.  His 
position  is  that  <'  the  promise  by  the  defendant  to  marry  the 
plaintiff,  implies  on  his  part  that  he  is  then  capable  of  marry- 
ingi  and  he  has  broken  that  promise  at  the  time  of  making  it. 
The  consideration  to  support  the  promise  is,  that  the  plaintiff. 
It  the  request  of  the  defendant,  engaged  to  marry  him  within 
a  leasonable  time,  and  therefore  she  remained  unmarried  ;  and 
diat  is  a  sufficient  consideration  to  bind  the  defendant."    This 
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insideration  would  be  sufficient,  though  the  plaintiff  "  diaeo- 
ered  on  the  day  after  the  defendant's  promiaa  that  he  was  a 
narried  man."     Millward  v.  Littlewaod^  6  W.  H.  &  6.  775; 
1  Eng.  Law  &,  Eq.  408. 

In  Seymour  v.  Oartride — where  the  man  sued  the  wo- 
man— it  was  objected  to  the  count,  first,  that  it  did  not  state 
that  she  had  any  notice  of  his  being  ready  to  marry  her  du- 
ring the  reasonable  time  therein  alleged ;  2dly,  that  it  did  not 
state  any  request  made  to  her  to  marry  him ;  3dly,  that  it  did 
not  aver  any  appointment  of  time  when  he  was  ready  to 
marry  her ;  and  fourth,  that  there  was  no  allegation  of  any 
special  refusal  to  perform  the  contract  of  marriage.     Bui  th^ 
motion  in  arrest  of  judgment  was  overruled.     The  court  saidft 
<<The  words  'did  not,  nor  would  within  such  reasonable  tic 
as  aforesaid,  or  at  any  time  afterwards,  marry  him  the 
plaintiff,  but  hath  hitherto  wholly  neglected  and  refused  so  t^^ 
do,'  necessarily  imply  a  request  to  marry." 

In  a  case  in  New  York  where  the  woman  was  plaintiff,  ti^^^ 
supreme  court  of  that  state  thought  an  offer  by  her  of 
riage  was  unnecessary.     Johnson  v.  Caulking  1  Johns. 
116. 

If  a  party  puts  himself  out  of  the  condition  in  which  a  i 
quest  could  properly  be  made,  he  dispenses  with  the  reque^. 
Harrison  v.  Cage  Sf  mfe,  I  Ld.  Raym.  386 ;  Short  v.  Stnm^ 
8  Adol.  &  El.  N.  S.  358,  55  Eng.  Com.  Law  Rep.  35a 

If  a  man  being  under  a  contract  to  deliver  certain  goods  to 
another,  should  put  it  out  of  his  power  to  do  so  by  destroy* 
ing  them,  it  cannot  be  necessary  to  request  him  to  delivar 
them.     And  so  a  declaration  may  state  thai  the  defendiol 
promised  the  plaintiff  to  marry  her,  and  the  plaintiff  remained 
and  still  is  sole  and  unmarried,  and  was  during  all  the  time 
ready  to  marry  the  defendant,  whereof  the  defendant  alwiyi 
had  notice ;  yet  the  defendant  disregarded  his  said  piomiN 
and  wrongfully  and  injuriously  married  another  woman,    la 
such  case  it  is  no  valid  plea  that  the  defendant  was  not  al  saf 
time  before  the  commencement  of  the  suit  requested  by  tb 
plaintiff  to  marry  her ;  nor  can  it  be  necessary  to  aver  tt 
lapse  of  a  reasonable  time  for  the  performance  of  the  deir 
dant's  agreement  with  the  plaintiff.     It  being  argued  that  ^ 
defendant's  wife  may  die  before  the  lapse  of  the  reaaonr 
time,  and  he  may  still  be  able  to  perform  his  contraol  y 
the  plaintiff;  that  the  declaration  does  not  even  aver  that 
defendant's  wife   is  still   alive,  Alderson,  B.   asked   " 
should  we  presume  that  the  wife  will  die  before  the  laf 
a  reasonable  time,  or  in  the  lifetime  of  her  husband? 
ought,"  he  caid,  *<  rather  to  presume  the  continuanoa  t 
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rasent  state  of  things ;  and  while  that  continues  it  is  clear 
fiat  the  defendant  is  disabled  from  performing  his  contract." 
Haines  v.  SnUthf  15  M.  &,  W.  189.  Moreover  there  being  a 
leach  of  contract  at  once  when  the  defendant  married,  it  is 
lea  no  matter  how  long  the  person  whom  the  defendant  has 
lanried  lives.     Short  v.  Stone. 

.  Marriage  gives  wife  a  right  to  be  supplied  with  neceS' 
saries  notwithstanding  husband  become  insane. 

By  contracting  the  relation  of  marriage,  a  husband  takes  on 
imaelf  the  duty  of  supplying  his  wife  with  necessaries ;  and 
'  be  does  not  perform  that  duty  the  wife  has,  by  reason  of 
lat  relation,  an  authority  to  procure  them  herself,  and  the 
nsband  is  responsible  for  what  is  so  supplied.  Manby  Sfc. 
.  Scott,  1  Lev.  4,  1  Sid.  109;  Morton  v.  Withens,  Skinn 
48 ;  2  Smith's  L.  C.  252.  He  is  responsible  though  the 
ipply  was  during  the  period  of  his  lunacy.  The  marriage 
iTes  her  authority  to  pledge  his  credit  for  her  support,  if  cir- 
uinstances  render  it  necessary,  she  herself  not  being  in  fault  ; 
nd  that  authority  is  not  revoked  by  the  husband  becoming 
Mane.     Read  v.  Legard,  6  W.  H.  &  G.  636. 

L  Sow  far  husband  is  liable  on  his  toife^s  contracts,  when 
they  are  living  together. 

Wh^n  the  husband  and  wife  are  living  together,  and  he 
irorides  her  with  necessaries,  he  is  not  bound  by  her  con- 
laets,  except  where  there  is  reasonable  evidence  to  shew  that 
be  wife  has  made  the  contract  with  his  assent.  Etherington 
r.  Parrot,  1  Ld.  Raym.  1006,  Salk.  118,  Holt  102.  The 
itfty  seeking  to  charge  the  husband  in  respect  of  such  a  con- 
net,  is  bound  either  to  prove  an  express  assent  on  his  part, 
NT  circumstances  from  which  such  assent  is  to  be  implied. 
HmUague  v.  Benedict,  3  Barn.  &  Cress.  631,  10  Eng.  Com. 
Law  Rep.  205 ;  Spreadbury  v.  Chapman,  8  C.  &  P.  371,  34 
Bog.  Com.  Law  Rep.  434.  If  a  wife  buy  necessary  apparel 
br  herself,  the  assent  of  the  husband  shall  generally  be  in- 
mded.  Com.  Dig.  tit.  Baron  Sf  Feme  (2).  While  she  is 
iving  with  him,  and  there  is  no  reason  to  suppose  any  differ- 
wee  between  them,  the  law  presumes  an  authority  for  her  to 
Mder  proper  things  for  his  house  and  her  clothing,  and  in  ge- 
wml  for  such  other  things  as  are  fairly  within  her  superin- 
•odence.  Hardie  v.  Grant,  8  C.  &  P.  512,  34  Eng.  Com. 
jKm  Rep.  506.  But  if  the  wife  gives  extravagant  orders, 
rben  the  bosband's  income  is  small,  that  is  a  circumstance  to 
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repel  the  inference  of  assent.     Atkins  v.  Curwood^  7  C.  &  P. 
756,  32  Eng.  Com.  Law  Rep.  721. 

In  the  case  of  Mr.  Espinasse,  who  was  working  hard  at 
his  profession,  as  a  special  pleader,  and  did  not  keep  a  man 
servant,  and  was  living  in  a  ready  furnished  house,  it  could 
not  {Baylej/,  J.  observed)  be  supposed  for  a  moment  that  he 
could  authorize  his  wife  to  spend  upwards  of  £  80  iu  jewelry 
in  about  six  weeks.  It  appeared  that  she  was  related  to  a  fa- 
mily of  rank — was  a  cousin  of  Lord  Petre — still,  said  Abbott^ 
C.  J.,  it  is  not  the  rank  of  the  party  but  the  estate  that  must 
be  considered.  Montague  v.  Mspinasse^  1  C.  d&  P.  356,  502, 
11  Eng.  Com.  Law  Rep.  416,  454. 

Sometimes  a  tradesman  supplies  goods,  not  on  the  credit 
of  the  husband  but  of  the  wife,  and  can  look  to  her  only  for 
payment.  Metcalfe  v.  Shaw,  3  Camp.  22 ;  Bentley  v.  Orifin, 
5  Taunt.  356,  1  Eng.  Com.  Law  Rep.  131.  The  curate  of 
Milton,  residing  at'  the  rectory  near  Northampton,  knowing 
that  his  wife  had  a  great  fancy  for  birds,  had  an  aviary  fitted 
up  for  her,  and  in  about  10  months  she  ordered  between  Band 
700  live  birds,  mostly  foreign,  consisting  of  love  birds,  cat 
throats,  quakers,  bishop  birds,  cardinals,  black  headed  mane* 
kins,  mountain  lories,  avadavats,  and  other  kinds.  This  wis 
too  much  for  the  curate;  his  income  was  only  about  £400t 
year,  and  the  wife's  orders  for  birds  exceeded  £  900.  Soch 
orders  being  out  of  the  ordinary  course.  Lord  Abinger  thought 
the  jury  should  require  strict  proof  of  the  husband's  autho- 
rity, and  here  the  inference  of  such  authority  was  repelled  by 
the  wife's  having  a  separate  provision  of  about  £  380  a  year, 
and  by  other  circumstances.  Freestone  v.  Butcher^  9  C.  &P. 
643,  38  Eng.  Com.  Law  Rep.  269. 

In  another  case,  an  action  was  brought  to  recover  £  5287 
for  articles  of  millinery,  viz :  bonnets,  feathers,  lace  and  rib- 
ands, supplied  to  the  defendant's  wife  during  part  of  the  yeir 
1843.  She  had  a  separate  fortune  ;  and  the  plaintiff  having 
made  enquiry  was  told  she  had  £  1100  a  year.  Her  giving 
orders  to  such  an  extent  went  to  shew  that  she  was  not  act- 
ing as  the  husband's  agent.  It  was  considered  that  the  trades- 
man who  supplied  these  articles  must  have  known  that  she 
was  exceeding  her  husband's  authority.  Lane  v.  Irowmm^ 
ger,  13  M.  &  W.  368. 

In  all  this  class  of  cases,  the  question  is  one  of  agency* 
When  the  wife  is  living  with  the  husband  and  is  supplied  bf 
him  with  necessaries,  if  he  tells  her  that  he  will  not  permit 
her  to  have  a  particular  kind  of  dress,  she  cannot  bind  him 
by  ordering  it.  When  she  is  sufficiently  provided  with  dotbee 
and  orders  more,  there  is  no  implied  authority  from  the  hue* 
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and  to  give  such  order.  If  it  appear  that  the  articles  were 
r  an  expensive  description — that  the  wife  was  in  the  habit 
r  patting  them  on  when  the  husband  was  away  from  home, 
od  of  wearing  plainer  clothes  when  he  returned,  these  cir- 
irastances  go  to  repel  any  implication  that  they  were  sup* 
lied  or  worn  with  his  authority  or  knowledge.  Reneaux  v. 
'edtfe,  8  W.  H.  &  G.  680,  20  Eng.  Law  &  Eq.  345. 

.  How  far  husband  is  liable  for  supplies  to  wife  during  his 
temporary  absence. 

In  the  United  States — in  that  part  of  the  country  where 
sw-fangled  notions  are  more  apt  to  prevail  than  in  the  south- 
n  states — the  husband  is  sought  to  be  charged  in  a  different 
sbion.  He  goes  to  sea  and  his  wife  calls  on  a  man  for  ad- 
ce.  He  puts  into  a  mesmeric  sleep,  not  her  but  another 
Oman,  who  as  a  clairvoyant  discovers  and  declares  the  na* 
lie  and  character  of  the  complaints,  and  prescribes  the  medi-  * 
nee,  and  according  to  her  prescription  he  compounds  medi- 
nes,  which  are  delivered  to  the  patient.  In  such  a  case  a 
>rdict  was  found  in  Massachusetts  for  the  plaintiff,  but  the 
ipreme  court  set  it  aside.  It  admitted  that  if  the  plaintiff 
rofessed  to  be  a  physician,  and  to  have  medical  skill,  or  a 
nowledge  of  diseases  and  their  medical  remedies,  and  did  in 
ict  fnrnish  necessary  medicine  and  medical  aid  and  advice  to 
he  wife,  the  husband  would  be  liable  for  such  necessary  sup- 
Aiei;  but  it  considered  that  if  the  plaintiff'  did  not  profess  to 
be  a  physician,  or  to  have  such  knowledge,  the  husband  was 
tiot liable.  "The  law,"  said  Fletcher,  J.,  "does  not  recog- 
nixe  the  dreams,  visions  or  revelations  of  a  woman  in  a  mes- 
meric sleep,  as  necessaries  for  a  wife  for  which  the  husband, 
without  his  consent,  can  be  held  to  pay.  These  are  fancy 
tttieles,  which  those  who  have  money  of  their  own  to  dispose 
of)  may  purchase  if  they  think  proper,  but  they  are  not  ne- 
c^Mries  known  to  the  law,  for  which  the  wife  can  pledge  the 
^it  of  her  absent  husband."     Wood  v.  O^Kelley,  8  Gush. 

A  husband  temporarily  absent  from  the  country  is  not  to  be 
Md  liable  for  things  supplied  the  wife  when  it  appears  that 
Aey  were  not  necessaries  according  to  his  condition  ;  that  the 
vorision  which  he  made  for  her  was  quite  sufficient ;  and  that 
I  Vas  notorious  in  the  neighbourhood  that  she  was  living  in 
style  of  expense  beyond  what  was  justified  by  his  condition. 
}0tmys  4^  V.  Sargeant,  6  C.  &  P.  419,  26  Eng.  Com.  Law 
epi  465. 
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5.  Husband  not  liable  for  supplies  to  wife  living  apart  frmk 

him  without  his  consent. 

If  a  tradesman  part  with  his  goods  to  a  woman  living  apart 
from  her  husband,  the  onus  is  on  him  to  prove  that  the  sepi- 
ration  took  place  under  such  circumstances  as  will  entitle  him 
to  recover  the  price  of  those  goods  against  the  husband.  CUf' 
ford  V.  Laton,  3  C.  &  P.  15,  14  Eng.  Com.  Law  Rep.  ISa 

The  husband  is  not  liable  for  goods  furnished  his  wife  wbei 
living  separate  and  apart  from  him,  unless  it  appear  that  she 
was  so  living  with  his  consent.  Mainwaring  v.  Leslie^  2CL 
&  P.  507,  12  Eng.  Com.  Law  Rep.  238.  A  person  who  ha 
given  credit  to  her  for  such  goods  cannot  recover  from  bin 
when  it  appears  that  she  was  living  separate  from  her  husband, 
against  his  wish  and  contrary  to  his  entreaties,  and  that  hs 
was  always  ready  and  willing  to  have  received  and  prorided 
for  her  in  his  own  house.  Hindley  v.  Westmeath^  6  Baro-ft 
Cress.  200,  13  Eng.  Com.  Law  Rep.  145. 

The  principle  is  that  when  without  any  misconduct  oo  the 
husband's  part,  his  wife  leaves  him  without  his  consent,  the 
husband  is  not  liable  for  necessaries,  except  for  such  as  mif 
be  furnished  her  after  she  offers  to  return  and  he  refuses  to 
receive  her.  Longworth  v.  Hockmore^  1  Ld.  Raym.  444,  IS 
Mod.  144 ;  McCutchen  v.  McGahay,  1 1  Johns.  281.  He  nuHft 
not  prevent  her  return  by  imposing  an  improper  conditioi. 
Reed  v.  Moore,  5C.&.P.  200,  24  Eng.  Com.  Law  Rep.  277. 

6.  When  wife  is  living  apart  from  husband^  with  his  tmr 
sent,  how  his  liability  for  supplies  is  affected  by  her  kavuig 
a  provision. 

When  the  wife  is  living  separate  from  her  husband,  by  ha 
consent,  she  has  no  authority  to  contract  debts  in  his  oaine  if 
he  makes  her  a  reasonable  allowance,  Mizen  v.  Pecfc,  8G 
&  P.  371,  note,  34  Eng.  Com.  Law  Rep.  435 ;  or  if  she  hm 
otherwise  a  competent  provision,  Dixon  v.  Hurrill^  S  C»  tk 
P.  717,  34  Eng.  Com.  Law  Rep.  599 ;  Todd  v.  Stokes,  1  Salk. 
116. 

If  it  appear  that  the  husband  arranged  to  furnish  from  bil 
dry  goods  and  grocery  store  all  the  necessaries  in  his  liM 
which  she  and  her  daughter  required ;  that  he  made  sinultt 
arrangements  with  butchers  and  others;  that  he  aent  fit- 
quently  to  see  that  they  were  properly  taken  care  of;  aid 
that  they  were  always  comfortably  provided  for — ^if  it  appait 
not  only  that  these  arrangements  were  known  to  the  wiii| 
but  that  the  husband  gave  notice  in  a  newspaper  which  the 
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ibuDtiff  tooky  prohibiting  persons  from  trusting  his  family 
rithout  his  special  orders,  and  that  they  previously  had  no 
iealiogs  with  the  plaintiff,  the  husband  will  not,  under  such 
ucamstances,  be  held  responsible  for  what  is  furnished  against 
lit  orders.     Kimball  v.  KeyeSj  11  Wend.  33. 

The  effect  of  a  deed  of  separation  between  husband  and 
rife  has  been  much  discussed.     As  there  are  circumstances 
rhich  will  induce  a  court  to  pronounce  a  decree  of  divorce  a 
unsa  ei  thoroj  it  may  not  be  unlawful  for  a  man,  under  the 
■me  circumstances,  voluntarily  to  agree  to  do  that  which  the 
iw,  if  be  refused,  would  compel   him  to  do.     Upon    this 
poand  a  deed  of  separation  made  upon  due  consideration 
nay  well  be  considered  as  not  unlawful.     Ld.  Abinger^  5 
BiB^h.  N.  C.  341 ;  Le$ter'8  case,  8  Mod.  22 ;  Mead's  case,  1 
Borr.  542.     When  a  husband  has  by  his  deed  acknowledged 
hii  wife  to  have  a  just  cause  of  separation  from  him,  and  has 
eofenanted  with  her  natural  friends  to  allow  her  a  mainte* 
■nee  during  separation,  on  being  relieved  from  liability  to 
bv  debts,  he  shall  not  be  allowed  to  impeach  the  validity  of 
(hat  covenant.     Ld.  Dmman,  5  Bingh.  N.  C.  341 ;  Jee  v. 
TImrhw,  2  Barn.  &.  Cress.  547,  9  Eng.  Com.  Law  Rep.  174. 
Bkt  the  doctrine  as  to  the  validity  of  a  contract  for  separate 
Miotenance  does  not  go  so  far  as  in  Ld.  Rodney  v.  Cham- 
krv,  2  East  283,  was  supposed.     St.  John  v.  St.  John,  11 
Til.  532,  638 ;  Chambers  v.  Caulfield,  6  East  252.     Being 
Older  seal  it  requires  no  consideration  to  make  it  binding. 
Aile,  p.  31.     And  a  court  will  hold  it  good  when  there  is  no- 
thing on  its  face,  or  in  the  evidence,  to  shew  that  it  is  invalid. 
CktiLgh  ▼.  Lambert  ^c.  10  Sim.  174,  16  Eng.  Ch.  Rep.  174; 
Wmie  V.  Jones,  I  Bingh.  N.  C.  656 ;  Jones  v.  Watte,  5  Id. 
341,  4  Man.  &  Grang.  1104,  27  Eng.  Com.  Law  Rep.  532, 
31  Id.  130,  43  Id.  567 ;  9  Clark  &  Fin.  101.     But  it  may  be 
ihiwn  to  be  bad.     And  it  is  considered  bad  when  it  provides 
lot  for  an  immediate  but  a  future  separation  of  the  parties. 
Durani  v.  Titley,  7  Price  577.     When  the  deed  is  void  the 
aj|ht  of  action  against  the  husband  for  supplies  to  the  wife 
aiKf  just  so  far  as  it  would  have  existed  if  that  deed  had 
■OC  bcMn  msde,  but  no  farther.     Hindley  v.  Wistmeath,  6 
In.  &  Cress.  200,  13  Eng.  Com.  Law  Rep.  141.     Though 
fee  deed  be  valid  and  makes  provision  for  the  wife's  separate 
Miotenance,  there  may  also  be  a  right  of  action  against  the 
iQsband  for  supplies  to  her,  unless  payment  be  duly  made  ac- 
Didiog  to  such  provision.     Muse  v.  Craig,  5  Bos.  io  Pul. 
48. 
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7.  Liability  of  husband  for  supplies  to  wife  whom  he  turns 
out  of  doors  without  provision. 

When  a  man  has  lived  with  a  woman  as  his  wife  and  intro- 
duced her  into  society  as  such,  he  cannot,  by  then  turning  her 
away  and  insisting  she  is  not  his  wife,  relieve  himself  from 
the  obligation  created  by  his  marriage.'  If  he  had  really  bees 
lawfully  married  to  her,  he  will  be  liable  for  necessaries  sap- 
plied  her,  while  she  is  living  separate  from  him  without  sds- 
quate  means  of  support.  Mnnro  v.  De  Chemani,  4  Camp. 
215. 

The  man  who  (without  justifiable  cause)  will  not  receiis 
his  wife  into  his  house,  it  is  considered  turns  her  out  of  doon 
and  sends  with  her  credit  for  her  reasonable  expenses,  /bw- 
lyns  V.  Van  Dyke,  3  Esp.  250. 

He  sends  her  out  with  such  credit  when  he  drives  her  from 
her  home  by  cruelty,  personal  violence,  or  that  which  shall 
excite  reasonable  fear  of  personal  violence.  2  C.  &  P.  22. 
Where  a  wife's  situation  in  her  husband's  house  was  rao- 
dercd  unsafe  from  his  cruelty  or  ill-treatment,  Lord  Kenfsn 
ruled  that  it  was  equivalent  to  a  turning  her  out  of  the  house; 
and  that  the  husband  was  liable  for  necessaries  furnished  to 
her  under  those  circumstances.  Hodges  v.  Hodges,  1  Eqi. 
442. 

The  language  of  Lord  Kenyon  is  preferred  to  the  doctriM 
in  Harwood  v.  Heffer^  3  Taunt.  421.  This  case  is  overrntaL 
Aides  V.  Chapman,  Selw.  N.  P.  281.  A  woman  is  not  boanl 
to  wait  till  she  is  actually  treated  cruelly ;  it  is  enough  that 
there  is  reason  to  apprehend  personal  violence.  If  it  be  said 
that  a  woman  may  leave  under  pretence  of  fear,  the  answer  ii 
that  the  jury  are  to  judge  whether  the  circumstances  justi- 
fied her  in  leaving  or  not.  Houliston  v.  Smith,  2  C&P.^ 
12  Eng.  Com.  Law  Rep.  13. 

Harwood  v.  Heffer,  was  characterized  by  two  leading  fee* 
tures.  Not  only  had  the  husband  treated  his  wife  with  great 
cruelty;  but  he  had  taken  into  the  house  another  womtt 
with  whom  he  cohabited ;  and  the  wife  made  her  escape  from 
a  chamber  in  which  he,  on  a  pretence  of  her  insanity,  eon* 
fined  her.  The  decision  non-suiting  the  plaintiff  who,  under 
such  circumstances,  furnished  the  wife  board,  lodging  and  n^ 
cessaries.  Best,  J.  pronounced  was  "  not  law,  it  being  agaioat 
the  first  principles  of  morality ;"  he  was  "  really  shocked  al 
the  doctrines  laid  down  in  that  case.  Is"  (he  asked,)  <*i 
woman  to  remain  within  walls  which  contaminate  her?  If 
she  did,  undoubtedly,  no  court  would  befriend  her.     She  most 
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bew  herself  virtuous ;  she  must  separate  herself  pro  salute 
mtffus."  Other  judges  were  no  less  surprised  at  the  doctrine 
»f  Harwood  v.  Heffer.  Park,  J.  said,  <*  taken  to  its  full  ex- 
ent,  it  is  abhorrent  to  every  feeling  of  a  man,  and  every  duty 
if  a  moralist  and  a  christian ;  for  it  is  said  that  although  a 
lusbaud  places  a  profligate  woman  at  the  head  of  his  table, 
lod  tells  his  wife  that  she  may  dine  in  her  own  room,  yet  she 
I  not  justified  in  quitting  his  house,  but  should  sue  for  ali- 
DODy  or  a  divorce  a  menaa  et  thoro.  Is  the  mistress  of  a  fa- 
nily  to  give  way  to  a  common  prostitute  ?  I  have  no  diffi- 
solty  in  saying  that  that  case  cannot  be  the  law  of  England, 
)0cau8e  it  is  not  the  law  of  morals  and  religion."  Gaselee, 
I.  observed  that  he  <*  always  understood  that  if  a  man,  by 
lis  conduct,  rendered  his  house  unfit  for  a  modest  woman  to 
!emain  in.  she  was  entitled  to  leave  it ;  and  he  thereby  gave 
lier  a  credit."    2  C.  &  P.  22,  12  Eng.  Com.  Law  Rep.  13,  14. 

The  husband  is  not  absolved  from  the  duty  of  maintaining 
his  wife  during  a  separation  for  which  she  is  not  to  blame. 
He  is  liable  for  necessaries  furnished  the  wife  during  her  suit 
fcr  a  divorce  until  a  decree  is  pronounced.  Cunningham  v. 
Irwin^  7  S.  &  R.  258.  Board,  lodging,  clothing  and  medi- 
eines  come  under  the  meaning  of  necessaries :  The  necessv 
M  are  to  be  suitable  to  the  rank  and  estate  of  the  parties,  in 

other  words,  according  to  the  condition  of  the  parties  in  life. 

8.G. 
Still  the  liability  of  a  husband  who  puts  away  his  wife, 

though  without  cause,  is  only  for  necessaries.     Hardie  v. 

firaii/,  8  C.  &  P.  512,  34  Eng.  Com.  Law  Rep.  506. 

&  Wife's  adultery  exempts  husband  from  liability. 

The  husband  is  not  liable  for  necessaries  furnished  a  wife 

who  went  away  from  him  with  an  adulterer,  Morris  v.  Mar^ 

in,  1  8tr.  607 ;  or  who  is  caught  in  adultery  and  turned  out 

if  doors  in  consequence,   Best,  J.,  2  C.  &  P.  22.     if  not 

kaoving  of  any  adultery,  he  turn  her  out  of  doors  and  hold 

hir  out  as  fit  to  be  maintained,  by  making  a  payment  on  ac- 

flooot  of  her  board  and  lodging,  he  may  be  liable  to  pay  on 

Ihit  account  for  any  further  time  which  may  elapse  before  an 

•01  of  adultery  is  disclosed  and  notice  not  to  trust  her.    Hou" 

Utim  V.  Smith,  2  C.  &  P.  22,  12  Eng.  Com.  Law  Rep.  12. 

Fhoogh  she  be  turned  out  of  doors,  if  she  afterwards  commit 

a  act  of  adultery,  he  will  not  be  liable  for  necessaries  fur- 

Bshed  her  after  she  committed  that  act.     Oovier  v.  Hancock^ 

\  T.  R.  603. 
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9.  Whether  at  common  law  there  was  a  liability  for  9Uf- 
port  of  one^s  child^  parents  or  ffrand-fHirenis.  Of  the  $kh 
tute  of  43  Eliz.  c.  2,  '^  7,  and  statute  of  Virginia. 

It  has  been  argued  that  by  the  common  law  a  pareDt  0 
bound  to  maintain  his  deserted  legitimate  child ;  bul  in  tin 
case  in  which  it  was  so  argued  the  question  did  not  arias ;  for 
in  that  case  there  was  no  proof  of  desertion  ;  it  was  a  can  io 
which  the  father  was  contemplating  providing  for  Che  child 
by  placing  it  in  a  foundling  hospital,  when  the  child's  gnod- 
mother  applied  to  have  the  child  delivered  np  to  her,  and  took 
it  upon  an  implied  undertaking  that  the  father  should  be  it 
no  expense  for  its  maintenance.  Urmston  v.  Newcomtm^  6 
Nev.  &  Man.  454,  4  Adol.  &  El.  899,  31  Eng.  Com.  Law  Ra|k 
222. 

Whatever  moral  obligation  there  may  be  on  a  man  to  tab 
care  of  his  child,  or  of  his  father,  mother,  grand*father  or 
grand-mother,  it  is  now  clearly  established  that  at  commoo 
law  that  moral  obligation  does  not  impose  a  legal  liability  oB 
a  father  to  support  a  child,  Mortimore  v.  Wright^  6  M.  d&  W. 
488 ;  or  on  a  child  to  support  his  parents,  Edwards  if  w^ 
V.  DaviSj  16  Johns.  285. 

When  Sir  Wm,  Blackstone  wrote  the  passage  in  1  Bl.  Coo. 
448,  9,  he  had  in  view  the  statute  of  43  Eliz.  c.  2,  ^  7,  wbidr 
enacted  <'  that  the  father  and  grand-father  and  the  mother  and 
grand-mother  and  the  children  of  every  poor,  old,  blind,  hiw 
and  impotent  person,  or  other  person  not  able  to  work,  be* 
ing  of  a  sufficient  ability,  shall,  at  their  own  charges  reKoie 
and  maintain  every  such  poor  person"  in  a  certain  maooer 
and  according  to  a  prescribed  rate.     The  statute  extends  do 
farther  than  the  law  of  nature  went  before.     Under  it,  it  hit 
been  held  that  a  husband  is  not  obliged  to  provida  for  hs 
wife's  mother,  though  he  had  a  good  fortune  with  bis  wife 
and  the  mother  is  poor.     Rex  v.  Munday^  1  Str.  190.    ft 
was  considered  inconvenient  if  the  wife  should  have  chiMM 
by  a  former  husband.     S.  C.  Fort.  303.     The  statota  if 
Elizabeth  only  extends  to  natural  relations.     The  fiither-ia* 
law  is  not  obliged  to  maintain  his  daughter-in-law.     Kimg% 
Bonoier,  2  Ld.  Raym.  1454.     And  the  husband  is  not  liaUi 
for  the  expenses  of  maintaining  the  wife's  child  by  the  fonMT 
husband.     Tabb  ^c.  v.  Harrison  Sf^.  4  T.  R.  118 ;  BiUbtgS' 
ley  V.  Crotchet,  1  Brown's  C.  R.  268;  Cooper  v.  MwrHm^i 
East  82.     The  same  construction  is  given  Co  the  New  ToA 
statute,  which  is  a  transcript  of  that  of  43  Elis.  e.  4S,  ^  7. 
Oay  V.  BaUou,  4  Wend.  403.     A  fortiori  the  hoabatid  is  Ml 
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\mnd  to  support  a  bastard  child  of  his  wife  or  a  child  of  such 
istard.     Menden  v.  Cox,  7  Cow.  236. 

0.  Right  of  action  against  father  for  support  of  child  rests 
on  his  contract. 

WheD  a  father  suffers  his  children  to  live  away  from  him — 
ith  their  mother — he  may  thereby  constitute  her  his  agent 
Bd  authorize  her  to  contract  debts  for  their  clothing  and 
diAr  necessaries.  Rawlyns  v.  Van  Dyke,  3  Esp.  133.  Al- 
umgh  a  man  could  not  be  compelled  to  provide  for  his  wife's 
bildren  by  a  former  husband,  yet  if  he  take  them  into  his 
mSLjj  he  may  be  regarded  then  as  standing  as  to  them  in 
w&  parentis;  and  if  after  adopting  them  he  go  abroad  and 
Are  them  in  the  care  of  his  wife,  he  may  be  bound  by  her 
Mtracts  made  for  their  maintenance  and  education.  Stone 
•  Carr,  3  Esp.  1.  The  father  has  been  held  liable  for  the 
onring  and  board  of  his  child  though  illegitimate,  when  he 
iopted  it  as  his  own.  Hesketh  v.  Gowing,  5  Esp.  131 ; 
fuAole  r.  Allen,  3  C.  &  P.  36,  14  Eng.  Com.  Law  Rep.  198. 
ill  one  case  in  which  he  consented  to  pay  an  annual  sum  for 
It  tapport,  it  was  said  he  must  continue  to  do  so  or  provide 
br  the  child  at  his  own  expense  or  give  the  most  distinct  no- 
te of  his  intention  to  pay  such  annual  sum  no  longer.  Ca- 
memt  v.  Baker,  1 C.  &  P.  268,  11  Eng.  Com.  Law  Rep.  388. 
h  a  sabsequent  case  wherein  such  notice  was  given,  it  was 
cmsidered  that  the  by-gone  payments  were  merely  voluntary, 
Ml  that  the  defendant  was  not  bound  to  continue  them  longer 
thin  he  thought  proper.  Furillio  v.  Crowther,  7  Dow.  & 
Ey.  612,  16  Eng.  Com.  Law  Rep.  302.  In  another  case 
wherein  there  was  no  such  notice,  there  was  a  judgment 
agaiDst  the  father  for  the  child's  board  and  lodging.  Nichole 
T.  Allen,  3  C.  &  P.  36,  14  Eng.  Com.  Law  Rep.  198,  9. 

Bot  no  one  is  bound  to  pay  another  for  maintaining  his 
dAdren,  either  legitimate  or  illegitimate,  unless  he  has  entered 
bio  some  contract  to  do  so.  Seaborne  v.  Maddy,  9  C.  &  P. 
ISfl^  38  Eng.  Com.  Law  Rep.  194;  Angel  v.  McLellan,  16 
■ms.  31.  A  father  who  gives  no  authority  and  enters  into 
10  contract,  is  no  more  liable  for  goods  supplied  to  his  son. 
Inn  a  brother  or  an  uncle  or  a  mere  stranger  would  be.  Mor^ 
imore  ▼.  Wright,  6  M.  &  W.  486.  The  law  was  not  settled 
o  elearly  at  the  time  of  Simpson  v.  Robertson,  1  Esp.  17, 
tti  F^rd  ▼.  Fothergill,  Id.  211,  as  it  has  been  since.  It  is 
mm  well  established  that  a  father  is  not  bound  by  the  con- 
net  of  his  son,  unless  either  an  actual  authority  be  proved, 
r  circumstances  appear  from  which  such  an  authority  may 
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be  implied.     Blackburn  v.  Mackey,  1  C.  &  P.  1 ;  Pluck  r. 
Tollemachej  Id.  5, 11  Eng.  Com.  Lblw  Rep.  295,  6 ;  Bolfe  r. 
Abbott,  6  C.  &  P.  286,  25  Eng.  Com.  Law  Rep.  400.     Not- 
withstanding what  is  said  by  the  supreme  court  of  New  York, 
in  Valkinburgh  v.  Watson  !fc.  13  Johns.  480,  and  by  Chao* 
cellor  Kenty  in  3  Kent's  Com.  191,  and  by  Chancellor  Wal- 
worth^ in  Ryder^s  case,  11  Paige  188,  it  may  be  regarded  as 
now  the  rule  in  New  York,  as  well  as  England,  that  withoat 
some  contract,  express  or  implied,  a  father  is  not  liable  eveo 
for  necessaries  supplied  to  his  son.    Raymond  v,  Loylj  10  Btt- 
hour  483 ;  Chilcott  v.  Trimble  Sfc.  13  Id.  502.     The  rule  is 
the  same  in  Vermont.      Vamey  v.  Youngs  1 1  Vermont  258; 
Gordon  v.  Potter,  17  Id.  348.     If  a  son  has  purchased  arti* 
cles  necessary  for  him,  and  suitable  to  that  situation  in  which 
his  father  placed  him,  a  jury  may  sometimes  infer  that  the 
order  was  given  by  the  assent  and  with  the  authority  of  the 
father.     Baker  v.  Keen,  2  Stark.  501,  3  Eng.  Com.  Law  Sept 
449;  Law  Sfc.  v.  Wilkin,  6  Adol.  &  El.  718,  33  Eng.  Com. 
Law  Rep.  193.     But  such  inference  should  never  be  made 
when  to  make  it  would  be  inconsistent  with  the  rule  that  the 
law  does  not  authorize  the  son  to  bind  his  father  by  his  coo- 
tracts.     A  party  who  has  contracted  with  the  son,  intendii^ 
to  trust  to  him  for  payment,  cannot  recover  the  debt  from  the 
father,  when  there  is  a  total  absence  of  authority  in  the  sod 
to  contract  on  the  part  of  the  father.     Shelton  v.  Springett^ 
11  Com.  Bench  (2  J.  Scott)  452,  73  Eng.  Com.  Law  Rep.  452. 
20  Eng.  Law  &  Eq.  281.     If  it  be  asked  is  then  the  sod  to 
be  left  to  starve,  the  answer,  says  Maule,  J.,  is,  he  must  applf 
to  the  parish,  and  they  will  compel  the  father,  if  of  ability,  to 
pay  for  his  son's  support.     People,  he  remarks,  are  very  apt 
to  imagine  that  a  son  stands  in  this  respect  upon  the  same 
footing  as  a  wife.     But  that  is  not  so.     S.  C. 

In  Virginia,  there  is  besides  the  common  law  rule,  a  further 
provision  made  by  statute  1838,  p.  29,  ch.  18,  ^  1;  1841,2, 
p.  21,  ch.  25.  From  these  statutes  was  taken  the  folio viog 
provision  in  the  Code  of  1849,  p.  578,  ch.  142,  '^  I : 

If  any  money  be  lent  or  advanced,  or  any  thing  be  sold  or  let  to 
hire  on  credit,  to  or  for  the  use  of  any  student  or  pupil,  under  twenty- 
one  years  of  age,  at  the  Virginia  military  institute,  univenitj  of  Vi^ 
ginia,  or  any  incorporated  college  in  this  state,  without  the  prefiovi 
permission  in  writing  of  his  parent  or  guardian,  or  the  authorised  of* 
oers  of  such  institution,  nothing  shall  be  recovered  therafoTi  and  that 
shall  moreover  be  forfeited  to  the  institution  twenty  doUan,  and  Ik 
amount  or  value  of  such  money  or  other  thing.  Where  meh  sdVit 
letting,  lendinir  or  advancing  is  by  an  agent,  anch  foiftiUm  shall  ke 
by  his  principal  unless  the  principal  ahaU,  within  lea  daja  aftff  b 
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iM  knowledge  or  information  of  the  selling,  letting,  lending  or  adran- 
iag,  give  notice  in  writing  of  the  date,  nature  and  amount  thereof  to 
he  president  or  other  head  of  the  institution,  in  which  case  the  for- 
nlare  shall  be  bj  the  agent.  This  section  shall  not  apply  to  a  person 
filling  or  letting  in  expectation  of  immediate  payment,  if  he  shall 
ritliin  ten  days  thereafter  giro  notice  in  writing  of  the  date,  nature, 
r  nmount  of  the  sale  or  letting,  to  such  president  or  other  head. 

.1.  Clearly  no  implied  contract  by  father  to  pay  for  goods 
furnish^  or  services  rendered  to  child  who  has  attained 
twefity^ne. 

The  cases  collected  in  the  note  to  Wennall  v.  Adney,  3  Bos. 
&  Pul.  249,  cited  ante,  p.  309,  sustain  the  conclusion  that  a 
ffomise  by  a  father  to  pay  the  debt  of  a  son  of  full  age,  not 
twing  with  his  father,  though  the  debt  were  incurred  by  sick- 
ess,  which  ended  in  the  son's  death,  cannot,  without  a  pre- 
ioas  request  by  the  father,  proved  or  presumed,  be  enforced 
f  action.  Mills  v.  Wymanj  3  Pick.  212;  Loomis  v.  New* 
mll^  16  Pick.  163.  But  a  father  may  come  under  an  original 
nd  express  liability  for  his  son.  Cook  v.  Long,  I  Car.  &, 
iarah.  510,  41  Eng.  Com.  Law  Rep.  510.  If  the  father  offer 
D  make  reasonable  compensation  for  the  board  of  his  son, 
■St  and  future,  and  this  offer  be  accepted,  the  contract  may 
16  good,  as  well  for  what  had  been  done  before,  as  for  what 
sdone  after,  it  is  made.  15  Pick.  165,  6;  Bret  v.  J,  S.  if* 
wife,  Cro.  Eliz.  766;  CoUon  v.  Westcott,  1  Rol.  381. 


CHAPTER  XXXIII. 

ACTIOir    ON    A   CONTRACT    FOR   THE    SALE    OF    LAND)    OR   THE 
BREACH    OF    ANT   WARRANTT,    EXPRESS    OR    IMPLIED. 

L  Where  action  is  against  vendor  or  vendee  of  an  estate  in 
fee  or  for  years. 

An  action  will  lie  against  a  vendee  to  recover  the  conside- 
■tion  money  for  land  sold,  Hoskins  v.  Wright,  1  H.  &  M. 
77;  Shepherd  v.  Little,  14  Johns.  210;  Bowen  v.  Bell,  20 
L  340 ;  Wolfe  v.  Hauver,  1  Gill  93 :  or  against  a  vendor  to 
KOFer  damages  for  the  loss  sustained  by  his  non-performance 
r  the  contract.     As  early  as  the  9  Jac.  1,  it  was  resolved  that 

one  aasaoae  upon  good  consideration  to  make  unto  another 

Vol.  u.— 23 
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a  good  assurance  of  land,  but  perform  it  not,  he  is  not  obliged 
to  file  a  bill  in  chancery  for  performance  of  the  promise,  bat 
may  have  an  action  at  law  for  breach  of  promise,  and  recover 
damages.     Gollew  v.  Bacon,  Bulstr.  112. 

Wiiether  the  action  be  against  vendor  or  vendee,  it  maf 
be  a  question,  1,  whether  there  existed  a  valid  contract  b^ 
tween  them  in  relation  to  the  land ;  and  2,  whether  there  hat 
been  performance  by  the  plaintiff,  and  non-performance  by  the 
defendant,  of  what  was  to  be  done  on  his  part.  Judson  ?. 
Wass,  11  Johns.  525;  Van  Eps  v.  Corpo.  of  Schenectaif^ 
12  Id.  436. 

On  a  sale  of  real  property,  although  a  good  title  be  not  stipe- 
lated  for  by  the  agreement,  the  purchaser  has  generally  a  right 
to  require  it ;  it  is  a  right  not  growing  out  of  the  agreement 
between  the  parties,  but  given  by  law.  O^gilvie  v.  Poljambe^ 
3  Meriv.  53.  The  agreement,  it  is  true,  may  use  language 
shewing  that  the  vendor  intended  to  sell  such  a  title  as  he  had 
received,  and  nothing  more.  Wilmot  v.  Wilkinson^  9  Dov. 
&  Ry.  620,  22  Eng.  Com.  Law  Rep.  397.  When  it  is  con- 
tended that  its  true  construction  is  that  the  purchase  money 
is  to  be  paid  before  the  title  can  be  ascertained,  its  terms 
should  be  so  plain  and  express  as  to  leave  no  doubt  that  such 
was  the  intention  of  the  parties — that  the  purchaser  coDtem- 
plated  parting  with  his  money  at  the  risk  of  being  able  to  re- 
cover it  back  upon  the  vendor's  failing  to  make  out  a  good 
title.  Wilde,  C.  J.,  in  Porcher  v.  Gardner^  8  Man.  Grang.i 
Scott  477 ;  65  Eng.  Com.  Law  Rep.  477.  Such  being  the 
rule  on  the  sale  of  the  fee,  does  a  like  rule  hold  on  the  sale 
of  a  lease  ?  Is  there  in  such  case  an  implied  undertaking  by 
the  vendor  to  make  out  a  good  title  to  the  lease  ?  Lord  Ttur 
terden  thought  not.  George  v.  Pritchard,  Ry.  &  Moo.  417, 
21  Eng.  Com.  Law  Rep.  478.  But  his  decision  is  overruled. 
Souter  V.  Drake,  3  Nev.  &  Man.  40,  5  Barn.  &  Adol.  998, 
27  Eng.  Com.  Law  Rep.  And  it  is  now  established,  that 
on  the  sale  of  a  lease  there  is  an  implied  undertaking  to  make 
out  the  lessor's  title  to  demise,  as  well  as  that  of  the  vendor 
to  the  lease  itself.  S.  C. ;  Hall  v.  Betty^  4  Man.  &  Grang. 
411,  43  Eng.  Com.  Law  Rep.  216. 

Where  a  question  arises  between  vendor  and  vendee,  as  to 
the  meaning  of  a  good  or  sufficient  title,  there  must  be  soeh 
a  title  as  the  court  of  chancery  would  adopt  as  a  suflkieat 
ground  for  compelling  specific  performance;  there  must  be 
not  merely  such  a  title  as  would  support  a  verdict  for  the  par- 
chaser  in  an  action  of  ejectment  against  a  mere  strmoger,  but 
such  an  one  as  would  enable  the  purchaser  to  hold  the  pro* 
party  against  any  person  who  might  probably  challeoge  hii 
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ght  to  it.  Jeakes  v.  White,  6  W.  H.  &  G.  881.  If  the  ven- 
on  did  all  that  their  contract  required,  and  more  was  de- 
moded, that  may  release  them  from  the  obligation  of  taking 
oy  further  steps  in  the  transaction.     Wilmot  v.  Wilkinson, 

Dow.  &  Ry.  620,  22  Eng.  Com.  Law  Rep.  397. 

If  the  vendee  make  default  in  payment,  the  mode  of  pro- 
Mding  proper  against  him  must  depend  on  the  terms  of  the 
(Nitract.  Where  the  terms  of  a  sale  at  auction  had  to  be 
Might  for  in  the  articles  exhibited  by  the  auctioneer  at  the 
me  of  the  sale,  and  they  provided  **  that  the  purchaser  should 
icure  the  purchase  money,  with  interest,  by  his  promissory 
otesj  with  two  approved  endorsers,  payable  in  6  and  12 
lonths,"  and  that  he  <*  should  be  allowed  30  days  to  com- 
ly  with  those  terms,"  and  on  failing  to  comply  within  the 
0  days,  the  property  was  "then  to  be  resold  on  account 
r  the  first  purchaser,"  it  was  decided  that  though  the  pur- 
liaser  failed  to  give  such  notes  within  the  30  days,  or  at  any 
me  afterwards,  the  vendor  could  maintain  no  action  on  the 
DDfract,  without  first  resorting  to  a  resale  and  ascertaining 
be  deficit     Webster  Sfc,  v.  Hoban,  7  Cranch  399. 

L  Whether  on  a  sale  of  personal  property  generally,  the 
contract  imports  that  the  vendor  has  a  good  title. 

With  respect  to  executory  contracts  of  purchase,  and  where 
the  subject  is  unascertained,  and  is  afterwards  to  be  conveyed,  it 
would  probably  be  implied  that  both  parties  meant  that  a  good 
title  to  that  subject  should  be  transferred  in  the  same  manner  as 
that  it  would  be  implied  under  similar  circumstances  that  a  mer- 
duntable  article  was  to  be  supplied.  Unless  goods  which  the 
pirty  could  enjoy  as  his  own,  and  make  full  use  of,  were  de- 
lifered,  the  contract  would  not  be  performed.  The  purchaser 
could  not  be  bound  to  accept  if  he  discovered  the  defect  of 
title  before  delivery  ;  and  if  he  did,  and  the  goods  were  reco- 
vend  from  him,  he  would  not  be  bound  to  pay,  or  having 
iMid  he  would  be  entitled  to  recover  back  the  price,  as  on  a 
consideration  which  had  failed.    Parke,  B.,  3  W.  H.  &  G.  510. 

But  when  there  is  a  bargain  and  sale  of  a  specific  ascer- 
laioed  chattel,  which  operates  to  transmit  the  property,  and 
lotbiog  is  said  about  title,  what  is  the  legal  effect  of  that  con- 
met?  Does  the  contract  necessarily  import,  unless  the  con- 
nry  be  expressed,  that  the  vendor  has  a  good  title  ?  11  How. 
80.  Or  has  it  merely  the  effect  of  transferring  such  title  as 
be  vendor  has  ? 

According  to  the  Roman  law,  (Domat,  Book  1,  tit.  2,  ^  2, 
rC  3,)  and  in  France  (Code  Civil,  ch.  4,  ^  1,  art.  1603,)  and 
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Scotland,  there  is  always  an  implied  contract  that  the  vendor 
has  the  right  to  dispose  of  the  subject  which  he  sells.  Bell 
on  Sale  94;  3  W.  H.  &  G.  510. 

The  rule  of  the  civil  law  has  been  adopted  in  South  Caro* 
lina.     In  that  state  there  is  in  the  sale  of  a  chattel  an  ioaplied 
warranty  of  title,  Moore  Sfc,  v.  Lanham,  3  Hill  304 ;  and  also 
of  soundness,  when  the  sale  is  for  a  sound  price,  Tinurod  r. 
Schoolbred,  1  Bay  324 ;    Vanderhirst  ^c.  v.  Taggart^  2  Id. 
498 ;  Barnmrd  v.  Yates,  1  Nott  &  M.  142 ;  Rose  Sf^c.  v.  Beaiie, 
2  Id.  540 ;  ante^  p.  57.     This  is  the  general  rule.     It  does  ooC 
apply  where  the  sale  is  by  order  of  a  court  of  equity.     At  least 
in  such  a  case  there  is  no  warranty  for  breach  of  which  a  veih 
dee  could  maintain  an  action  against  a  distributee  who  has  re- 
ceived the  money.     Fuller  v.  Fowler,  1  Bailey  75.     As  be- 
tween an  ordinary  vendor  and  vendee,  the  general  rule — that 
there  is  an  implied   warranty  of  soundness — applies,  notwith- 
standing there  is  an  express  warranty  of  title.     Spean  f. 
Wells,  1  McCord  421.     But  this  is  only  where  the  express 
contract  is  silent.     If  there  be  any  stipulation  in  the  writ- 
ten contract  in  relation  to  the  soundness  or  quality  of  the 
thing  sold,  the  law  implies  nothing  beyond  what  the  parties 
have  contracted.     McLau^chlin  v.  Norton,  1  Hill  383.     If  the 
seller  expressly  refuse  to  warrant,  there  can  be  no  pretence  for 
raising  the  implied  warranty.     Smith  v.  Bank  of  So.  CarO' 
Riley's  C.  R.  113;   Venning  v.  Ganti,  Cheves  87:  Rodrii- 
gues  ads.  Habersham,  1  Spears  319. 

In  England,  according  to  the  older  authorities,  there  is  no 
warranty  of  title  in  the  actual  contract  of  sale,  any  more  than 
there  is  of  quality.  The  rule  of  caveat  emptor  applies  to 
both ;  but  if  the  vendor  knew  that  he  had  no  title  and  con- 
cealed that  fact,  he  was  always  held  responsible  to  the  piff* 
chaser  as  for  a  fraud,  in  the  same  way  that  he  is  if  be  knet 
of  the  defective  quality.  Co.  Lit.  102,  a.;  3  Rep.22, «.; 
Noy's  Max.  42;  Fitz.  N.  B.  94,  c. ;  Springwett  v.  Attea,8 
East  448 ;  Littledale,  J.  in  Early  v.  Garrett,  9  Barn.  &  Cress. 
932;  Williamson  v.  Allison,  2  East  942.  In  recent  tiniest 
different  opinion  appears  to  have  been  gaining  ground.  3 
Rep.  22  a.  note.  Mr.  Wooddeson  in  his  lectures  goes  so  far  as 
to  assert  that  the  rule  of  caveat  emptor  is  exploded  sdtogether. 

2  Wood.  415.     But  this,  no  authority  warrants.     Parke^  E, 

3  W.  H.  &  G.  511 ;  Seixas  v.  Woods,  2  Caines's  Rep.  K3, 6S. 
At  all  times,  however,  the  vendor  was  liable  if  there  was 

a  warranty  in  fact  of  title  or  quality.  Dickson  v.  Zizimm 
Sf^c.  10  Com.  Bench  (1  J.  Scott)  602,  70  Eng.  Com.  Law  Eep^ 
602,  2  Eng.  Law  &  Eq.  314 ;  Simms  4*e.  v.  Marryai,  7  Eng. 
Law  &  Eq.  330.    At  an  early  period,  a  vendor's  •ffif'"''^ 
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(oods  to  be  his  own  was  deemed  equivalent  to  a  warranty. 
ji.  HoU  in  Medina  v.  Stoughton,  1  Salk.  210,  Ld.  Raym. 
593 ;  BuUer,  J.  in  Pasley  v.  Freeman,  3  T.  R.  57 ;  3  Stark. 
m  Ev.  part  4,  p.  1661 ;  Brockenhrough,  J.  in  Brown  v.  Shields, 
i  Leigh  445,  6 ;  Coolidge  v.  BHgham,  1  Metcalf  552 ;  Stone 
r.  Denny^  4  Id.  155.  Some  of  the  text  writers  drop  the  ex- 
mBsioQ  of  'warranty,'  or  'affirmation,'  and  lay  it  down  in 
[eneral  terms  that  if  a  man  sells  goods  as  his  own  and  the 
itle  18  deficient,  he  is  liable  to  make  good  the  loss.  2  Bl. 
3oni.  461 ;  2  Kent's  Com.  478.  For  this  position  Sir  Wm. 
Blaeksione  cites  Cro.  Jac.  474,  and  1  Roll's  Abr.  70,  in  both 
rhich  cases  there  was  an  allegation  that  the  vendor  affirmed 
hat  he  had  a  title.  Nevertheless  the  rule  as  laid  down  by 
iim  was  acted  on  in  New  York  in  Defreeze  v.  Trumper,  1 
bhns.  274;  Heermance  v.  Vernoy,  6  Id.  5:  the  court  dis- 
iogoishing  between  this  case  and  a  case  upon  the  quality, 
lot  the  title,  of  the  chattel  sold.  Seixas  v.  Woods,  2  Gaines's 
lepw  63,  55 ;  Snell  Sfc,  v.  Moses  Sf  sons,  1  Johns.  96 ;  Hoi- 
ten  T.  Dakin,  4  Id.  421 ;  Davis  v.  Meeker,  5  Id.  355.  It 
lolds  that  in  every  sale  of  a  chattel  for  a  sound  price,  there 
t  a  tacit  and  implied  warranty  that  the  vendor  is  the  owner 
md  has  a  right  to  sell.   Vibbard  if'c,  v.  Johnson,  19  Johns.  77. 

in  Kentucky  a  like  doctrine  prevails — that  the  law  implies 
i  warranty  of  title.  Chism  v.  Wood,  Hardin  531 ;  Payne 
w.  Reddin,  4  Bibb  504 ;  Scott  v.  Scott's  adm'r,  2  A.  K.  Mar. 
B15.  The  implied  warranty  is  that  the  vendor  has  title  at 
the  time  of  sale ;  it  is  considered  in  the  nature  of  a  covenant 
of  seisin  which  is  broken  immediately  if  the  vendor  has  no 
title.    S.  C. ;  Chancellor  v.  Wiggins,  4  B.  Monroe  202. 

Iq  Pennsylvania,  also,  it  is  regarded  as  established  that  a 
ptrty  selling  as  his  own,  personal  property  of  which  he  is  in 
foiiesstbn,  warrants  the  title  to  the  thing  sold ;  and  that  if  by 
itisoD  of  defect  of  title,  nothing  passes,  the  purchaser  may 
iBcover  back  his  money,  though  there  be  no  fraud  or  express 
tirranty  on  the  vendor's  part.  The  doctrine  is  considered 
to  apply  to  choses  in  action  as  well  as  other  descriptions  of 
penooal  property;  and  therefore  if  one  innocently  sell  or 
transfer  for  value,  a  bank  note,  negotiable  note,  bond  or  other 
itttrmneot,  and  it  turns  out  that  the  instrument  is  forged,  so 
that  it  is  worthless  in  the  hands  of  the  transferree,  the  latter 
may  recoirer  back  again  the  value  given  for  it  on  the  implied 
varraaty  of  genuineness.  Chamley  v.  Dulles,  8  W.  &  S. 
Ml. 

In  sereral  of  the  states  besides  Pennsylvania,  the  circum- 
lance  of  the  property  being  in  the  vendor's  possession,  at  the 
of  the  sale,  has  been  deemed  material.     Oookin  v.  Ora- 
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ham,  5  Humph.  480 ;  Tregg  v.  Ferris,  Id.  343 ;  Andres  r. 
Lee,  1  Dev.  &  Bat.  318.  In  the  treatise  by  Mr.  W.  W.  Stoty 
on  the  law  of  contracts,  it  is  said  (^  833,  p.  712  of  2d  edi.) 
that  <<a  warranty  of  title  will  be  presumed  whether  the  goods 
sold  be,  at  the  time  of  the  sale,  in  the  possession  of  the  render 
or  of  a  third  person ;  unless  the  contrary  be  then  expressed." 
No  doubt  the  presumption  may  be  repelled  by  such  an  expres- 
sion ;  and  that  the  expression  may  be  made  as  well  by  the  acts 
as  the  language  of  the  parlies.  But  is  there  a  case  sustaining 
the  position  that  a  vendor  who  makes  no  affirmation  or  repre- 
sentation on  the  sale  of  a  chattel  in  the  possession  of  a  third 
person,  can  be  held  liable  for  a  failure  of  title  on  an  implied 
warranty  ?  A  judge  of  the  supreme  court  of  New  York  hat 
said  that  he  can  find  no  such  case  either  in  Great  Britain  or 
in  this  country.     McCoy  v.  Archer,  3  Barbour  329. 

In  England,  at  the  present  time,  when  there  is  no  warranty 
in  express  terms,  the  question  is  whether  there  are  such  ci^ 
cumstances  as  to  be  equivalent  to  such  a  warranty.  Usage  of 
trade,  if  proved  as  a  matter  of  fact,  would,  of  course,  besaf- 
ficient  to  raise  an  inference  of  such  an  engagement ;  and  with- 
out proof  of  such  usage,  the  very  nature  of  the  trade  may  be 
enough  to  lead  to  the  conclusion  that  the  person  carrying  it 
on  must  be  understood  to  engage  that  the  purchaser  shall  en- 
joy that  which  he  buys  as  against  all  persons.  For  example, 
if  the  articles  are  bought  in  a  shop  professedly  carried  on  for 
the  sale  of  goods,  the  shop  keeper  must  be  considered  as 
warranting  that  those  who  purchase  will  have  a  good  title  to 
keep  the  goods  purchased.  In  such  a  case  the  vendor  selb 
"as  his  own,"  and  that  is  what  is  equivalent  to  a  warranty  of 
title.     Parke,  B.,  3  W.  H.  &  G.  613. 

Still  it  is  considered  that  the  rule  of  the  common  law  is 
that  there  is  no  implied  warranty  from  the  mere  contract  of 
sale  itself,  and  that  where  it  is  to  be  implied  from  the  nature 
of  the  trade  carried  on,  the  mode  of  carrying  on  the  trade 
should  be  such  as  clearly  to  raise  that  inference.     On  a  sale 
by  a  pawn  broker  the  court  of  exchequer  considered  theie 
was  no  assertion  of  an  absolute  title  to  sell,  but  only  an  a88e^ 
tion  that  the  article  had  been  pledged  with  him  and  the  time 
allowed  for  redemption  had  passed.     Morley  v.  Attenbwrwigk^ 
3  W.  H.  &  G.  513.     And  where  the  defendant  had  bonght 
articles  at  a  sale  under  execution  for  a  sum  which  be  paid  the 
sheriff,  and  the  plaintiff  who  had  equal  knowledge  with  the 
defendant  of  the  sale,  and  of  the  title  to  these  articles,  booght 
from  the  defendant  his  purchase,  and  the  articles  were  after- 
wards taken  under  a  superior  title,  the  plaintiff  failed  to  recover 
back  the  money  which  he  had  paid ;  the  court  being  of  opiii- 
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ioo  that  the  true  consideration  was  the  assignment  of  the  right 
whatever  it  was  that  the  defendant  had  acquired  by  his  pur- 
chase at  the  sheriff's  sale  ;  and  that  this  consideration  had  not 
failed.  Chapman  v.  Speller,  11  AdoL  &  El.  N.  S.  621,  68 
Eng.  Com.  Law  Rep.  621. 

However,  the  English  authorities,  new  as  well  as  old,  shew 
that  an  affirmation  may  amount  to  an  express  warranty  of  ti- 
tle, if  so  intended.  Simms  ^c.  v.  Marryat,  7  Eng.  Law  &, 
Eq.  350. 

3.   What  on  a  sale  of  goods  is  a  warranty  of  quality. 

By  the  common  law  the  vendor  is  not  responsible  for  the 
quality  of  the  thing  sold  unless  he  either  warrants  its  quality, 
or  makes  some  false  representation  in  respect  to  it ;  or  knowing 
of  the  defect  omits  to  disclose  of  it,  in  which  case  the  sup- 
pression of  the  truth  is  a  fraud.  Wilson  v.  Shackleford,  4 
Rand.  5. 

There  has  been  some  diversity  of  opinion  with  respect  to 
the  effect  of  an  affirmation  of  quality.  In  the  case  in  1  Jac. 
1,  of  the  goldsmith  who  sold  a  stone  which  he  affirmed  to  be 
a  Bezars  stone  when  it  was  not,  it  was  said  that  every  one, 
in  selling  of  his  wares  will  affirm  that  his  wares  are  good,  or 
the  horse  which  he  sells  is  sound,  yet  if  he  warrants  them 
not,  it  is  no  cause  of  action.  Chandelor  v.  Lopus,  Cro. 
Jac.  4.  In  the  case  in  37  Geo.  3,  of  the  sale  of  two  pic- 
tares— -described  in  the  catalogue,  one  as  a  Sea  piece  by 
Claud  Lorraine,  the  other  a  Fair  by  Teniers — both  of  them 
artists  some  centuries  back — Lord  Kenyon  thought  the  cata- 
logue imported  no  more  than  the  opi?iion  of  the  seller  that 
the  picture  was  the  work  of  the  artist  whose  name  he  affixed 
to  it.     Jendwine  v.  Slade,  2  Esp.  572. 

The  rule  of  Chandelor  v.  Lopus,  was  early  adopted  by  the 
supreme  court  of  New  York.  Seixc^s  v.  Woods,  2  Gaines's 
Rep.  64,  5,  and  other  cases  cited  ante,  p.  357.  In  a  subse- 
qneut  case  it  laid  down  that  by  the  common  law  where  there 
is  DO  fraud  or  agreement  to  the  contrary,  if  the  article  turns 
out  not  to  be  that  which  was  supposed,  the  purchaser  sustains 
the  loss  unless  there  be  either  a  warranty  or  fraud ;  and  if 
there  be  reliance  on  an  affirmation  made  at  the  time  of  the 
sale  it  must  appear  that  it  was  more  than  an  opinion — that  it 
was  intended  as  a  warranty.  Swett  v.  Colgate,  20  Johns. 
203.  It  approved  the  rule  of  Sir  William  Blackstone,  that 
"  with  regard  to  the  goodness  of  wares  purchased,  the  vendor 
is  Dot  bound  to  answer  unless  he  expressly  warrants  them  to 
be  sound  and  good,  or  unless  he  knew  them  to  be  otherwise 
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nd  hath  used  an7  art  to  disguise  them,  or  unless  they  turn 
)Ut  to  be  different  from  what  he  represented  them  to  the 
buyer.''    2  Bl.  Com.  561. 

The  rule  of  Seixas  v.  Woods,  Spencer,  J.  was  disposed  to 
confine  to  the  case  of  a  sale  where  the  thing  sold  is  exhibited; 
he  was  ready  to  admit  that  on  sales  by  sample,  there  is  an  im- 
plied warranty  that  the  sample  taken  in  the  usual  way  is  a 
fair  specimen  of  the  thing  sold.  Sands  v.  Tayhrj  5  Johns. 
404 

That  a  sale  by  sample  is  tantamount  to  an  express  warranty 
that  the  sample  is  a  true  representation  of  the  kind,  has  been 
established  in  Massachusetts,  Bradford  v.  Manly,  13  Mass. 
139 ;  and  is  now  established  in  New  York.  There,  in  ordi- 
nary sales,  when  the  vendee  has  an  opportunity  of  examining 
the  commodity,  the  vendor  is  not  answerable  for  any  latent 
defect,  without  fraud  or  an  express  warranty,  or  such  a  direct 
affirmation  or  representation  as  is  tantamount  to  a  warranty, 
and  not  the  expression  of  an  opinion ;  but  in  cases  of  sales 
by  sample  the  vendor  is  held  responsible  that  the  quality  of 
the  bulk  of  the  commodity  shall  be  equal  to  the  sample  shewn. 
Oneida  Man,  Co,  v.  Lawrence,  4  Cow.  444;  Andrews  v. 
Kneeland,  6  Id.  357;  Gallagher  v.  Waring,  9  Wend.  26; 
Beebe  v.  Robert,  12  Id.  418. 

Though  the  sale  be  not  by  sample  but  according  to  a  writ** 
ten  contract,  the  purchaser  has  a  right  to  expect  an  article  ac- 
cording to  the  description  in  that  contract.  T\fe  v.  Fynmore, 
3  Camp.  462;  Gardiner  v.  Gray,  4  Id.  144;  ante,  p.  66. 
That  description  is  a  warranty  when  it  is  so  intended  by  the 
parties.  Hastings  v.  Lovering,  2  Pick.  219 ;  Higgif^s  v.  Lt- 
vennore,  14  Mass.  106 ;  Coolidge  v.  Brigham,  1  Metcalf  358. 
And  there  is  a  right  of  action  when  the  thing  sold  is  not  what 
it  is  warranted  to  be.  Fielder  v.  Starkin,  1  H.  Bl.  17;  Po^ 
ton  v.  Lattimore,  9  Barn.  &  Cress.  259,  17  Eng.  Com.  Law 
Rep.  373;  Pateshall  v.  Tranter,  3  Adol.  &  El.  103,  30  Bag. 
Com.  Law  Rep.  39. 

Notwithstanding  the  doctrine  that  on  a  sale  of  goods  there 
is  by  law  no  implied  warranty  as  to  their  quality,  it  is  now 
well  established  in  England  that  if  goods  are  ordered  of  s 
tradesman  in  the  way  of  his  trade,  for  a  particular  purposs 
he  is  considered  as  engaging  that  the  goods  supplied  are  m 
sonably  fit  and  proper  for  that  purpose.    Bluett  v.  Osborne^ 
1  Starkie  384;  Bridge  v.  Wain,  Id.  504;  2  Eng.  Com.  Li 
Rep.  437,  486;  Laing  v.  Fidgcon,  4  Camp.  169,  6  Ta« 
108, 1  Eng.  Com.  Law  Rep.  327 ;  Gray  ^c  v.  Car  ^  4  Bi 
&  Cress.  103,  10  Eng.  Com.  Law  Rep.  103 ;  Jones  w.  Bri 
Ifc.  5  Bing.  535,  15  Eng.  Com.  Law  Rep.  529;  Brown  ▼.  E 


B.  33. J  ACTION   ON   PR01II8S8.  36 1 

igtOHj  2  Man.  &  Grang.  279,  40  Eng.  Com.  Law  Rep.  371 ; 
hepherd  v.  Pybus,  3  Man.  &  Grang.  868,  42  Eng.  Com.  Law 
Mp.  868. 

In  view  of  some  of  these  cases,  the  court  of  appeals  of  Ma* 
rhnd  has  disapproved  Seixas  v.  Woods,  and  Sweti  v.  Col^ 
otfe.  It  holds,  that  any  affirmation  of  the  quality  or  condi* 
on  of  the  thmg  sold,  (not  uttered  as  matter  of  opinion  or 
dief,)  made  by  the  seller  at  the  time  of  sale,  for  the  purpose 

*  assuring  the  buyer  of  the  truth  of  the  fact  affirmed,  and 
ducing  him  to  make  the  purchase,  if  so  received  and  relied 
1  by  the  purchaser,  is  an  express  warranty.  Osgood  v.  Letois, 
Har.  (c  Gill  518-524.  Still  it  does  not  overrule  the  case  of 
»Afi«on  V.  Cope  Sfc.  3  Har.  &  J.  89.    Nor  would  it  on  a  sale 

*  tobacco  branded  as  Parkins^  crooked  brand,  sustain  an  ae- 
on brought  upon  an  implied  warranty  of  quality.  Hyatt  v. 
t^yle,  5  Gill  &  J.  118. 

In  Pennsylvania,  the  cases  of  Ritchie  v.  Summers,  3  Yeates 
14;  Kimmel  v:  Lechty,  Id.  262;  Willing s  v.  Conseqtia, 
Peters's  C.  O.  R.  317;  Calhoun  v.  Vechio,  3  Wash.  C.  C.  R. 
i6 ;  Jackson  v.  Wetherill,  7  S.  &  R.  482 ;  and  Curcier  v. 
*0nnock,  14  Id.  51,  were  regarded  by  Gibson,  C.  J.,  as  pla- 
Dg  the  rule  on  the  ground  of  Chandelor  v.  Lopus,  Cro.  Jac. 
;  and  he  and  Kennedy,  J.  were  for  adhering  to  that  rule. 
lit  a  majority  of  the  court  abandoned  Chandelor  v.  Lopus, 
id  (as  in  Maryland)  regarded  the  New  York  decisions  in 
mxas  V.  Woods,  and  Swett  v.  Colgate,  inconsistent  with  the 
ore  recent  English  cases,  and  followed  the  latter.  Borrekins 
Bevan  4*e.  3  Rawle  42.  Still  it  was  decided  that  the  sel- 
r  was  not  answerable  for  the  quality  of  an  article  that  had 
len  inspected  and  received  by  the  buyer,  provided  it  be  in 
oeie  the  thing  for  which  it  was  sold.  And  a  small  degree  of 
[alteration  was  not  regarded.  Jennings  Sf^c.  v.  Gratz,  Id. 
»8.  This  and  subsequent  cases  shew  the  continued  influ- 
ice  of  Cribson,  C.  J.,  who  thought  that  in  many  modern 
sea  the  judges  had  broken  away  from  the  common  law, 
in  pursuit  of  a  phantom  in  the  guise  of  a  principle  of  im- 
aeticable  policy  and  questionable  morality."  9  Watts  56. 
a  considered  that  '<  the  relation  of  buyer  and  seller,  unlike 
at  of  cestui  que  trust,  attorney  and  client,  or  guardian  and 
ud,  is  not  a  confidential  one ;  and  if  the  buyer,  instead  of 
»etiDg  an  explicit  warranty,  chooses  to  rely  on  the  bare 
nnion  of  one  who  knows  no  more  about  the  matter  than  he 
les  himself,  he  has  himself  to  blame  for  it.  If  he  will  buy 
I  the  seller's  responsibility,  let  him  evince  it  by  demanding  the 
oper  security ;  else  let  him  be  taken  to  have  bought  on  his 
m.     He  who  is  so  simple  as  to  contract  without  a  specific 
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cation  of  the  terms,  is  not  a  fit  subject  of  judicial  guardian- 
ship.    Reposing  no  confidence  in  each  other,  and  dealing  at 
arms'  length,  no  more  should  be  required  of  parties  to  a  sale 
than  to  nse  no  falsehood."     In  the  case  wherein  this  opinion 
was  given,  Wood  v.  Smith,  4  C.  &  P.  45,  19  Eng.  Com.  Law 
Rep.  267,  is  criticised  and  repudiated ;  and  the  court,  in  send- 
ing back  the  cause,  laid  down  the  following  as  the  principles 
on  which  its  decision  was  to  depend.     "Though,"  it  nid, 
"  to  constitute  a  warranty  requires  no  particular  form  of  words, 
the  naked  averment  of  a  fact  is  neither  a  warranty  itself,  nor 
evidence  of  it.     In  connection  with  other  circumstances,  it 
certainly  may  be  taken  into  consideration ;  but  the  jury  must 
be  satisfied  from  the  whole  that  the  vendor  actually  and  not 
constructively  consented  to  be  bound  for  the  truth  of  his  re- 
presentation.    Should  he  have  used  expressions  fairly  import- 
ing  a  willingness  to  be  thus  bound,  it  would  furnish  a  reason 
to  infer  that  he  had  intentionally  induced  the  vendee  to  treat 
on  that  basis ;  but  a  naked  affirmation  is  not-  to  be  dealt  with 
as  a  warranty,  merely  because  the  vendee  had  gratuitously  re- 
lied on  it ;  for  not  to  have  exacted  a  direct  engagement,  bad 
he  desired  to  buy  on  the  vendor's  judgment,  must  be  a^ 
counted  an  instance  of  folly."     McFarland  v.  Newman^i 
Watts  59,  60.     Subsequently  it  was  laid  down,  that  when  a 
thing  is  sold  by  sample,  and  without  express  warranty,  the 
purchaser  takes  it  at  his  own  risk,  unless  it  should  prove  to 
be  an  article  different  in  kind;  that  all  gradations  in  qoalitf 
are  at  the  hazard  of  the  buyer.     By  the  bill  of  parcels,  and 
the  sample,  the  sale  was  of  sweet-scented  Kentucky  leaf  to- 
bacco ;  the  article  delivered  was  Kentucky  leaf  tobacco;  it 
was  perhaps  not  very  sweet-scented ;  it  certainly  was  inferior 
in  quality  to  the  sample.     Yet  according  to  the  Pennsylvania 
rule,  there  was  no  breach  of  warranty.     Fraley  v.  Biipkax^. 
10  Barr  325. 

Upon  the  question  whether  a  general  sale  of  merchandize 
implies  a  warranty  of  quality,  many  cases  collected  in  2  Kent's 
Com.  478,  9,  note  c,  and  481,  note  c,  3d  edi.,  are  reviewed  by 
Cowen,  J.,  in.  Hart  v.  Wright,  18  Wend.  269;  and  ihedit 
ferences  between  the  civil  law  and  the  common  law  are  re- 
marked on  by  Walworth,  Ch.,  in  Waring  v.  Mason^  18 
Wend.  432,  and  Wright  v.  Hart,  Id.  452.  In  one  of  theae 
cases  the  vendee  recovered ;  the  understanding  of  the  parties 
being,  that  the  cotton  was  sold  by  the  samples  exhibited  by 
the  broker  of  the  vendors ;  in  the  other,  it  was  coiisideied 
that  there  was  no  warranty,  either  express  or  implied,  accordiag 
to  the  settled  law  of  New  York.  It  is  conceded,  that  wbeie 
the  contract  is  executory,  or  in  other  words,  to  deliver  an  sfti- 
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B  not  defined  at  the  time,  on  a  future  day,  whether  the  ven- 
w  have  an  article  of  the  kind  or  not.  or  it  is  afterwards  to  be 
oeured  or  manufactured,  the  promisee  cannot  be  compelled 

put  up  satisfied  with  an  inferior  commodity :  the  contract 
ways  carries  an  obligation  that  it  shall  be  at  least  merchant- 
le — at  least  of  medium  quality  or  goodness.  If  it  come 
lort  of  this,  it  may  be  returned  or  notice  given  to  take  it 
lek ;  if  the  latter  be  the  course,  and  the  vendor  do  not  take 
beck,  he  can  recover  no  more  than  it  was  reasonably  worth. 
^cward  Sf^.  v.  Hoey,23  Wend.  350.  In  the  case  of  an 
'mnUed  contract,  the  court  adheres  to  the  common  law  rule, 
At  when  there  is  neither  fraud  nor  express  warranty  on  the 
le  of  a  chattel,  the  buyer  takes  the  risk  of  its  quality  and 
odition.  No  warranty  of  any  kind  is  implied  from  the 
et  that  a  sound  price  was  paid.  Though  the  sale  be  of  pro- 
lionSy  yet  if  they  be  not  sold  for  immediate  consumption,  it 
eonsidered  there  is  no  more  reason  for  implying  a  warranty 
'  loundness,  than  there  is  in  relation  to  other  articles  of  mer- 
landize.     Moses  ifc.  v.  Mead  Sfc,  1  Denio  378. 

In  Virginia  it  has  been  held  that  there  is  no  implied  war- 
oty  of  the  value  of  current  money  of  the  country,  pass- 
ig  in  the  course  of  business.  It  is  so  held  in  regard  to  the 
Dtes  of  banks,  payable  to  bearer,  and  circulated  by  delivery. 
t  ii  considered  there  is  but  a  single  guarantee  which  those 
rlio  circulate  money  of  that  or  any  other  kind  can  be  under- 
lood  to  give,  to  wit,  that  it  is  what  it  purports  to  be,  genuine 
od  not  counterfeit.  Beyond  that,  in  the  absence  of  express 
mranty,  or  fraudulent  misrepresentation  or  concealment,  the 
Meiver  takes  it  at  his  own  risk.  Edmunds  v.  Digges,  1  Grat. 
id,  549. 

t  Whether  action  will  lie  for  breach  of  warranty,  without  a 
return  of  the  thing  sold.  Necessary  that  there  should  be 
jrivity  between  plaintiff  and  defendant, 

Oo  a  warranty,  an  action  will  lie  without  a  return  or  offer 
0  return  the  thing  sold.  Field  v.  Starkin,  1  H.  Bl.  17 ; 
^ouUon  V.  Lattimore^  9  Barn.  &  Cress.  259, 17  Eng.  Com,  Law 
tap,  373 ;  Pateshall  v.  Tranter,  3  Adol.  &  El.  103,  30  Eng. 
SDm.  Law  Rep.  39 ;  Borrekins  v.  Bevan  Sfc,  3  Rawie  44. 
An  action  cannot  be  maintained  upon  a  warranty  as  a  con- 
wdf  when  there  is  no  privity  between  the  plaintiff  and  the 
rfendant. 

In  one  case  it  was  sought  to  support  an  action  on  the  prin- 
|ile  that  when  there  is  imposed  on  a  person,  by  contract  or 
berwisei  a  duty  which  is  violated,  any  one  injured  by  its 
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violation  has  a  remedy  against  the  wrong-doer ;  but  the  court 
of  exchequer  would  not  make  a  precedent  for  an  action  against 
vendors,  (even  of  instruments  and  articles  dangerous  in  them- 
selves,)  at  the  suit  of  any  person -into  whose  hands  the  instru- 
ments sold  might  happen  to  pass,  and  who  should  be  injured 
thereby.  Langridge  v.  Levy^  2  M.  &  W.  530.  The  court  said, 
that  if  the  instrument  in  question,  which  was  not  of  itself 
dangerous,  but  required  an  act  to  be  done,  that  is,  to  be  loaded, 
in  order  to  make  it  so,  had  been  simply  delivered  by  the  de- 
fendant, without  any  contract  or  representation  on  his  part  to 
the  plaintiff,  no  action  would  have  been  maintainable  for  nuj 
subsequent  damage  which  the  plaintiff  might  have  sustained 
by  the  use  of  it. 

In  spite  of  the  precautions  which  were  taken  in  this  judg- 
ment, an  action  was  afterwards  brought  against  a  defendant, 
with  whom  the  postmaster  general  on  behalf  of  the  public 
had  made  a  contract  for  a  supply  of  mail  coaches.  It  wai 
attempted  to  maintain  the  action  at  the  suit  of  a  plaintiff  who 
was  injured  while  driving  one  of  those  coaches;  and  if  sach 
action  could  be  maintained,  every  passenger,  or  even  any  pe^ 
son  passing  along  the  road,  who  was  injured  by  the  upsetting 
of  the  coach,  might  bring  a  similar  action.  The  coart  of  ex- 
chequer considered  that  if  the  defendant  had  complied  with  hit 
contract  to  the  satisfaction  of  his  employer,  that  was  enough; 
that  if  there  were  a  release  from  the  postmaster  general  to  the 
defendant,  of  all  claim  on  the  contract,  that  would  defeat  anf 
claim  on  it  by  the  plaintiff;  that  whether  there  was  soch re- 
lease or  not,  the  right  to  sue  on  the  contract  must  be  confined 
to  a  person  who  was  a  party  to  it ;  and  the  plaintiff  not  being 
such  party,  it  held  that  his  action  could  not  be  maintained* 
Winterbottoin  v.  ^yright,  10  M.  &  W.  108. 
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CHAPTER  XXXIV. 

ACTION  AGAINST  A  TENANT  FOR  RENT)  OR  FOR  USE  AND  OC- 
CUPATION; OR  FOR  FAILURE  TO  KEEP,  AND  DELIVER  UP, 
PREMISES    IN    GOOD    REPAIR. 

L  Of  the  stattUes  of  32  Hen.  8,  c.  37,  8  Ann,  c.  14,  ^  4, 
and  11  Oeo.  2,  c.  19,  ^  4.  Equivalent  provisions  in  Vir* 
giniaj  allowing  recovery  of  rent  or  a  reasonable  satisfac- 
tion for  use  and  occupation, 

A  sum  stipulated  to  be  paid  for  the  actual  use  and  enjoy- 
ment of  another^s  land  is  rent,  and  the  same  should  be  reco- 
vered when  there  has  been  such  use  and  enjoyment  during 
the  term  for  which  the  rent  is  claimed.  Watson  S/'c.  v.  Alex- 
amder,  1  Wash.  351 ;  Cooke  v.  Wise,  3  H.  &  M.  463. 

Nevertheless  for  the  recovery  of  rent  there  were  certain 

cases  wherein  no  remedy  lay  at  the  common  law.     To  give 

sach  remedy,  and  in  some  cases  wherein  at  the  common  law 

there  was  some  remedy,  to  give  a  further  remedy,  was  the 

object  of  the  statute  of  32  Hen.  8,  c  37.     That  statute  has 

hc«n  expounded  by  Lord  Coke  and  the  editors  of  Coke  Little- 

ton.     1  Tho.  Co.  Lit.  458,  9,  note  20,  and  3  Id.  255,  note  D, 

p.  256,  notes  4,  6,  p.  257,  note  E,  p.  309.     And  it  has  been 

thesabject  of  various  judicial  decisions.     Lambert  v.  Austin, 

Cfo.  Eliz.  332 ;  Turner  v.  Lee,  Cro.  Car.  471 ;  Menton  v. 

Gfiftee,  2  Moore  48;  Uool  v.  Bell,  1  Ld.  Raym.  172;  Bull, 

N.  P.  56,  7;  Braithwaite  v.  Cooksey  4^.   1  H.  Bl.  465.     It 

was  followed  by  other  statutes,  the  most  important  of  which 

we  the  statute  of  8  Ann,  c.  14,  ^  4,  expounded  in  Webbs  v. 

J^Sgs  ^  toife,  4  M.  &  S.  113,  and  the  statute  of  11  Geo.  2,  c. 

19.  U4. 

In  the  legislation  of  Virginia  there  were  taken  from  the  stat. 
32  Hen.  8,  ch.  37,  ^  1,  and  8  Ann,  ch.  14,  ^  4,  the  act  in  1 
^C.  1819,  p.  451,  ^  19,  28,  29.  The  revisers  of  the  Code 
of  Virginia  proposed  as  equivalent,  and  more  than  equivalent 
to  those  sections,  the  following  in  chapter  138: 

§7.  Bent  of  every  kind  may  be  recoyered  by  distress  or  action.  A 
^lord  may  also,  by  action,  recover  (where  the  agreement  is  not  by 
^^)  a  reasonable  satisfaction  for  the  nse  and  occupation  of  lands ;  on 
^  trial  of  which  action,  if  any  parol  demise,  or  any  agreement  (not 
Nog  by  deed)  whereon  a  certain  rent  was  reserved,  shall  appear  in 
*^Doe,  the  plaintiff  shall  not  therefore  be  nonsuited,  but  may  use  the 
as  evidence  of  the  amount  of  his  debt  or  damages.    In  any  ac* 
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tion  for  rent,  or  for  such  use  and  occupation;  interest  shall  be  allom 
as  on  other  contracts. 

§  8.  He  to  whom  such  rent  or  compensation  is  due,  whether  he  hsi 
the  reversion  or  not,  his  personal  representative  or  assignae,  may  reo<r 
er  it  as  provided  in  the  preceding  section,  whatever  be  the  estate  < 
the  person  owing  it,  or  though  his  estate  or  interest  in  the  land  be  en< 
ed.  And  when  the  owner  of  real  estate  in  fee,  or  holder  of  a  ten 
yielding  him  rent,  dies,  the  rent  thereafter  due  shall  be  recoverable  b 
such  owner's  heir  or  devisee,  or  such  termholder's  personal  represeDti 
tive.  And  if  the  owner  or  holder,  alien  or  assign  his  estate  or  tern 
or  the  rent  thereafter  to  fall  due  thereon,  his  alienee  or  assignee  na 
recover  such  rent. 

To  the  first  of  these  sections  the  revisors  subjoined  (p 
704,  5  of  their  reports)  the  following  note : 

It  is  well  established  in  England,  that  to  an  action  of  auummd 
for  the  use  and  occupation  of  land,  the  defendant  cannot  plead  w 
the  plaintiff  nil  habuit  in  tenementl*  at  the  time  he  permitted  the  d^ 
fendant  to  occupy  the  land,  although  it  is  said  it  may  be  pleaded  n 
debt  for  rent  upon  a  lease  not  indent^.  Lewit  v.  TFi//u,  1  Wib.  Sli 
In  Cartii,  &c.  v.  SpiUy^  1  Bingh.  N.  0.  15;  27  Eng.  Com.  Law  Bflfi 
291,  it  was  argued,  that  as  such  plea  was  good  in  debt  for  rent,  sort 
should  be  held  good  in  debt  for  use  and  occupation,  bat  the  court  di- 
judged  otherwise.  Tindal^  C.  J.,  referring  to  the  statute  of  11  Gal. 
ii.,  ch.  19,  §  14,  which  recognizes  the  action  on  the  case  for  oseaii 
occupation,  said,  it  "  made  no  other  difference  than  to  extend  the  na* 
edy,  and  to  enable  the  landlord  to  sue  in  that  form,  notwithstanditf 
the  existence  of  a  demise  by  written  agreement.  Bat  the  actiot  « 
debt  for  use  and  occupation  has  long  prevailed,  and  has  been  phMi 
on  the  same  footing  as  assumpsit,"  By  the  section  to  which  this  Mk 
is  appended,  we  have  adopted  substantially  the  11  Geo.  ii.,  ch.  19,  | 
14 ;  omitting  after  action,  the  words  "  on  the  case,"  which  BOggBm 
the  question  in  the  action  of  debt  broaght  in  Cartisj  dec,  v.  Spiiiy. 

The  sections  were  adopted  as  proposed,  and  will  be  fonsd 
in  the  Code  at  p.  568,  9.  The  revisors  also  proposed  as  tk 
9th  section  of  the  same  chapter  the  following : 

§  9.  Rent  may  be  recovered  from  the  lessee  or  other  person  ovim 
it,  his  assignee  or  undertenant,  or  the  personal  representative  of  eitJNt 
But  no  assignee  or  undertenant  is  to  be  liable  for  rent  dae  befora  Ui 
lease  or  interest  began.  And  nothing  herein  is  to  impair  or  Aiif 
the  liability  of  heirs  or  devisees  for  rent,  as  for  other  debts  of  tbtf 
ancestor  or  devisor. 

As  the  under-tenant's  liability  had  been  hitherto  a  doabiM 
point,  the  revisors  thought  it  better  to  settle  the  doubt.  Tb 
legislature  thought  otherwise.  They  altered  the  section  uA 
passed  it  in  the  following  terms : 
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§  9.  Rent  may  be  recovered  from  the  lessee  or  other  person  owiog 
it)  or  his  assienee,  or  the  personal  representative  of  either.  But  no 
lasignee  is  to  oe  liable  for  rent  which  became  due  before  his  interest 
began.  Nothing  herein  shall  impair  or  change  the  liability  of  heirs  or 
deTJsees  for  rent,  as  for  other  debts  of  their  ancestor  or  devisor. 

2.  Of  the  statutes  of  i  ^  5  Ann,  c.  16,  <5»  9,  10,  and  11 
Geo.  2,  c.  19,  ^  11,  as  to  attornment  of  the  tenant.  Like 
provisions  in  Virginia.     Effect  thereof. 

At  common  law  the  assignment  of  a  reversion  expectant 
on  a  term  of  years  or  for  life,  was  incomplete  without  the  at- 
tomment  of  the  tenant:  if  he  refused  to  attorn,  he  was  not 
liable  to  the  assignee  for  the  rent.     This  principle  was  found 
inconvenient  as  the  tenant  might  unreasonably  refuse  to  at- 
torn, which  was  a  great  clog  upon  transfers.     15  Mass.  25. 
The  statute  of  4  &  5  Ann,  c.  16,  ^  9,  10,  makes  valid  assign- 
ments of  reversions  without  the  attornmeiit  of  the  tenant,  but 
provides  that  the  tenant  shall  not  be  prejudiced  before  notice 
given  to  him  of  the  new  grant  or  conusance  made  to  the 
grantee  or  conusee.     By  the  operation  of  this  statute,  the  te- 
nant becomes  tenant  to  the  assignee  of  the  reversion,  without 
any  formal  attornment.     He  is  tenant  to  him  upon  the  terms 
contained  in  the  lease  under  which  he  entered.     Brydges  v. 
Lewis,  3  Adol.  &  El.  N.  S.  606,  43  Eng.  Com.  Law  Rep. 
888.     If  the  tenant,  after  notice  that  his  lessor  has  conveyed 
away  his  estate  in  trust,  shall,  instead  of  paying  the  rent  to 
the  trustees  or  cestui  que  trust,  pay  it  to  such  lessor,  he  will 
be  liable  to  the  action  of  the  trustees  for  the  same  money. 
Lumky  v.  Hodgson,  16  East  104.     On  the  other  hand,  if  the 
assignee  of  a  reversion  lie  by  and  instead  of  giving  such  no- 
tice suffer  the  lessee  to  pay  rent  to  the  lessor  as  it  falls  due, 
he  has  no  right  to  complain.     Farley  v,  Thompson,  15  Mass. 
^5.    These  rules  established  in  England  and  Massachusetts 
equally  prevail  in  Virginia;  the  act  in  1  R.  C.  1819,  p.  370, 
ch.  99,  4  32,  33.  (taken  from  the  statute  of  Ann  and  stat. 
I      of  11  Geo.  2,  c.  19,  <5»  11,)  being,  as  it  regards  this  matter, 
I      tobslantially  retained  in  the  Code  of  1849,  p.  567,  ch.  138,  ^ 
3,  i    In  one  of  these  sections  the  legislature  introduced  a 
elante  as  to  powers  of  distress  and  re-entry.     After  that  clause 
<be  sections  proceed  as  follows : 

{8.  A  grant  or  devise  of  a  rent,  or  of  a  reversion  or  remainderj 
'uilbegood  and  effectual  without  attornment  of  the  tenant;  but  no 
^t^  wbO|  before  notice  of  the  grant,  or  devise,  shall  have  paid  the 
'BQt  to  the  grantor,  shall  suffer  any  damage  thereby. 


368  ACTION    ox    PROMUEA.  [^T.  3, 

§  4.  The  attornment  of  a  tenant  to  anj  stxmnger  skall  "be  Toid,  n- 
less  it  be  with  the  consent  of  the  landloi^  of  snob  te&aiit,  a 
to  or  in  conseqaenoe  of  the  judgment,  order,  or  decrae  of  a  < 


3.   Effect  of  Eviction,     When  and  how  rent  mof  be 
apportioned. 

The  actual  use  and  enjoyment  of  the  land  beiog  Che  con- 
sideration for  the  rent,  eviction  before  the  reut  becomes  doej 
is  a  good  answer  to  a  claim  therefor.  Co.  Lit.  292.  b ;  1  Saaod. 
204.  note;  Wood  v.  Partridge,  11  Mass.  48S:  23  Pict  298. 

Sometimes  the  eviction  of  part  suspends  the  entire  renL 
Brisfgs  V.  Hall,  4  Leigh  484.  Sometimes  the  rent  may  be 
apportioned.  Newton  v.  Wilson,  3  H.  &.  M.  479:  Bac.  Abr. 
tit.  Rent  L,  M  2;   1  Rol.  Abr.  236,  Apportionment C,  pi.  8. 

The  revisors  of  the  Code  of  Virginia  proposed  the  follov- 
ing  as  chapter  140: 

§  1.  On  the  determination,  by  death  or  otherwise,  of  the  estate  cr 
other  thing,  from  or  in  respect  of  which  anj  rent,  hire  or  money  eoa- 
ing  due  at  fixed  periods,  issues  or  is  derived,  or  on  the  death  of  aif 
person  interested  in  such  rent,  hire  or  money,  the  person  or  the  peiaoa- 
al  representative  or  assignee  of  the  person,  who  would  have  been  eat^ 
tied,  but  for  such  death  or  determination,  to  the  rent,  hire  or  moMf 
coming  due  at  any  such  period,  shall  have  a  proportion  thereof  watot' 
ding  to  the  time  which  shall  have  elapsed  of  the  time  for  which  tk 
said  rent,  hire  or  other  money  was  growing  due,  including  the  dajtf 
such  death  or  determination }  deducting  a  proportional  part  of  Ae 
charges. 

§  2.  For  recovering  such  proportion,  the  said  person,  reprefentitiic 
or  assignee,  shall,  after  such  fixed  period,  have  snoh  remedies  tfb 
would  have  had  for  recovering  the  whole  of  such  rent,  hire  or  oAff 
money,  if  entitled  thereto. 

§  3.  This  chapter  shall  not  apply  to  any  case  in  which  it  b  expn** 
ly  provided  that  no  apportionment  shall  tike  place. 

To  this  chapter  the  revisors  subjoined  (p.  708,  9  of  their 
reports,)  the  following  note: 

The  rule  of  the  common  law,  that  an  entire  contract  cannot  beip 

r)rtioned,  was  altered  in  England  by  the  statute  of  11  Geo.  2,  AA% 
15,  in  the  case  of  a  tenant  for  life  dying  before  the  day  on  wUb^ 
rent  was  payable.  The  statute  of  Virginia,  in  1  R.  C.  1819,  p.  SSr 
§  56,  has  gone  a  little  farther  in  providing  for  the  apportionmest  i 
hire  as  well  as  rent.  It  directs  that ''  the  rent  of  land  or  hire  of  flkf* 
shall  be  apportioned  between  the  executor  or  administrator  of  ki» 
who,  having  a  freehold  or  other  uncertain  estate  in  the  land,  and  Ab 
use  for  life,  or  for  other  uncertain  term,  in  the  slaves,  shall  die  beta* 
the  rent  or  hire  becomes  due,  and  him  who  shall  snooeed  to  the  hri 
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Ad  slaves  as  heir,  devisee,  or  person  in  reversion  or  remainder,  unless, 
Q  ease  of  a  devisee,  the  contrary  be  directed  by  the  testator/'  The 
■06  of  a  person  still  alive,  whose  interest  determines  on  the  death  of 
mother,  is  equally  within  the  mischief  of  the  English  statute  of  George, 
nd  of  the  Virginia  act,  but  is  not  within  the  letter  of  either.  To 
tmedy  this  in  England,  there  was  enacted  on  the  16th  of  June  1834, 
ke  statute  of  4  Will,  iv.,  ch.  22.  The  preamble  to  this  statute  recites, 
hfti  '^  by  law,  rents,  annuities  and  other  payments,  due  at  fixed  or  sta- 
ed  periods,  are  not  apportionable,  (unless  express  provision  be  made 
or  the  purpose,)  from  which  it  often  happens  that  persons  (and  their 
epresentatives)  whose  income  is  wholly  or  principally  derived  from 
hmt  sources,  by  the  determination  thereof  before  the  period  of  pay- 
Miit  arrives,  are  deprived  of  means  to  satisfy  just  demands,  and  other 
fib  arise  from  such  rents,  annuities  and  other  payments  not  being  ap- 
lOfiionable  f  and  the  statute  provides  for  all  cases  of  this  description, 
lendes  remedying  the  particular  defect  before  mentioned  in  respect  to 
iMcii  The  present  chapter  is  a  revision  of  the  Virginia  act  in  1  R. 
!.  1819,  p.  389,  §  56,  and  of  both  the  English  statutes  referred  to,  to 
rii,  the  11  Geo.  4,  ch.  19,  §  15,  and  the  4  Will,  iv.,  ch.  22,  §  1,  2,  3. 

The  legislature  adopted  the  chapter  as  proposed ;  adding  to 
t  the  following : 

{  4.  Where  the  holder  of  a  rent  shall  purchase  part  of  the  land  out 
if  which  the  same  issues,  the  rent  shall  be  apportioned,  in  like  manner 
M  if  the  land  had  come  to  him  by  descent ;  and  where  the  holder  of 
had,  being  part  of  knd  out  of  which  a  rent  shall  be  issuing,  shall 
ivebase  such  rent  or  part  thereof,  the  rent  so  purchased  shall  be  ap- 
ivtioned  as  aforesaid. 

The  English  cases  shewing  the  state  of  the  law  prior  to 
the  statute  of  4  &  5  Will.  4,  c.  22,  are  collected  in  Mr.  Swan- 
tMs  note  to  the  case  of  Ex  parte  Smyth,  1  Swanst.  337. 
Decisions  upon  that  statute  have  been  made  in  Browne  v. 
Anyot,  3  Hare  173,  25  Eng.  Ch.  Rep.  173  ;  Regina  v.  Trea- 
sury Cam'rs,  16  Adol.  &  El.  357,  71  Eng.  Com.  Law  Rep. 
i«7,  4  Eng.  Law  &  Eq.  277 ;  Lock  v.  De  Burgh,  6  Eng. 
Uw  &  Eq.  65. 

i  Particularly  of  the  action  for  use  and  occupation.  Mis- 
take to  suppose  that  no  such  action  lay  at  common  law. 
Review  of  the  cases.  Clear  that  in  England  the  action 
was  maintained  before  the  statute  of  II  Geo.  2,  c.  19,  ^  4. 
Decisions  recognize  the  action  in  Virginia,  Maryland, 
Pennsylvania,  Kentucky  and  Massachusetts. 

For  the  use  and  occupation  of  the  plaintiff's  house  or  land 
ly.bis  permission,  there  might  be  maintained  at  common  law 
ID^  action  of  debt«     Egler  v.  Marsden,  S  Taunt.  25,  1  Eng. 

Vol.  n. — 2i 
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Com.  Law  Rep.  6.  As  remarked  by  Tindalj  C.  J.,  anie^  p.  366, 
this  action  has  long  prevailed  and  has  been  placed  on  the  same 
footing  as  assumpsit. 

It  is  a  mistake  to  suppose  that  "an  action  of  assumpsit  for 
use  and  occupation  would  not  lie  at  common  law ;"  that  it 
was  first  authorized  by  the  English  statute  of  11  Geo.  2,  eh. 
19.  It  is  a  mistake,  notwithstanding  grave  judges  may  have 
so  laid  down.     1  Denio  38. 

Mr.  Espinasse  in  quoting  the  statute  of  11  Geo.  2,  c.  19, 
remarks,  that  "before  this  statute,  rent  was  recoverable  only 
by  action  of  debt ;"  that  "  at  common  law  assumpsit  would 
not  lie  for  it."     1  Esp.  N.  P.  20.     For  this  he  refers  to  Greem, 
v.  Harrington,  Hutt.  34.     Upon  examining  that  case,  it  wilT 
be  found  that  the  count  set  forth,  that  whereas  the  defendant 
was  indebted  to  the  plaintiff  £  10  for  the  rent  of  a  house  and 
land  which  he  had  demised  to  him  for  one  year  then  past,tlM 
defendant  promised  to  pay  it  upon  request ;  it  was  moved 
in  arrest  of  judgment  that  no  action  lies  upon  this  promiie 
because  it  is  debt  for  the  rent  of  land  and  the  assumpsit  is  of 
a  less  nature,  as  if  one  be  indebted  upon  an  obligation,  aod 
that  being  forfeited  he  promised  to  pay  it,  no  action  lies,  for 
the  debt  is  due  upon  the  obligation  :  and  the  opinion  of  the 
court  accorded. 

The  distinction  at  common  law  was  between  rent  reserved 
on  a  lease,  for  which  only  such  action  would  lie  as  upoai 
specialty,  and  a  promise  to  pay  in  consideration  of  occupyiogi 
on  which  assumpsit  would  lie.  Hunt  v.  Stone^  Cro.  Elix. 
118;  Read  v.  Johnson,  Id.  242.  This  distinction  may  not 
be  sufficient  to  explain  the  cases  in  Elizabeth's  reign.  Hunt 
V.  Stone,  Cro.  Eliz.  118;  Reade  v.  Johnson^  Id.  242;  Clfft 
V.  Palady,  Id.  259.  But  it  is  very  clearly  developed  in  tbs 
case  of  Oreen  v.  Harrington,  decided  in  the  17  Jac.  tod 
other  cases  which  follow. 

Thus  in  assumpsit  it  was  set  forth  that  whereas  the  pUiD- 
tiff  locasset  to  the  defendant  a  certain  warehouse,  the  defen* 
dant  assumed  to  pay  unto  him  for  every  week  that  he  occupied 
it  8s. ;  and  it  was  alleged  that  he  occupied  it  27  weeks;  for 
which,  upon  not  paying  on  request,  the  action  was  brooght 
It  was  moved  in  arrest  of  judgment  that  this  is  a  lease  (iK 
least  at  will)  of  the  warehouse,  and  that  the  8s.  weekly  is  in 
nature  of  rent.  The  court  agreed  that  for  rent  reserved  apoa 
a  lease  assumpsit  lies  not,  nor  for  a  debt  upon  specialty  or  apofi 
record.  But  this  was  considered  not  rent  on  a  lease  but  merelf 
a  promise  that  as  long  as  the  plaintiff  permitted  the  defeodtft 
to  occupy  the  warehouse  he  would  pay  ;  and  for  this  pmniii 
in  consideration  of  the  occupying  &w.  it  was  adjudged  tte 
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rail  lay.  Dartnal  v.  Morgan,  Cro.  Jac.  698 ;  Slack  v. 
J  Id.  668 ;  Brett  v.  Read,  Cro.  Car.  343 ;  S.  C.  Sir 
es  329 ;  Acton  v.  Simonds,  Id.  364 
I  an  action  on  a  promise  to  pay  a  sum  of  money  in  con- 
m  that  the  plaintiff  had  licensed  and  permitted  the  de- 
to  enjoy  such  lands,  it  being  moved  in  arrest  of  jndg- 
lat  the  license  and  permission  here  amount  to  a  demise, 
irefore  the  action  should  have  been  debt,  Hale,  C.  B. 
ihis  license  and  permission  does  amount  to  a  lease  upon 
in  action  on  the  case  does  not  lie  without  express  pro« 
bnt  upon  an  express  promise  to  pay  rent  an  action  upon 
B  will  well  lie ;  and  so  it  has  been  adjudged ;  for  it  may 
promise  was  the  ground  of  the  lease  and  reservation. 
re  we  are  after  a  verdict  which  has  found  the  promise. 
;  we  are  to  presume  there  was  an  express  promise  to 
mach  money  in  consideration  that  the  plaintiff  would 
him  to  enjoy  the  land."     Trevor  v.  Roberts,  Hardr. 

I  another  action  of  assumpsit  there  was  set  forth  in 
ration  the  plaintiff  would  permit  the  defendant  to  enjoy 
nds,  a  promise  to  pay  him  as  much  as  he  deserved,  and 
aiuliff  permitted  defendant  to  enjoy  same  three  years 
I  lands  were  worth  £  10  per  annum.  It  was  moved 
It  of  judgment  1.  that  it  did  not  appear  that  the  plaintiff 
f  title  to  the  land  ;  and  2dly,  that  if  he  had  title  debt 
I  not  this  action.  But  the  court  held  the  contrary  in 
nnts  and  gave  judgment  for  the  plaintiff,  How  v.  Nor^ 
\jBV.  179;  a  judgment  which  may  be  regarded  as  over- 
the  case  of  Clerc  v.  Palady,  Cro.  Eliz.  869,  cited  by 
reme  court  of  Massachusetts  in  Codman  !fc.  v.  Jenkins, 
•.98. 

r  this  in  the  35  Car.  2,  there  was  an  action  of  assump- 
ting  forth  that  in  consideration  of  there  having  been 
lered  a  copyhold  estate  which  the  plaintiff  should  per- 
e  defendant  to  enjoy  from  the  10th  August,  anno  33 
till  the  1st  May  following,  he  promised  to  pay  the  plain- 
I.  and  shewed  that  he  so  permitted,  and  the  defendant 
t  paid  the  50s.  On  a  demurrer  it  was  urged  that  here 
m  for  years  and  a  rent  reserved  for  which  debt  lies,  and 
I  action  ;  and  in  the  argument  were  cited  many  cases  ; 
those  to  support  the  demurrer,  Brett  v.  Read  and 
ion  ▼.  Southwick,  1  Sid.  279 ;  and  among  those  on 
her  side,  Hunt  v.  Stone,  Dartnal  v.  Morgan,  and 
T*  Simonds.  Because  this  had  been  vexata  ques^ 
I  four  justices  took  time  to  deliver  their  opinions; 
kerwards  they  all  agreed  that  the  action  lay,  and  gave 
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judgment  for  the  plaintiff.  Johnson  v.  Afay,  3  Lier.  150. 
They  held  the  action  for  use  and  occupation  to  be,  in  its  own 
nature,  collateral  to  the  action  on  a  contract  for  rent  upon  a 
demise.     2  H.  Bl.  323. 

It  is  then  very  clear  that  before  the  statute  of  11  Geo.  2,  c. 
19,  ^  14,  actions  of  assumpsit  for  the  occupation  of  land  were 
frequently  maintained,  notwithstanding  the  objection  that  rent 
sounded  in  the  realty  and  could  not  be  the  subject  of  a  mere 
personal  action.     1  Adol.  &  El.  N.  S.  855.     When  then  i^ 
court  observes  that  the  action  for  use  and  occupation  is  estab-^^ 
lished  by  that  statute,  the  expression  must  not  be  taken  a^ 
meaning  that  it  was  introduced  by  that  act  but  only  that  it 
was  established  even  in  cases  where  there  was  an  express  de* 
mise  at  a  certain  rent,  if  not  under  seal.     Id.     In  the  language 
of  Tindal,  C.  J.,  {ante,  p.  366,)  the  landlord  was  enabled  to 
sue  in  that  form,  notwithstanding  the  existence  of  a  demise 
by  written  agreement. 

This  being  the  ground  of  the  statute  of  11  Geo.  2,  c.  19, 
^  14,  can  it  be  that  Lord  Denman  is  entirely  accurate  when 
he  observes  that  *<  no  instances  of  indebitatus  assumpsit  for 
use  atjd  occupation  will  be  found  before  that  act,  nor  wj 
founded  upon  a  quantum  meruit  ;'^  that  "  they  are  all  forsome 
fixed  sum  ?"     1  Adol.  &  El.  N.  S.  855. 

True  it  is  that  in  Johnson  v.  May,  the  judges  seem  to  hare 
been  of  opinion  that  if  non-assumpsit  had  been  pleaded,  thers 
must  have  been  proof  of  an  express  promise  ;  they  intended 
an  express  promise  and  not  a  bare  promise  in  law  arising  upon 
the  contract  which  they  thought  would  not  lie.  And  in  view 
of  this  case  and  of  Chapman  v.  Southwick,  Sir  Francis  Bulr 
/^r  lays  down  that  <^  at  common  law  it  was  holden  tliatflf- 
sumpsit  would  lie  for  rent  on  an  express  promise,  but  not  upon 
an  implied  promise,  and  such  express  promise  must  have  been 
made  at  the  same  time  with  the  lease."     Bull.  N.  P.  138. 

Sir  Francis  Buller  seems  not  to  have  referred  to  ad^ 
cision  after  Johnson  v.  May ;  a  decision  in  the  1  Jac.  2,iai 
case  wherein  the  plaintiff  declared  that  in  consideration  thit 
he  would  permit  the  defendant  to  occupy  land  of  the  plain- 
tiff's for  one  year,  he  would  give  him  for  it  as  much  as  it  was 
worth.  It  was  moved  in  arrest  of  judgment  that  the  actioii 
would  not  lie,  and  argued  on  the  other  side  that  it  wonld;fot 
that  if  I  contract  to  give  for  my  lodging,  or  for  such  a  cham- 
ber, as  much  as  it  is  worth,  this  is  a  good  contract,  and  if  ao, 
then  an  action  lies  upon  it ;  and  the  plaintiff  could  not  have 
an  action  of  debt  because  uncertain.  Mason  ▼.  Wdknn^ 
Skin.  238.  On  a  subsequent  day  the  court  said  that  they  bad 
perused  the  books,  and  that  those  cited  in  support  of  the  mo- 
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tion  were  all  where  a  rent  in  certain  is  reserved  ;  but  here  if 
this  action  does  not  lie,  the  party  shall  be  without  remedy ; 
for  debt  would  not  lie  because  it  is  uncertain,  and  there  can 
be  no  distress,  because  there  is  no  rent :  wherefore  judgment 
was  given  for  the  plaintiff.     S.  C.  242. 

In  view  of  this  and  the  previous  cases,  Professor  Wooddeson 
in  treating  of  the  action  of  assumpsit,  lays  down  not  only 
that  '-if  there  be  a  collateral  and  express  promise  to  pay  the 
rent,  and  no  deed  executed  under  seal,  it  may  be  recovered  in 
this  mode;  because  it  appears  that  the  promiser  intended  to  give 
the  plaintiff  this  additional  remedy;"  but  further  that  <Uhis 
iction  is  also  maintainable  to  obtain  a  recompense  for  the  oc- 
uipation  of  the  plaintiff's  land  by  his  permission  where  there 
is  no  stipulation  for  any  precise  rent."     3  Wood.  152,  3. 

And  now,  in  England,  the  action  of  indebitatus  assumpsit 
for  Dse  and  occupation  is  constantly  brought,  whether  there 
iias  been  a  certain  term  and  a  certain  rent  or  not.  There,  the 
XMSupation  of  land  by  a  person  bound  to  pay  some  remunera- 
tioo  of  it,  without  the  amount  or  time  of  payment  being 
Szedy  was,  and  is  now,  of  rare  occurrence.  But  when  it  does 
Dcciir,  the  implied  contract  is  raised  by  law  from  the  fact  that 
land  belonging  to  the  plaintiff  has  been  occupied  by  the  de- 
fendant by  the  plaintiff's  permission;  the  obligation  is  co- 
extensive with  and  measured  by  the  enjoyment :  as  soon  as 
the  occupation  ceases,  the  implied  contract  ceases;  and  as  no 
express  time  is  limited,  the  remuneration  must  necessarily  ac- 
me from  day  to  day.     1  Adol.  &  El.  N.  S.  855,  6. 

The  passage  above  quoted  from  3  Wood.  152,  3,  was  cited 
ind  relied  on  in  Virginia  by  Tucker,  J.  in  4  H.  &  M.  171 ; 
ind  1  Munf.  407.  The  court  of  appeals  of  this  state  held 
that  according  to  the  common  law  the  action  of  assumpsit 
ferose  and  occupation  of  land  by  permission  of  the  plaintiff 
Bttybe  maintained  upon  au  express  promise  to  pay  for  such 
uie  and  occupation,  Eppes^s  ex^ors  v.  Cole  !f  wife,  4  H.  & 
H.  161 ;  or  upon  an  implied  promise,  Sutton  v.  Mandeville, 
1  Munf.  407.  The  remedy  afforded  by  this  action  had  before 
&  Code  of  1849,  been  recognized  as  an  existing  common 
hv  remedy,  not  only  by  the  decisions  just  mentioned,  but 
<bo  in  the  legislation  of  the  state,  Sess.  Acts  1815,  16,  p. 
U,  eh.  16,  ^6;  and  by  the  supreme  court  of  the  United 
Stitcs,  Lloyd  V.  Hough,  1  How.  158. 

When  the  permissive  holding  is  established  such  an  action 
tey  be  maintained  on  the  implied  undertaking  in  Maryland, 
Ooekeii  v.  Watkins's  adm'r,  2  Gill  &  J.  339;  and  in  Penn- 
Iflfaaia.     It  is  considered  there,  (in  accordance  with  Mason 
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y.  Wetland,)  that  the  action  on  a  quantum  meruit  lies  at 
common  law.     Henwood  v.  Cheeseman,  3  S.  &  R.  503. 

In  Kentucky  the  action  may  be  maintained  when  the  pos- 
session has  been  held  by  the  owner's  assent  {without  any  er- 
press  valid  contract  for  the  payment  of  rent)  under  circum- 
stances from  which  the  law  will  imply  an  obligation  to  pay, 
and  a  right  to  receive  compensation  for  the  use.  Logan  v. 
Lewis,  7  J.  J.  Marshall  3.  This  is  declared  to  be  the  law  of 
that  state  without  any  aid  from  the  statute  of  George  2. 
Johnson  v.  Beauchamp,  9  Dana  125,  6.  Nor  is  the  actioo 
limited  to  cases  where  there  has  been  no  express  promise  or 
lease.  If  the  tenant  has  occupied  the  land  under  a  mere  rer- 
bal  promise  to  pay  a  given  sum  for  permission  to  occup^tbe^ 
land,  the  action  is  maintainable.  Burnham  v.  Be»tj  10  B^ 
Monroe  227,  8. 

Whether  or  no  the  statute  of  11  Geo'.  2  is  in  force  in  Mas- 
sachusetts as  statute  law,  the  supreme  court  of  Massachusetts 
thought  it  unnecessary  to  decide;  being  of  opinion  that  by  a 
long  course  of  practice  which  must  now  be  considered  as  the 
common  law  of  the  state,  the  action  of  assumpsit  for  use  and 
occupation  may  be  maintained  for  rent  not  reserved  by  deed. 
Gould  V.  Thompson,  4  Metcalf  227;  Knowles  v.  Strapleigk 
^.  8  Gush.  333. 

5.  Object  of  the  statute  of  11  Geo.  2,  c.  19,  <^  14.  Howftr 
since  this  statute,  a  party  in  an  action  for  use  and  &ccup(t 
tion  may  use  a  writing  which  is  not  a  deed  making  a  it 
mise.     How  to  fix  what  is  a  reasonable  satisfaction. 

What  then  was  the  object  of  the  statute  of  11  Geo.  3,c. 
19,  ^14?     The  preamble  states  that  it  was  ^<  to  obviate  some 
difficulties  that  many  times  occur  in  the  recovery  of  reots 
when  the  demises  are  not  by  deed."     Those  difficulties  are 
mentioned  by  Bathurst,  J.  in  Syllivan  v.  StradUng,  2  Wib* 
214,  15;  and  by  Martin,  B.  in  Finlay  v.  Railway  Co,  7W. 
H.  &  G.  419.     On  the  trial  of  an  action  on  the  case  foroM 
and  occupation,  it  sometimes  appeared  that  there  was  a  jiuA     \ 
demise  or  an  agreement  (not  by  deed)  reserving  a  certain     ! 
rent;  and  thereupon  the  plaintiff  was  nonsuited,  it  being  coo*     . 
sidered  that  the  common  law  remedy  in  such  a  case  was  by     { 
action  of  debt  and  not  assumpsit.     To  remedy  this,  tbestir     | 
tute  of  11  Geo.  2,  c.  19,  ^  14,  enacted  as  follows: 

It  shall  and  may  be  lawful  to  and  for  the  landlord  or  hndkid^ 
where  the  agreement  is  not  by  deed,  to  recover  a  reasonable  satisfiMtioB 
for  the  lands,  tenemeDts  or  hereditaments,  held  or  occapied  by  thti^ 
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fendADt  or  defendantBy  in  sn  aotioD  on  the  case,  for  the  ose  and  occu- 
pation of  what  was  so  held  or  enjoyed ;  and  if  in  evidence  on  the  trial 
of  sach  action  any  parol  demise  or  any  agreement  (not  being  by  deed) 
whereon  a  certain  rent  was  reserved  shall  appear,  the  plaintiff  in  such 
action  shall  not  therefore  be  nonsuitod,  but  may  make  use  thereof  as 
an  evidenoe  of  the  quantum  of  the  damages  to  be  recovered. 

NotwithstaDding  this  statute,  an  action  of  assumpsit  for 
use  and  occupation  will  not  lie  where  there  is  a  demise  by 
deed;  the  proper  action  in  such  case  being  debt  or  covenant. 
Codman  Sfc  v.  Jenkins^  14  Mass.  95,  98.  But  the  plaintiff 
is  not  to  be  nonsuited  because  there  appears  in  evidence  on 
the  trial,  a  writing  under  seal  which  is  not  a  lease  of  the  pre- 
inirfb.-  but  only  an  agreement  for  a  lease,  Elliott  v.  Rogers, 
4  Esp.  99;  or  an  invalid  lease,  8  Hammond  180.  The  ac- 
tion for  use  and  occupation  may  be  maintained  unless  there 
be  a  valid  deed  makihg  an  actual  demise  and  reserving  a  cer- 
tain rent  for  which  an  action  could  be  maintained,  founded 
00  the  deed.  Abeel  Sfc.  v.  Radcliff,  13  Johns.  299.  No  other 
demise  will  defeat  the  action,  although  it  might  have  dune  so 
before  the  statute. 

Though  there  be  a  demise  the  plaintiff  in  this  form  of  ac* 
tion  recovers  not  rent  but  an  equivalent  for  rent — a  reasonable 
satisfaction  for  the  use  and  occupation  of  what  has  been  held 
and  enjoyed:  the  fixed  rent  is  only  used  as  a  modicum  by 
which  the  uncertain  damages  are  liquidated.  Nash  v.  Tat- 
bdc,  2  H.  Bl.  323 ;  Egler  v.  Marsden,  5  Taunt.  25,  1  Eng. 
Com.  Law  Rep.  6 ;  Martin,  B.,  7  W.  H.  &  G.  420 ;  Hen- 
wood  V.  Cheeseman,  3  S.  &,  K.  501]  Little  v.  Martin,  3 
Wend.  219.  To  ascertain  at  what  rate  payment  is  to  be 
made,  resort  may  be  had  to  an  agreement,  though  void  by 
the  statute  of  frauds,  De  Medina  v.  Poison,  1  Holt  47,  3 
Eng.  Com.  Law  Rep.  21 ;  or  to  a  lease,  though  invalid,  Wil- 
mm  V.  Trustees,  8  Hammond's  Ohio  Rep.  180. 

The  compensation  due  for  use  and  occupation,  accrues  de 
He  in  diem.  It  was  so  considered  in  a  case  in  which  both 
parties  agreeing  that  the  defendant's  liability  ceased  after  a 
fire,  there  was  no  demise  for  a  term  certain ;  the  action  de- 
pending on  actual  occupation,  the  plaintiff  recovered  a  ratable 
proportion  of  the  rent  up  to  the  time  of  the  fire.  Packer  v. 
Qibbins,  1  Adol.  6l  El.  N.  S.  421,  41  Eng.  Com.  Law  Rep. 

6oa 

If,  under  the  contract,  rent  is  payable  half  yearly  for  half 
a  year's  occupation,  and  a  declaration  is  framed  specially  ac- 
cording to  the  terms  of  the  contract,  it  must  contain  an  aver- 
ment that  the  plaintiff  allowed,  or  was  willing  to  allow  the 
defendant  to  occupy  during  the  half  year.     Litiledalej  J.  in 


376  ACTION    ON    PROMISES.  [tIT.  3, 

Hall  V.  BurgesSf  5  Barn.  &,  Cress.  332,  1 1  Eng.  Com.  Lav 
Rep.  246.  A  letting  by  the  landlord  to  a  third  person  before 
the  expiration  of  that  period  would  negative  such  averment. 
It  is  such  an  eviction  of  the  tenant  as  would  bar  the  landlord 
if  his  action  were  on  the  demise.  And  that  action  being  bar* 
red,  he  will  not  be  allowed  in  such  case  to  maintain  an  action 
for  use  and  occupation.     S.  C. ;  Beach  v.  Gray^  2  Denio  84. 

6.   To  7naintain  an  action  for  use  and  occupation^  the  fad 
of  use  and  occupation  must  be  alleged  and  proved. 

Though  the  statute  gives  a  collateral  remedy  for  the  actual 
holding  in  cases  where  it  might  be  difficult  to  sustain  the  ac^ 
tion  of  de!)t,  yet  the  remedy  is  not  always  co-extensive  with 
that  which  the  action  of  debt  for  rent  would  afford.  Rick-- 
ardson,  J.  in  Richardson  v.  Hall,  1  Brod.  &  Bingh.  50,  S 
Eng.  Cora.  Law  Rep.  18. 

A  lessee  for  years  was  liable  to  pay  rent  whether  he  occu- 
pied or  not ;  but  in  the  case  of  a  lease  at  will  it  was  necessarf 
to  aver  occupation.  Bellasis  v.  Burbridge,  1  Ld.  Raym. 
17L 

To  support  the  action  for  use  and  occupation,  the  land 
must  have  been  occupied  by  the  defendant,  his  agents  or  un- 
der-tenants during  the  time  for  which  compensation  is  claimed. 
Nash  V.  Tatlock,  2  H.  Bl.  323 ;  Whitehead  v.  C/i/orrf,  5 
Taunt.  518,  1  Eng.  Com.  Law  Rep.  173;  Woolley  v.  Woi- 
ling,  7  C.  &  P.  610,  32  Eng.  Com.  Law  Rep.  653;  Wood  t. 
Wilcox,  1  Uenio  37 ;  Beach  v.  Gray,  Id.  84. 

The  defendant  is  answerable  if  a  tenant  occupied  the  land 
under  him ;  for  an  occupation  by  such  tenant  is,  as  far  as  re- 
spects the  plaintiff,  an  occupation  by  the  defendant  himseit 
Bull  V.  Sibbs,  8  T.  R.  327.  And  although  neither  the  de- 
fendant nor  any  person  under  him  may  have  had  actual  occu- 
pation of  the  premises,  yet  there  are  instances  in  which  be 
has  been  held  liable  where  he  might,  if  he  had  chosen,  have 
occupied  the  premises,  as  where  a  tenant  locks  them  up  and 
goes  away.  2  Stark.  N.  P.  Cas.  526,  7;  3  Eng.  Com.  Law 
Rep.  459;  Little  v.  Martin,  3  Wend.  219;  McGunnagk^- 
Thompson,  10  S.  &  R.  251 ;  Marseilles  v.  Kerr,  6  Whart.  601 
Parties  have  been  repeatedly  held  liable  in  actions  for  use  and 
occupation  although  there  has  not  been  an  actual  occupatioo 
for  the  whole  of  the  time  in  respect  of  which  the  actions 
have  been  brought.  Alderson,  B.  in  Pinero  v.  Jud$on  Sft.  6 
Bingh.  206,  19  Eng.  Com.  Law  Rep.  56;  Grant  v.  GiftS 
Whart.  44 ;  Westlake  v.  De  Graw,  25  Wend.  669 ;  Jonei  t. 
Reynolds,  7  C.  &  P.  335,  32  Eng.  Com.  Law  Rep.  63L    The 
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land  need  not  have  been  beneficially  or  even  actually  occu- 
pied if  the  defendant  might  have  taken  possession,  and  con- 
tinued to  have  the  right  of  actual  occupation  whenever  he 
pleased  to  take  it.  Parke,  B.  in  Nation  v.  Tozer  S/'c,  1  C. 
M.  &  R.  176 ;  Sullivan  v.  Jones  ^c,  3  C.  &  P.  579,  14  Eng. 
Com.  Law  Rep.  461. 

But  there  must  be  what  amounts  to  an  entry  by  the  lessee, 
to  maintain  an  action  against  him  for  use  and  occupation. 
Edge  V.  Strafford,  1  Cr.  &  Jerv.  391 ;  1  Tyrwh.  293 ;  Lowe 
V.  Ross,  6  W.  H.  &  Q.  663.  Where  the  agreement  has  been 
executed  by  two  lessees,  the  entry  of  one  at  the  time  therein 
fixed  will  sometimes  be  treated  as  an  entry  in  respect  of  both, 
80  as  to  sustain  the  action  for  use  and  occupation  against  both. 
Glen  V.  Dungey  Sfc.  4  W.  H.  &  G.  61.  But  when  a  sole 
lessee  has  entered  and  died,  this  form  of  action  is  not  main- 
tainable to  charge  his  executor  individually  without  an  entry 
and  occupation  by  him.  The  executor  cannot  be  personally 
liable  to  an  action  for  the  use  and  occupation  of  that  of  w^hich 
neither  he  nor  any  one  whose  act  is  in  point  of  law  his  act, 
has  been  in  the  actual  possession.  Nation  v.  Tozer  !fc,  1  C. 
M.  &R.  172;  4  Tyrwh.  661. 

So  if  the  lease  be  made  to  a  woman  who  enters  and  occu- 
pies and  then  marries,  although  the  contract  of  the  wife  may 
so  charge  the  husband  as  to  admit  of  a  joint  action  against 
husband  and  wife,  for  what  is  due  on  that  contract,  yet  if  ac- 
tion be  brought  against  the  husband  alone,  and  the  declara- 
tion be  framed  as  in  an  ordinary  case  of  use  and  occupation 
by  the  husband,  the  plaintiff"  cannot  recover  for  the  time  be- 
fore marriage,  when  there  was  no  occupation  by  him.  Rich- 
ardson V.  Hall,  1  Brod.  &  Bingh.  60 ;  6  Eng.  Com.  Law  Rep. 
14.  In  this  form  of  action,  the  occupation  before  marriage 
wasy  as  it  regards  the  husband,  the  same  as  if  it  had  been  by 
a  stranger.  As  Richardson,  J.  said,  if  on  the  day  of  the  mar- 
riage the  woman,  instead  of  marrying  '^  had  sold  her  interest, 
no  action  could  lie  against  the  vendee  for  her  occupation  ;  he 
would  have  been  a  stranger ;  and  the  husband  was  equally  a 
stranger  to  her  occupation." 

The  same  principle  applies  when  a  term  is  assigned  by  deed 
to  trustees.  It  may  be  that  at  common  law  an  assignment 
charges  the  assignee  with  the  premises  unless  he  disclaims. 
(Anie^  p.  90-98.)  But  an  action  o(  assumpsit  for  use  and  oc- 
cupation, will  not  lie  against  the  assignees  unless  they  actu- 
ally enter  and  take  possession.  How  v.  Kennett  S/'c.  3  Adol. 
&  El.  669;  30  Eng.  Com.  Law  Rep.  174. 
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7.  Where  lessee  holds  premises  after  lease  expires^  or  under 
assignee  of  lessor,  whether  action  wiU  lie  for  use  and  occu- 
pation. 

If  there  be  an  indenture  of  lease  for  only  one  year,  it  is 
very  clear  that  covenant  would  not  lie  upon  the  indentnre  for 
any  rent  accruing  after  the  year  expired.     1  Pick.  336.     Yet 
it  has  been  said,  that  if  a  tenant  from  year  to  year  hold  for 
four  or  five  years,  either  he  or  his  landlord,  at  the  expiration 
of  that  time,  may  declare  on  the  demise  as  having  been  made 
for  such  a  number  of  years.    Legge  v.  Strudwick,  Salk.  414; 
B idler,  J.,  in  Birch  v.  Wright,  1  T.  R.  380;   The  King  r. 
Herstmonc£aux,  7  Barn.  &  Cress.  551,  I  Man.  &,  Ry.  426.     A 
sounder  view  has  been  since  taken.     Digby  v.  Atkinson  tjf^ 
4  Camp.  278 ;  Bishop  v.  Howard,  2  Barn.  &  Cress.  100,  9  Eng,^ 
Com.  Law  Rep.  41.     Alderson,  B.  would  give  no  opinion  ii^ 
contradiction  of  those  dicta.     But  he  considered  that  a  part]j^ 
may  in  his  pleadings  set  forth  his  whole  case,  and  the  conrm 
may  determine  the  legal  effect  of  it.     This  was  done  in  Budfs^ 
worth  V.  Simpson,  I  C.  M.  &  R.  843.     The  declaration  stated 
a  demise  which  was  to  continue  from  year  to  year,  iinleai 
there  was  notice  to  determine  it.     It  alleged  the  absence  of 
notice,  and  a  continuance  of  the  occupation  by  the  lessee  in 
his  lifetime,  and  afterwards  by  the  defendants  as  his  assignee^ 
and  a  promise  by  them  that  in  consideration  of  the  plaiotiff 
permitting  them  to  continue  in  possession,  and  omitting  to 
give  notice,  they  would  perform  the  agreement  in  all  things  to 
be  performed,  on  the  behalf  of  the  deceased.     This  promiae, 
it  was  held,  was  implied  by  law.     Parke,  B.  said,  "  The  i* 
turo  of  the  demise  is  this,  that  the  party  taking  it  is  to  bold 
on  from  year  to  year,  so  long  as  the  parties  shall  please,  with 
the  power  of  notifying  that  dissent  by  giving  a  notice  to  qoiL 
Suppose  the  land  to  descend  to  the  heir  at  law,  and  he  omiU 
to  si^iify  his  dissent  to  its  continuance  by  giving  notice  to 
quit,  the  tenancy  will  continue.     Again,  if  the  tenant  assigni, 
and  the  landlord  do  not  give  notice,  the  assignee  must  bold 
on  the  same  terms.     That  contract  the  law  will  imply ;  otbe^ 
wise  the  consequence  would    be,   that  no  action  could  be 
brought  on  the  original  demise  when  there  is  an  occupation 
from  year  to  year,  and  the  tenant  assigns,  for  there  is  no  coo- 
tract  whatever  unless  the  original  contract  is  transferred  by 
operation  of  law.     It  is  contended,  however,  that  the  execu- 
tors of  the  original  landlord,  where  he  is  dead,  must  bring  lo 
action  against  the  personal  representative  of  the  original  te* 
nant.     That  would  be  very  inconvenient ;  and  therefore  it  ii 
better  to  hold  that  a  new  relation  of  landlord  and  tenant  arW 
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by  implication  from  the  situation  of  the  parties,  where  there 
is  a  continuance  of  the  occupation,  and  an  omission  by  those 
who  represent  the  original  parties  to  give  notice  to  quit." 

Ill  1847,  there  was  a  case  where  an  absolute  lease  in  wri- 
ting, not  under  seal,  for  a  fixed  term  of  years,  having  been 
punted,  and  the  landlord  having  assigned  his  reversion,  the 
luestion  was  whether  the  assignee  could  maintain  an  action 
>f  assumpsit  for  use  and  occupation.  Standen  v.  Chrismas, 
10  Adol.  &  El.  N.  S.  142,  69  Eng.  Com.  Law  Rep.  142. 
There  the  lessor  having  granted  for  himself  and  his  assigns, 
he  permission  of  any  person  who  might  become  assignee  of 
he  reversion  during  the  lease  was  considered  to  be  virtually 
Deluded,  so  that  the  occupation  became  in  point  of  law  per- 
nissive  on  the  part  of  the  assignee  as  soon  as  his  interest  took 
Amce  ;  and  the  action  was  maintained  by  virtue  of  the  statute 
»f  11  Geo.  2,  c.  19,4^  14 

Afterwards,  the  principle  of  Buckworth  v.  Simpson  was 
icted  on,  whore  one  of  two  lessors  assigned  his  part  of  the 
eversion ;  and  the  lessee  (though  his  contract  being  unsealed 
lid  not  pass  with  the  assignment  of  the  reversion)  continued 
lie  estate  from  year  to  year  under  the  assignee  of  the  rever- 
ion.  Arden  v.  Sullivan,  14  Adol.  &  El.  JN.  S.  832,  68  Eng. 
Com.  Law  Rep.  832. 

In  the  United  States  the  written  agreement  for  the  first  year 
luui  soaietimes  been  of  so  singular  a  nature  that  the  court  has 
thoaght  there  could  not  be  any  implication  of  law  that  it 
diould  extend  to  the  second  year.  The  court  so  considered 
vbere  the  lease  contained  several  collateral  matters  to  be  done 
by  each  party  which  could  be  performed  in  the  first  year  only. 
DiUer  v.  RoberUy  13  S.  &  R.  63.  Such  a  case  is  an  excep- 
tion to  the  general  rule,  that  on  the  lessee's  holding  over  after 
the  year  for  which  his  lease  was  made,  the  law  implies  an 
agreement  that  he  shall  pay  the  like  rent,  and  at  the  like  time 
that  he  had  agreed  to  pay  the  first  year.  13  S.  &  R.  63 ; 
PUUips  V.  Manges,  4  Whart.  229.  In  the  absence  of  any 
new  and  express  stipulation  in  such  case,  and  where  the  rela- 
tion of  landlord  and  tenant  still  exists,  the  law  implies  those 
terms  which  are  found  in  the  contract  that  has  expired.  De 
Young  V.  Buchanan,  10  Gill  &  J.  157. 

Where  there  is  a  demise  for  a  year,  and  the  tenant  pays  the 
vent  for  that  year,  and  continues  in  possession  for  three  years 
without  a  new  agreement,  it  is  considered  in  New  York  not 
only  that  his  continued  possession  is  a  holding  by  implied  per- 
mission of  the  original  lessor,  but  that  an  action  for  use  and 
occupation  will  lie  against  him.  Osgood  v.  Dewey,  13  Johns. 
840. 
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8.  Where  after  lease  expires,  premises  are  held  by  an  under' 
tenant,  or  by  one  of  the  original  lessees,  whether  all  of 
those  lessees  continue  liable. 

If  at  the  time  a  lease  expires,  the  premises  are  in  possessioa 
of  an  under-tenant,  the  landlord  not  receiving  the  possession, 
may  still  hold  the  original  lessee  liable,  unless  it  appear  that  he 
has  accepted  the  under-tenant  as  his  tenant.  Harding'  v,  Cre- 
thorne,  1  Esp.  N.  P.  Cas.  57 ;  Ibbs  v.  Richardson  4*c.  9  Adol.  & 
El.  849 ;  36  Eng.  Com.  Law  Rep.  301.  It  has  been  argued  that 
there  is  no  distinction,  in  this  respect,  between  the  possession 
of  an  under-tenant  and  a  co-tenant.  Christy  v.  Tancred  Sfc 
7  M.  &  W.  127.  Parke,  B.  doubted  whether  there  should  not 
be  such  distinction.  And  Alderson,  B.  wished  for  time  to 
consider  whether  in  the  case  of  a  lease  granted  to  two  parties, 
one  of  whom  is  desirous  of  giving  up  possession,  and  notifies 
his  desire  to  the  other,  who  nevertheless  holds  over,  the  party 
who  is  out  of  possession  can  be  made  liable  to  an  action  for 
use  and  occupation.     '^  If,"  he  said,  '*  the  holding  over  by  onei^ 

is  with  the  consent  of  the  other,  then  the  case  falls  within  that 

of  Harding  v.  Crethorne ;  but  if  such  an  inference  were  no^= 
warranted  by  the  facts  of  the  case,"  then  he  "  should  be  dis- 
posed to  consider  the  question  before"  he  •*  came  to  that  con^— 

elusion."     Christy  v.  Tancred  4-c.  9  M.  &  W.  446.     The  cir 

cumstances  of  this  case  rendered  it  unnecessary  to  do  so,  be 
cause  from  them  the  court  of  exchequer  thought  the  consea"^ 
of  one  defendant  to  the  occupation  by  the  other  parties,  migh  *M 
be  presumed ;  and  on  a  writ  of  error  the  court  of  excheque  ^ 
chamber  awarded  a  venire  de  'novo.     Tancred  ifc.  v.  Christ^' , 
12  M.  &  W.  323.     "  If,"  said  Parke,  B.,  "  they  had  though.  M 
that  one  joint  tenant  or  tenant  in  common  could  bind  his  codqb.^ 
panion  by  holding  over  without  his  consent,  they  would  nof 
have  directed  a  venire  de  novo  in  order  to  have  the  fact  of  as- 
sent or  the  contrary  found  by  the  jury.     The  case  in  error  is 
therefore,  in  effect,  a  decision  in  support  of  the  law  as  Isk/ 
down  by"  the  court  of  exchequer  "  in  Christy  v.  Tancred.^^ 
16  M.  &f  W.  168.     And  that  court  has  since  held  that  000 
tenant  cannot  bind  his  co-tenant  merely  by  holding  over;  it 
accordingly  gave  judgment  for  the  defendants,  where  theie 
was  nothing  to  shew  that  one  of  them  assented  to  the  holdiif 
over  by  the  other.     Draper  v.  Crofts  Sfc.  16  M.  &;  W.  166. 

It  is  still  more  clear  that  if  by  the  original  lease  the  lessor 
contemplated  having  only  one  as  lessee,  and  the  others  as 
sureties,  the  holding  over  by  the  original  lessee  will  not  make 
those  who  are  substantially  his  sureties  bound  beyond  their 
express  engagement.     Brewer  v.  Knapp  4*c.  1  Pick.  336. 
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9.  Action  for  use  and  occupation  proceeds  on  the  ground  of 
contract.     It  vnll  not  lie  against  a  trespasser. 

Where  lands  in  possession  of  a  tenant  from  year  to  year, 
are  granted  by  the  landlord  upon  trust  to  receive  the  rents, 
the  grantee  on  recovering  in  ejectment  and  giving  notice  of 
his  title  to  the  tenant,  may  in  an  action  against  him  for  use 
and  occupation,  recover  such  of  the  rent  in  the  tenant's  hands 
at  the  time  of  the  notice  as  was  due  at  the  day  of  the  demise 
laid  in  the  ejectment ;  but  cannot  in  this  form  of  action  recover 
rent  from  that  day  to  the  time  of  recovering  in  the  ejectment ; 
for  having  during  that  period  treated  the  defendant  as  a  tres- 
passer, he  cannot  for  the  same  period  treat  him  as  tenant. 
Birch  V.  Wnght,  1  T.  R.  378 ;  Oldershaw  v.  Holt,  12  Adol. 
&  El.  697,  40  Eng.  Com.  Law  Rep.  690 ;  Sirinard  v.  Mc- 
Bride,  3  Hammond's  Ohio  Rep.  264 ;  Butler  v.  Cowles,  4  Id. 
205.  The  same  principle  has  been  applied  where  after  a  de- 
mise to  the  defendant  for  a  year  at  a  certain  rent  which  was 
paid,  he  continued  in  possession  against  the  plaintiff  ^s  will 
ontil  he  was  turned  out  of  possession  by  a  proceeding  for  un- 
lawful detainer.  Featherstonhaugh  v.  Bradshaw,  1  Wend. 
135.  In  such  cases  the  proper  remedy  for  the  period  of  tor- 
tious detention  and  occupation  is  by  an  action  of  trespass  for 
the  mesne  profits.'  If  because  of  the  death  of  the  wrong  doer 
that  action  cannot  be  maintained,  neither  will  assumpsit  for 
nse  and  occupation  lie  against  his  executor  or  administrator. 
3  Hammond's  Ohio  Rep.  264,  4  Id.  206. 

So  in  other  cases,  the  action  of  assumpsit  for  use  and  occu- 
pation, will  not  lie  against  a  man  who  took  and  kept  a  tor- 
tious (>ossession  of  the  plaintiff's  land,  Ryan  v.  Marsh's 
ocImV,  2  Nott  &  McCord  156 ;  Stockett  v.  Watkins^s  admWs, 
2  Gill  &  J.  339;  Cropps  v.  Blank,  9  Dow.  &  Ry.  480,  22 
Eng.  Com.  Law  Rep.  394 :  nor  against  his  representative,  2 
Nott  &  McCord  156. 

The  action  cannot  be  maintained  unless  there  be  a  contract 
either  express  or  implied.  Wharton  v.  Fitzgerald,  3  Dall. 
603.  Allen  v.  Thayer,  17  Mass.  301 ;  Patch  v.  Loring, 
17  Pick.  336;  Lloyd  v.  Hough,  I  How.  159.  When  so 
far  from  its  appearing  that  the  defendant  came  in  under 
the  plaintiff's  license  or  permission,  the  defendant  claims 
to  hold  adverse  to  the  plaintiff's  title,  the  court  will  not 
in  this  action  try  an  ejectment.  Pott  v.  Lesher,  1  Yeates 
676.  Indebitatus  assumpsit  will  not  lie  in  favour  of  a  stran- 
ger for  the  purpose  of  trying  his  title;  or  by  one  of  two  liti- 
gating parties  claiming  the  land  :  this  action  not  depending  on 
the  ▼alidity  of  the  plaintiff's  title  to  the  estate,  but  on  a  con- 
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tract  between  the  parties  either  express  or  implied.  Codman 
Sfc,  V.  Jenkins^  14  Mass.  96:  Boston  v.  Binney,  11  Pick.  9. 
As  it  is  founded  on  such  contract,  it  will  not  lie  against  a  man 
who  entered  on  the  land  as  his  own  claiming  title ;  notwith- 
standing since  such  entry  there  may  have  been  a  decree  es- 
tablishing the  land  to  be  the  plaintiff's.  Rickey  v.  Hinder  6 
Hammond's  Ohio  Rep.  371. 

10.    Whether  action  for  use  and  occupation  will  lie  against 
vendor  or  vendee. 

There  must  be  a  holding  by  the  permission  of  the  plaintiff.^ 
If  a  vendor  having  conveyed  a  moiety  of  five  bouses  to  thflM 
plaintiff,  remains  in  possession  of  one,  there  is  in  that,  by  itselflZ 
no  sufficient  ground  for  an  action  by  the  vendee  against  th^ 
vendor  for  use  and  occupation.  Tew  v.  Jones^  13  M.  &  W^ 
12.  "  If,"  said  Rolfe,  B.,  ^^  a  vendor  remains  in  possession  b^ 
agreement,  the  terms  of  that  agreement  will  speak  for  then^^ 
selves  ;  if  not,  he  is  a  wrong  doer  and  may  be  turned  out  ky 
ejectment  and  is  liable  in  trespass  for  mesne  profits."     S.  C%, 

It  has  sometimes  been  attempted  to  maintain  the  action  for 
use  and  occupation  against  a  vendee   who  after  entering  inio 
possession   refused  to  complete   his  purchase.     Heam  4*c  t. 
Tomlinj  Peake's  N.  P.   Gas.    192 ;  Kirtlahd  v.  Paunsett,  » 
Taunt.  145. 

In  New  York,  it  is  held  that  this  action  will  not  lie  against 
one  who  entered  under  a  contract  for  a  deed  to  him  as  purcha- 
ser. Smith  V.  Stewart,  6  Johns.  46  ;  Bancroft  v.  Wardwdl^ 
13  Johns.  489.  These  decisions  were  approved  and  followed 
by  the  court  of  appeals  of  Kentucky  in  a  case  where  there 
seemed  to  have  been  no  tender  by  the  vendor  of  a  convejranee 
nor  offer  on  his  part  to  carry  into  execution  the  contract ;  tod 
no  refusal  by  the  vendee  to  accept  the  conveyance  and  perform 
the  terms  of  the  contract  on  his  part.  Johnson  v.  Beauchamf, 
9  Dana  125.  The  same  court  has  also  decided  that  assumfiU 
for  use  and  occupation  cannot  be  maintained  by  a  vendor 
against  his  vendee  to  recover  the  value  of  the  vendee's  use  of 
the  land  between  the  date  of  the  contract  of  sale  and  a  virtual 
rescission  of  that  contract  by  a  judgment  for  damages  agaiost 
the  vendor  for  failing  to  convey  the  legal  title.  Jones  ^.  ^• 
Tipton,  2  Dana  295.  And  nothing  opposed  to  the  rule  of 
these  cases  is  to  be  found  in  the  first  decision  made  on  the 
subject  by  the  supreme  court  of  Massachusetts.  Little  4%  r. 
Pearson's  adm^rs,  7  Pick.  301. 

In  the  court  of  exchequer  one  of  the  judges  (  Richards,  C.  &) 
thought  from  the  decision  in  Heam  v.  TtmUinj  that  bad  tbi 
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rcnpation  been  advantageous  to  the  occupier,  Lord  Kenyofi 
3uld  have  considered  him  liable  although  there  was  no  pri- 
ly  between  the  parties  in  the  character  of  landlord  and  te- 
nt;  another  judge  {Graham^  B.)  had  difficulty  in  recon- 
ing  such  a  rule  with  Kirtland  v.  Pounsett^  where  the  opi- 
311  was  expressed  by  Mansfield^  C.  J.  that  a  contract  could 
t  arise  by  implication  of  law  under  circumstances,  the  oc- 
rrence  of  which  neither  of  the  parties  had  in  contempla- 
»n.  Hull  V.  Vaughan,  6  Price  167.  Notwithstanding  what 
said  of  this  case  in  Peake's  N.  P.  Cas.  157,  note,  it  deter- 
ioes  nothing  more  than  this,  that  an  equitable  owner  may 
ftintain  use  and  occupation  under  the  particular  circum- 
inces  there  proved.  7  Adol.  &  EL  N.  S.  618. 
Assuming  that  a  defendant  entered  into  possession  under  an 
feement  for  sale  which  was  to  be  carried  into  effect  by  a 
Dveyance,  Parke,  B.  thought  there  might  be  difficulty  in 
jring  that  while  that  agreement  existed  the  relation  of  land- 
rd  and  tenant  subsisted  between  the  parties.  Lord  Abinger 
as  of  opinion  that  while  the  defendant  occupied  under  a  va- 
1  contract  for  the  sale  of  the  property  to  him,  he  could  not 
)  considered  as  a  tenant;  the  parties,  he  said,  could  not  con- 
»rt  the  contract  for  purchase  iuto  a  contract  of  tenancy,  nor 
rhile  the  former  was  pending  infer  another  of  a  different  na- 
ire.  Howard  v.  Shaw,  8  M.  &  W.  122.  In  this  case  Parke, 
I.  agreed  that  while  the  agreement  subsisted,  the  defendant 
ras  not  bound  to  pay  a  compensation  for  the  occupation  of 
ha  land,  because  the  contract  shewed  that  he  was  to  occupy 
rithout  compensation,  and  so  long  as  it  subsisted,  he  was  en- 
itled  so  to  occupy.  And  Alderson,  B.  was  of  the  same  opi- 
iioD.  He  said  '<  while  the  defendant  was  in  possession  under 
lie  contract  of  sale,  he  was  a  tenant  at  will,  under  a  distinct 
itipalation  that  he  should  be  rent  free ;  therefore,  for  that 
*itiie,  DO  action  for  use  and  occupation  can  be  brought  against 


u 


The  real  question  in  HowaM  v.  Shaw  was,  '<  what  is  the 
Illation  of  the  parties  when  the  contract  of  sale  has  gone  off?" 
"The defendant,"  said  Lord  Abinger,  << remains  in  |K)ssession 
^itb  the  consent  of  the  landlord,  but  without  any  title  to,  or 
contract  to  purchase,  the  land  itself.  Under  these  circum- 
^Uoces  he  is  a  tenant  at  will ;  and  if  the  occupation  is  bene- 
&ial  to  him  that  is  sufficient  to  imply  a  contract  to  pay  a  rea- 
*Hiable  sum  by  way  of  compensation  for  such  occupation." 
"Ilie other  judges  were  of  the  same  opinion.  They  held  that 
'<>rthe  time  that  elapsed  after  the  agreement  went  off,  the  de- 
feodtnt  was  liable  to  be  sued  for  such  compensation  in  an  ac- 
^Q  for  use  and  occupation. 
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Although  this  decision  was  made  in  1841,  it  was  not  before 
the  supreme  court  of  Massachusetts  when  in  1842  that  coait 
passed  on  a  question  somewhat  similar.     There  was  a  parol 
agreement  to  purchase  a  house  and  lot,  the  chief  value  of 
which  was  in  the  house ;  the  vendee  paid  in  advance  the 
amount  of  the  agreed  purchase  money;   and   by   the  ven- 
dor's permission,   the   vendee  entered  and   took    possession. 
In  about  four  days — and  before  the  contract  was  executed  by 
the  delivery  of  the  deed, — the  house  was  destroyed  by  fire. 
The  vendee  then  recovered  back  the  purchase  money,  as  mo- 
ney paid  on  a  consideration  which  had  failed.      Thompson  v.. 
Gouldj  20  Pick.  134.     Whereupon  the  vendor  brought  an  ac- 
tion in  the  form  of  a  quantum  meruit  for  use  and  occupatioOi. 
The  court  was  of  opinion  that  when  the  vendee  entered  he 
became  tenant  at  will  of  the  vendor ;  but  that  there  was  m 
determination  of  his  will  at  the  time  of  the  fire,  and  notice 
thereof  to  the  owner,  and  that  the  tenancy  at  will  could  q(^ 
be  extended  beyond  the  four  days,  and  the  vendor  had  judjgg 
ment  only  for  four  days'  rent.    Oould  v.  Thompson^  4  MetcaJl 
228. 

In  1845  the  court  of  queen's  bench  had  before  it  the  ques- 
tion whether  one  who  contracts  for  the  purchase  of  landed 
property,  but  is  prevented  from  completing  the  purchase  hy 
the  vendor's  failing  to  make  a  good  title,  is  liable  to  the  latter 
in  an  action  for  use  and  occupation  in  respect  of  the  time  of 
his  holding  in  the  expectation  that  such  good  title  would  be 
made  and  the  purchase  completed.     And  the  court  decided 
that  the  action  could  not  be  maintained;  Lord  Denman say- 
ing ''  the  defendant  certainly  was  considered  both  by  himself 
and   the  plaintiff  as  purchaser  and  not  as  tenant ;  and  the 
plaintiff  cannot  convert  him  into  an  occupier,  liable  to  payfor 
his  occupation,  by  his  own  wrongful  act  in  not  completing  the 
contract  of  sale."     Though  the  defendant  had  occupied  by  the 
plaintiff's  permission,  the  court  thought  the   plaintiff  cooU 
not  maintain  the  proposition  that  the  defendant  promised  to 
pay,  when  both  parties  understood  that  the  defendant  bd 
made  no  such  promise.      Winterbottom  v.  Ingham,  7  AdoL 
&  El.  N.  S.  616-620.     Lord  Denman  remarked  in  thisd* 
that  ^'  parties  may  easily  secure  themselves  by  stipulating  ^ 
the  event  of  a  non-completion  of  the  purchase  in  their  con* 
tract  of  sale  and  purchase." 

11.  Action  lies  against  tenant  for  not  using  premises  in* 
tenant-like  manner;  or  for  breach  of  contract  to  ddiPtf 
up  same  in  good  repair. 

Out  of  the  relation  of  landlord  and  tenant  there  arises  oo 
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he  part  of  a  tenant  an  implied  contract  to  use  the  leased  pre- 
niaes  in  a  tenant-like  manner.  It  arises  notwithstanding  that 
D  the  articles  of  agreement  there  is  an  express  stipulation  to 
eave  the  premises  in  the  same  state  as  they  were  at  the  com- 
nencement  of  the  tenancy.  White  v.  Nicholson,  4  Man.  & 
3rang.  95,  43  Eng.  Com.  Law  Rep.  58.  But  it  does  not  arise 
rbere  the  tenant  holds  under  an  express  contract  which  pro- 
rides  for  the  very  matter — keeping  the  premises  in  tenantable 
•pair.  Standen  v.  Chrismas  ^c.  10  Adol.  &  El.  N.  S.  135, 
\9  Eng.  Com.  Law  Rep.  135. 

Where  a  tenant  agrees  to  keep,  and  at  the  expiration  of  the 
eDancy  deliver  up,  the  premises  in  good  repair,  the  cases  all 
hew  that  the  age  and  class  of  the  premises  let,  with  their 
[eneral  condition  as  to  repair,  may  be  estimated,  in  order  to 
aeasure  the  extent  of  the  repairs  to  be  done.     Ferguson  v. 

,  2  Esp.  589 ;  Harris  v.  Jones,  1  Mood.  &  Rob. 

173;  Guttcridge  v.  Munyard,  Id.  334;  Stanley  v.  lowgood 
Jt;  3  Bingh.  N.  C.  4,  32  Eng.  Com.  Law  Rep.  12 ;  Burdett 
f.  Withers,  7  Adol.  &  El.  136,  34  Eng.  Com.  Law  Rep.  57. 
The  same  nicety  of  repair  is  not  exacted  for  an  old  building 

15  a  new  one.  Mantz  v.  Goring,  4  Bingh.  N.  C.  451,  33  Eng. 
doin.  Law  Rep.  409.  A  house  in  one  place,  and  of  one  kind, 
nay  be  repaired  with  materials  inferior  to  those  requisite  for 
repairing  a  mansion  in  a  different  place,  and  of  a  different  kind. 

16  M.  &  W.  545. 

If  the  agreement  be  to  put  the  premises  into  habitable  re- 
pur,  regard  is  to  be  had  to  the  state  in  which  the  house  was 
it  the  time  of  the  agreement,  and  also  to  the  situation,  and 
the  class  of  persons  who  are  likely  to  inhabit,  and  it  is  to  be 
pit  into  a  condition  fit  for  a  tenant  to  inhabit.  Belcher  tfc, 
t.  Mcintosh,  8  C.  &  P.  720,  34  Eng.  Com.  Law  Rep.  601. 
hie  DO  doubt,  in  practice,  difficult  to  say  what  is  a  putting 
pieiQises,  so  old  as  to  bo  ready  to  perish,  into  good  repair,  or 
keeping  them  in  it;  but  a  contract  to  put  premises  in  good 
Wpair,  cannot  mean  to  furnish  new  ones,  when  those  demised 
Veie  old,  but  to  put  and  keep  them  in  good  tenantable  repair, 
^Ih  reference  to  the  purpose  for  which  they  are  to  be  used. 
iWerwi,  B.,  16  M.  &  W.  546. 

if  the  agreement  be  to  keep,  and,  at  the  expiration  of  the 
'^Qancy,  deliver  up,  the  premises  in  good  repair,  and  they  at 
fl^time  of  the  demise  are  old,  and  in  bad  repair,  the  lessee 
ttboond  to  put  them  in  good  repair  as  old  premises;  for  he 
^^ittiot  keep  tbe.m  in  good  repair  without  putting  them  into  it. 
Coder  such  an  agreement,  he  is  not  at  liberty  to  say  he  will 
^  00  repairs,  or  leave  the  premises  in  bad  repair,  because 

Toim  U.— r26 
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they  were  old  and  out  of  repair  when  be  took  them.  Ha  is 
to  keep  them  in  good  repair,  and  in  that  state,  with  refereDoe 
to  their  age  and  class,  he  is  to  deliver  them  up  at  the  end  of 
the  term.     Payne  v.  Haine,  16  M.  &  W.  646. 


CHAPTER  XXXV. 

ACTION  FOR  PROPORTION  OP  GENERAL  ATERAGE. 

I.   General  rule  in  case  of  jettison.     Exception  of  good^ 
stowed  on  deck. 

The  rule  as  to  general  average,  is  derived  to  us  from  tlia 
Rhodian  law,  as  promulgated  and  adopted  in  the  Roman  juris* 
prudence.     The  Digest  states  it  thus :     If  goods  are  tbrova 
overboard  in  order  to  lighten  a  ship,  the  loss  incurred  for  the 
good  of  all  shall  be  made  good  by  the  contribution  of  aiA 
Dig.  lib.  14,  tit.  2,  c.  1 ;  13  Peters  338. 

The  French  ordinance  in  express  terms  excludes  from  tha 
benefit  of  general  average,  goods  stowed  upon  the  deck  of 
the  ship.  Liv.  3,  tit.  8,  du  jet.,  art.  13 ;  Boulay-Paty,  toro.  i^-t 
566 ;  Code  de  Commerce,  art.  421.  The  same  rule  prevails 
in  England.  Abb.  on  Ship.  356.  The  law  of  Portugal  ii 
stated  to  be  otherwise.  Lenox  v.  United  Ins.  Co.  3  Johoi^ 
Cas.  178.  In  the  United  States  the  decisions  have  beena^ 
cording  to  the  English  rule;  the  owners  of  the  cargo  unto 
cover  are  not  required  to  contribute  to  the  jettison  of  tbe 
goods  on  deck.  S.  C. ;  Smith  Sfc.  v.  Wrights,  1  Caines^ 
Rep.  43 ;  Dodge  v.  Bartol,  5  Greenl.  286 ;  Brig  Thaddm, 
4  Mart.  Louis.  Rep.  582;  Barber  v.  Bruce,  5  Conn.  9;  3 
Kent's  Com.  240.  They  increase  the  danger  of  the  navigt- 
tion,  and  are  taken  on  board  under  an  implied  agreement  ^ 
they  shall  be  sacrificed  if  it  be  necessary  to  eject.  1  CaioeA 
Rep.  43,  note ;  Yalin.  Tom.  2,  p.  203.  There  is,  says  AUen^h 
good  reason  for  the  rule.  "  With  the  loading  under  hatcbeti 
and  the  decks  clear,  so  that  proper  exertions  could  be  made 
for  her  safety,  the  vessel  would  ride  out  a  storm  secuielft 
which,  with  her  decks  encumbered  with  loading,  would  an* 
danger  her  safety."     Doane  6^c.  v.  Keating,  12  Leigh  401 

In  France  there  is  an  exception,  under  which  it  is  saidiCaa* 
tribution  may  be  claimed  for  goods  thrown  oFerbovd  fioa 
tbe  deck  of  small  coasting  vessels,  or  river  craft,  which  M- 


!•]  ACTION    ON   PROMISES.  387 

irry  a  part  of  their  cargoes  on  deck.  Yalin.  Tom.  2, 
K  No  such  exception  has  been  admitted  in  respect  to 
ttsting  trade  of  England  or  of  the  United  States.  The 
if  lading  and  navigation  in  which  the  exception  is  al- 
io France,  differs  essentially  from  the  lading  and  navi- 
i  of  our  coasting  trade.  In  the  former  the  instances  put 
lin  are  of  a  very  limited  navigation  between  ports  in 
nmediate  neighbourhood  of  each  other,  and  where  it 
sarcely  necessary  to  venture  into  the  open  sea :  no  dis- 
m  is  made  in  the  freight,  and  the  master,  under  the 
,  has  the  discretion  to  put  any  part  of  the  lading  on 
which  he  thinks  proper,  without  special  contract,  and 
at  incurring  any  responsibility  for  so  doing.  Our  coast- 
ide  extends  hundreds  of  miles  in  the  main  ocean,  and 
osed  to  sea  risks;  and  the  master  is  only  authorized  to 
n  deck  by  special  contract  with  the  shipper.  Allen  and 
rrf,  J's,  S.  C.  402,  405. 

lb  as  to  jettison  of  goods  not  on  deck  illustrates  a  more 
wral  principle^  that  all  for  whose  benefit  a  sacrifice  is 
ie^  should  contribute  to  pay  for  it.  When  the  voluntary 
mding  of  a  ship  comes  within  the  principle. 

at  the  case  of  jettison  put  in  the  Digest,  (lib.  14,  tit.  2, 
was  here  understood  to  be  put  as  a  mere  illustration  of 
e  general  principle,  Mr.  Justice  Story  thinks  is  abun- 
r  elear  from  the  context  of  the  Roman  law,  where  a 
n  paid  to  pirates  to  redeem  the  ship  is  declared  to  be 
OKsd  by  the  same  rule.  Dig.  lib.  14,  tit.  2,  c.  2,  <^  3. 
Mine  rule,  he  remarks,  was  applied  to  the  case  of  cutting 
or  throwing  overboard  of  the  masts  or  other  tackle  of 
tip  to  avert  the  impending  calamity.  Dig.  lib.  14,  tit.  2, 
s.  6,  ^  2 ;  and  the  incidental  damage  occasioned  thereby 
Mr  things,  13  Peters  338. 

ere  may  properly  be  brought  into  general  average  a  cable, 
9r  boat  cut  away  for  the  benefit  of  the  cargo,  as  well  as 
lip.  Berkley  8fc.  v.  Presgrave,  I  East  220 ;  Lenox  v. 
d  Ins.  Co.  3  Johns.  Cas.  179 ;  Maggrath  v.  Churchy 
iet*8  Rep.  215.  And  where  in  the  act  of  sacrificing  the 
or  as  a  necessary  consequence,  corn  was  damaged,  such 
|6  to  the  com  was  included  in  a  general  contribution. 

e  principle  is,  that  all  ordinary  loss  and  damage  sustained 
•  ship  must  be  borne  by  the  ship  owners ;  but  if  upon 
teolar  emei^ency  articles  are  used  or  expenses  incurred 
a  general  benefit  of  all  the  parties  interested  in  ship, 
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cargo  and  freight,  then  all  of  those  for  whose  benefit  the  same 
are  used  or  incurred,  should  contribute  to  pay  therefor.  Kings- 
ton V.  Oirard,  4  Dall.  274 ;  Berkley  Sf'c.  v.  Presgrave^  1  East 
227,  8. 

Upon  this  principle  it  is  clear  that  when  a  vessel  is  stranded, 
and  the  cargo  and  vessel  in  jeopardy,  expenses  incurred  for 
the  recovery  of  both,  are  a  subject  of  general  average.  Heif' 
liger  V.  N,  Y.  Firemen  Ins,  Co.  11  Johns.  85.  And  wages 
to  the  crew  employed  in  rendering  services  towards  such  reco- 
very may  be  included  among  those  expenses.  Barnard  4*t. 
V.  Adams  ^c.  10  How.  307. 

In  the  United  States  there  has  been  much  discussion  upoa 
the  question  whether  the  voluntary  stranding  of  a  ship  in  the 
case  of  imminent  peril,  for  the  preservation  of  the  crew,  the 
ship  and  cargo,  followed  by  a  total  loss  of  the  ship,  constitutes 
a  general  average  for  which  the  property  saved  is  bound  to 
contribution.  On  this  question  recourse  has  been  had  to  those 
foreign  works,  which,  in  the  absence  of  English  decisions,  are 
deemed  the  best  evidence  of  the  maritime  law.  The  view 
taken  of  them  by  Kent,  C.  J.,  and  his  associates  in  the  sn- 
preme  court  of  New  York  brought  them  to  the  conclusion  thit 
the  weight  of  authority  was  against  the  contribution  where 
the  ship  was  destroyed  and  lost  by  the  act  of  running  her  on 
shore.  Bradhurst  v.  CoL  Ins,  Co,  9  Johns.  14.  Other  Ame^ 
ican  courts  with  the  New  York  decision  before  them  hafe 
come  to  a  different  conclusion.  Mr.  Justice  Washington  pro- 
nounced the  opinion  that  a  total,  as  well  as  a  partial  loss  of 
the  ship,  by  a  voluntary  stranding,  constituted  a  case  of  gene 
ral  average.  Caze  4*c.  v.  Reilly,  S  Wash.  C.  C.  R.  298.  The 
supreme  court  of  Pennsylvania  adopted  the  same  doctrine. 
Gray  t^c,  v.  Wain,  2  S.  &  R.  229.  And  it  has  been  sanc- 
tioned by  the  supreme  court  of  the  United  States.  This 
court  holds  that  a  voluntary  stranding  of  the  ship,  followed 
by  a  total  loss  of  the  ship  constitutes,  when  designed  for  the 
common  safety,  a  clear  case  of  general  average.  Columbia 
Ins.  Co,  V.  Ashby  Sf'c.  13  Peters  343 ;  Barnard  4*c.  v.  Adam 
Sfc.  10  How.  302. 

3.  To  give  the  right  to  contribution^  certain  leading  condi- 
tions are  adhered  to.  What  they  are.  Particularly  oj 
the  rule  that  by  the  sacrifice,  the  safety  of  other  property 
must  be  attained.  Rule  inapplicable  where  expenses  are 
incurred  at  an  intermediate  port. 

Judge  Story  considers  that  the  Roman  law  fully  recognised 
and  enforced  the  leading  limitations  and  conditions  to  justify 
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general  contribution  which  have  been  ever  since  steadily  ad- 
ired  to  by  all  maritime  nations.  First,  that  the  ship  and  cargo 
oald  be  placed  in  a  common  imminent  peril ;  secondly,  that 
sre  should  be  a  voluntary  sacrifice  of  property  to  avert  that 
ril ;  and  thirdly,  that  by  that  sacrifice  the  safety  of  the  other 
»perty  should  be  presently  and  successfully  attained.  13 
Iters  338. 

Bat  little  more  need  be  said  as  to  the  first  and  second  of 
Me  limitations.  There  is  no  doubt  that  a  voluntary  act  of 
arifice  and  the  direction  of  it  to  the  common  preservation 
I  essential  requisites.  Sheppard  Sfc.  v.  Wright  S^^c^how. 
O.  18.  They  existed  in  Price  ^c.  v.  Noble  Sfc,  4  Taunt. 
3  ;  but  not  in  Dobson  Sfc.  v.  Wilson^  3  Camp.  480,  nor  in 
'hiiieridge  v.  Norris,  6  Mass.  130,  or  Walker  v.  U.  S.  Ins. 
K.  11  S.  &  R.  65. 

The  third  limitation  applies  where  the  claim  to  contribution 
on  the  ground  of  a  sacrifice  of  the  property  of  one  of  the 
[ties  concerned  in  the  adventure  for  the  benefit  of  the  others. 
mch  a  case,  for  example,  that  of  jettison,  if  at  any  subse- 
Bnt  period  of  the  voyage,  the  remainder  of  the  cargo  be  lost, 
Bre  is  no  right  to  have  that  replaced  which  was  jettisoned ; 
d  the  same  is  true  if  the  ship  be  lost  before  the  articles  sa- 
ificed  were  replaced.  Stevens  on  Av.  7,  8  and  22,  3. 
But  a  claim  for  general  contribution  may  also  arise  from  ex- 
inses  incurred  by  one  party,  for  the  general  benefit.  Id.  7,  8 ; 
eorred  under  an  implied  obligation  of  indemnity  on  all  the 
irties  joined  in  the  adventure.  Id.  22,  3.  "  The  well  es- 
lUithed  doctrine,"  Mr.  Phillips  observes,  "  is  that  disburse- 
Bonts  for  the  common  safety  must  be  reimbursed  in  general 
mnge  whether  the  ship  and  cargo  are  eventually  saved  or 
«•«."  Phill.  on  Ins.,  3d  edi.,  p.  101,  ^  3,  clause  1319.  The 
eontribution  is  adjusted  according  to  the  value  of  the  respec- 
tive articles  saved,  at  the  time  when  the  expense  was  incur- 
nd;  in  like  manner  as  if  all  the  parties  had  been  present  and 
tiehhad  originally  paid  his  own  contribution.  Spafford  Sf'c. 
▼.  Dodge  ^c.  14  Mass.  79. 

^  Under  what  circumstances  there  is  a  right  to  contribution 
for  expenses  incurred  at  an  intermediate  port 

When  it  becomes  necessary  to  enter  an  intermediate  port, 
'^^se  the  vessel,  in  consequence  of  a  particular  damage  sus- 
sed is  unfit  to  prosecute  her  voyage,  as  when  masts,  sails  or 
<^  requisite  apparel  are  lost  in  a  storm  or  the  vessel  has 
VniQg  a  dangerous  leak,  the  particular  stipulations  of  the 
^Wer  party  may  be  proper  to  be  looked  to,  to  see  how  the 
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expenses  are  to  be  borne.  They  may  shew  the  intention  of 
the  parties  to  be  that  the  ship  was  to  be  kept  in  repair  and 
that  every  thing  necessary  to  enable  the  ship  to  perform  her 
voyage  were  to  be  provided  by  her  owners,  and  therefore  that 
expenses  incurred  at  the  intermediate  port  in  order  to  put  the 
ship  in  a  condition  to  complete  her  voyage  are  to  be  borne 
by  them.  Jackson  ^c.  v.  Charnock,  8  T.  R.  609 ;  Abb.  oa 
Ship.  351. 

Though  there  be  no  such  express  particular  stipulation,  yet 
if  the  damages  to  the  ship  arise  from  the  ordinary  occurrences 
of  the*  voyage  and  not  from  some  extraordinary  violence  or 
peril  to  which  she  has  been  exposed,  the  loss  must  be  borne 
by  the  owner  of  the  vessel,  who  engages  by  his  contract  with 
the  freighter  that  she  shall  be  stout,  staunch  and  strong,  and 
properly  equipped  for  the  voyage ;  and  whether  it  be  expressly^ 
stipulated  or  not.  he  is  bound  to  keep  the  vessel  in  this  condi— 
tiou  during  the  voyage  unless  prevented  by  some  extraordinary 
peril.     Ross  v.  Ship  Active,  2  Wash.  C.  C.  R.  241. 

But  if  it  be  a  case  of  extraordinary  violence  or  peril,  aodi 
the  act  of  entering  the  intermediate  port  be  for  the  general 
safety  of  all,  then  unless  there  be  a  particular  stipulation  to 
the  contrary,  the  expenses  by  reason  of  that  act  are  a  subject 
of  contribution;  although  in  one  aspect  the  act  seems  for 
the  benefit  of  the  ship.     7  Louis.  Ann.  Rep.  12;  Plummer 
^c.  V.  Wildman,  3  M.  &  S.  484. 

"In  truth,"  says  Tilghman,  C.  J.,  "if  we  go  to  the  bot- 
tom of  the  thing,  almost  every  damage  to  part  of  a  ship  which 
can  be  the  subject  of  general  average  is  for  the  benefit  of  the 
ship.  A  mast  is  cut  away,  in  consequence  of  which  the  ship 
is  saved ;  this  is  clearly  a  general  average,  because  the  cargo  it 
also  saved  which  would  otherwise  have  been  lost.  So  with  re- 
gard  to  the  cargo,  if  part  is  thrown  over  to  lighten  the  ship, 
although  the  remainder  of  the  cargo  is  saved  by  it,  yet  the 
ship  and  freight  shall  contribute,  because  they  also  were  saved. 
In  the  case  cited  from  Einerigon,  (408,)  the  ship  was  run  oo 
shore  to  SLVoid  foundering;  by  which  she  was  placed  evidently 
in  a  better  situation,  yet  it  was  held  to  be  general  average." 
Sims  V.  Gumey  Sf'c.  4  Binn.  526. 

6.  When  vessel  enters  an  intermediate  port  for  the  safeif 
of  ally  what  expenses  are  a  subject  of  general  average. 
Particularly  as  to  wages  and  provisions  of  the  crew  ^ 
ring  the  detention. 

There  is  no  doubt  that  when  a  ship  is  driven  by  the  perib 
of  the  sea  into  a  port  to  refit,  some  of  the  expenses  incurred 
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a  ease  of  such  necessity  form  a  subject  of  general  average ; 
sh  for  example,  as  expenses  of  unloading  and  storage  of  the 
rgo.  Barker  v.  Ins.  Co.  8  Johns.  318. 
But  there  are  others  as  to  which  the  English  and  American 
visions  conflict,  to  wit :  items  for  wages,  board  and  lodging 
the  captain,  and  for  wages  and  provisions  of  the  crew. 
le  general  rule  in  England  is,  that  <'  the  wages  and  provisions 
the  crew  during  such  a  period,  must  fall  upon  the  ship 
me."  Abb.  on  Ship.  350.  Plummer  ^c.  v.  Wildman,  3 
it,  S.  482.  But  a  diflferent  rule  has  been  established  in 
I  United  States. 

En  view  of  the  English  rule  as  to  wages  and  provisions  du- 
g  a  state  of  embargo,  {Robertson  v.  Ewer,  i  T.  R.  127,) 
■ras  held  in  New  York,  that  expenses  arising  out  of  such  a 
te  are  not  to  be  defrayed  by  common  contribution,  but  are 
tqects  of  particular  average.  Penny  v.  N.  Y.  Ins.  Co.  3 
ines  168 ;  McBride  t.  Mar.  Ins.  Co.  7  Johns.  432.  And 
Pennsylvania,  the  supreme  court  decided  on  the  same  prin- 
»le.  Jones  ^c.  v.  Ins.  Co.  4  Dall.  246 ;  Kingston  v.  Gi- 
rdf  Id.  274.  But  in  the  high  court  of  errors,  its  judgment 
m  reversed.  Ins.  Co.  v.  Jones  !fc.  2  Binn.  647. 
Whether  wages  and  provisions  during  a  detention  from 
ler  causes,  are  a  subject  of  general  average,  was  considered 
New  York  in  Leavenworth  v.  Delafield,  1  Cames's  Rep. 
5 ;  Walden  v.  Le  Roy,  2  Gaines's  Rep.  264 ;  Henshaw  v. 
or.  Ins.  Co.  Id.  276 ;  ancl  Barker  v.  Plmnix  Ins.  Co.  8 
hns.  318.  In  the  first  case,  the  vessel  was  captured  and 
rried  into  port,  where  she  was  detained  four  months  and 
an  liberated ;  in  the  second,  she  was  forced  into  port  by 
juries  received  at  sea,  which  rendered  it  necessary  for  the 
oeral  safety  to  go  into  the  nearest  port  to  repair ;  in  the 
kdy  the  insurance  was  on  the  ship,  while  in  the  second  it 
»  on  the  cargo.  The  decision  in  all  four  cases  was  in  fa- 
»ar  of  the  claim  to  general  average.  From  the  decision  in 
^aUen  r.  Le  Roy,  Livingston,  J.  dissented  in  an  able  opin- 
a ;  he  was  for  confining  a  general  contribution  for  extra 
iges  and  provisions  to  a  case  of  capture,  or,  where  a  vessel 
ms  into  port  to  avoid  an  enemy,  or  where  some  other  step 
taken  by  the  master,  without  any  previous  injury  to  the 
Mel  alone,  evidently  for  the  benefit  of  the  whole  and  with 
e  view  of  escaping  from  an  impending  peril.  2  Gaines's 
ep.  269.  He  again  dissented  in  Henshaw  v.  Mar.  Ins. 
0.  Id.  278. 

la  Massachusetts,  while  it  is  admitted  there  may  be  some 
fficulty  in  deciding  under  the  circumstances  of  a  particular 
lae,  whether  a  detention  by  any  accident  happening  after  the 
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commencement  of  a  voyage  is  or  is  not  a  case  of  general  ave- 
rage, yet  when  the  case  is  established  to  be  of  that  nature, 
and  sailors'  wages  and  provisions  make  a  part  of  the  expense 
necessarily  incurred,  this  is  considered  a  sufficient  reason  for 
allowing  them.     Padelford  Sfc,  v.  Boardman,  4  Mass.  554 
Judge  Story  has  cited  several  American  decisions  on  this 
principle  in  his  edition  of  Abbott,  p.  350 ;  and  he  has,  upon 
the  bench,  repeatedly  recognized  the  same  principle.     Potter 
V.  Ocean  Ins.  Co.  3  Sumner  38.     He  speaks  of  it  as  *'  oar 
law,"  as  distinguished  from  the  English  law,  Peters  4*c.  v. 
Warren  Ins.  Co.  3  Id.  398 ;  and  indeed  treats  it  as  familiar 
law.     *'  We  all  know,"  he  says,  "  that  when  a  ship  is  obliged 
to  put  away  to  a  port  of  necessity,  by  losses  or  injuries  in  a^ 
storm,  which  constitute  a  general  average,  the  wages  and  pro— - 
visions  and  other  expenses  of  the  crew  to  and  at  the  port  oK 
necessity,  constitute  a  part  of  the  general  average."     Id.  400  ^ 
Mr.  Phillips  regards  this  as  the  law  and  the  general  practic 
in  the  United  States.     2  Phill.  on  Ins.  107,  8,  ^  4,  el.  1328. 

6.  Manner  of  calculating  the  average. 

The  manner  of  calculating  the  average  on  the  vessel,  car^ 
and  freight,  was  considered  in  Leavenworth  v.  Delajield^  1 
Gaines's  Rep.  578 ;  Bell  Sfc.  v.  Smith,  2  Johns.  Rep.  98; 
Byrnes  v.  National  Ins.  Co.  1  Cow.  205 ;  Brooks  v.  Orient 
tal  Ins.  Co.  7  Pick.  268 ;  and  Hassam  v.  St.  Louis  PerpeL 
Ins.  Co.  7  Louis.  Ann.  Rep.  13.  The  calculation  may  hare 
to  be  on  the  value  of  a  ship  totally  lost.  Gray  ^.  v.  Waln^ 
2  S.  &  R.  257  ;  or  on  freight  actually  earned,  Maggratk  r. 
Church,  1  Caines's  Rep.  215;  or  totally  lost,  by  the  loss  of 
the  ship,  Columbian  Ins.  Co.  v.  Ashby  S^c  13  Peters  344;  % 
S.  &  R.  257 ;  and  sometimes  the  part  of  the  average  which 
falls  on  the  freight  may  have  to  be  apportioned  among  the 
assurers,  Leavenworth  v.  Delafield,  1  Caines's  Rep.  578. 

In  a  case  in  which  the  seeking  the  port  of  Norfolk  to  refit, 
and  the  stay  there,  were  a  deliberate  and  necessary  departure 
and  detention  from  the  course  of  the  voyage  for  the  benefit 
of  all  concerned — and  therefore  a  case  of  general  average— 
the  damages  were  reckoned  at  3-^^^ ;  this  average  was  pro- 
duced as  follows : 

Yemel,  valaed  at  .....  $4000 

Cargo, 2300 

Freight, 750 

7050 
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I  ohtrgeable  to  the  yessel;  viz. 

45 

dxkg,          .....  100 

69,67 

19,87 

284,44 

on  new  materialg, —    i      -           -           -  78,14 


156,80 


mge  to  be  adjusted  by  eontribation,  viz. 

-Entry  3,50— Harboar  master  1,25,  -  44,75 

)— Wharfage  19,50— Small  stores  6,11,  -  39,59 

-Provisions  30 — Wages  100 —  )  ^  ^60  85 


1 20,93— 

245,19  : :  4000  :  139,11 
189,11  :  :  160  :   3,48 


245,19 


ion  for  collecting  and  settling  the  general  charges 
ttirely  excluded  iu  Hassam  v.  St.  Louis  PerpeL 
Louis.  Ann.  Rep.  17.  There  was  an  allowance 
m%.  commission  in  Barnard  tfc.  7.  Adams  ^c.  10 


ually  owner  of  ship  recovers  from  insurer. 

^ork  it  is  a  settled  rule  that  a  party  who  is  obliged 
bear  charges,  as  owner  of  the  ship,  is  entitled, 
86  for  contribution  exists,  to  recover  the  whole  of 
It  instance,  of  the  insurer  upon  the  ship,  and  to 
him  to  call  upon  the  owners  or  insurers  of  the 
reight  for  their  contributory  shares.  Maggraih 
1  Gaines's  Rep.  216;  Vandenheuvel  v.  United 
Tobns.  Rep.  412;  Watson  v.  Marine  Ins.  Co.  7 
18  remarked  by  Ke^it^  C.  J.,  that  Pothier  in  his 
lontrat  d'  assurance,  (No.  52  and  164,)  recognizes 
blished  doctrine.  7  Johns.  62. 
>wever,  ship,  freight  and  cargo  belong  to  the  same 
the  insurance  is  only  on  the  ship,  the  owner  is 
er  from  the  insurers  the  whole  general  average ; 
1  he  would  be  immediately  answerable  over  to 
at  proportion  of  the  average  which  ought  to  be 
I  cargo  and  freight.  Jumel  ^c.  v.  Mar.  Ins.  Co. 
1,5. 
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8.  Remedy  for  proportion   of  general   average    exists   at 
law  as  well  as  in  equity. 

A  court  of  equity  is  a  convenient  forum  for  adjusting  thei 
claims  of  the  different  parties.     When,  however,  the  only  dif- 
ficulty is  the  ascertainment  of  the  proportion  to  be  paid  in 
particular  case,  if  it  can  be  ascertained  without  recourse  ti 
equity,  there  is  no  good  reason  why  an  action  should  not  li( 
to  recover  it  at  law.     It  is  the  case  of  a  loss  incurred,  whici 
the  law  directs  shall  be  borne  by  certain  persons  in  their  sevi 
ral  proportions ;  and  where  the  law  gives  a  right  generally  t 
demand  payment  of  another,  it  raises  an  implied  promise 
that  person  to  pay.     Berkley  tfc,  v.  Presgrave^  1  East  22' 
An  action  for  general  average  may  be  maintained  by  the  shS^ 
per  of  goods  as  well  as  by  the  owner  of  the  ship.     Dob^,^ 
tfc.  v.  Wilson,  3  Camp.  480. 


CHAPTER  XXXYL 


i 


ACTION    AGAINST    A    CORPORATION,    PROFESSIONAL    MAN,   BROIU 

OR   OTHER   AGENT,    FOR  BREACH    OF    DUTT.  ;   ;^' 

1.  At  common  law,  one  undertaking  to  do  an  act  wUhui  '^^^ 

reward  is  not  answerable  for  mere  non-feasance.    Tk  r^,^ 

case  is  different  when  the  employment  is  actually  entered  {^  ^ 

upon;  the  undertaking  must  then  be  performed  accord-  ' 

ing  to  its  terms.  \aim 

Will  an  action  lie,  when  one  party  entrusts  the  performance 
of  a  business  to  another  who  undertakes  to  do  it  gratuitously 
and  wholly  omits  to  do  it  ?  Sir  William  Jones  in  his  learned 
and  classical  essay  on  the  law  of  bailments,  considers  tbi9 
species  of  undertaking  to  be  as  extensively  binding  in  the 
English  law  as  the  contract  of  mandatum  in  the  Roman  law: 
and  that  an  action  will  lie  for  damage  occasioned  by  the  non- 
performance of  a  promise  to  become  a  mandatory,  though  the 
promise  be  purely  gratuitous.  The  civil  law  rested  on  the 
ground  that  good  faith  ought  to  be  observed ;  since  the  em- 
ployer, placing  reliance  upon  that  good  faith  in  the  mandar 
tory,  was  thereby  prevented  from  doing  the  act  himself  or 
9mploying  another  to  do  it.     Inst.  lib.  3,  27,  11.     Batadif- 
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Stent  doctrine  prevails  at  the  common  law.  Tliat  leaves 
ach  a  promise  to  the  conscience  of  the  individual  as  a  right 
r  imperfect  obligation.  A  carpenter  or  other  workman  pro- 
lises  to  build  or  repair  a  house  for  the  plaintiff  and  breaks 
lis  promise ;  the  attempt  to  maintain  an  action  against  him 
IS  repeatedly  failed  where  there  was  no  consideration  for  the 
xmiise,  and  the  case  was  one  of  mere  non-feasance.  Coggs 
.  Bernard^  2  Ld.  Raym.  919;  Elsee  v.  Gatward,  5  T.  R. 
19.  These  cases,  and  others  reviewed  by  Kent,  C.  J.,  shew 
lat  by  the  common  law  one  who  undertakes  to  do  an  act  for 
lother,  without  reward,  is  not  answerable  for  omitting  alto* 
Blher  to  do  the  act ;  he  is  not  responsible  for  a  mere  non-fea" 
mee,  even  though  special  damages  are  averred.  Thome  v. 
}eas,  4  Johns.  97. 

But  although  a  mere  agreement  to  undertake  a  trust,  in  fu- 
ire,  without  compensation,  it  is  true,  is  not  obligatory,  yet  if 
le  trust  be  once  undertaken  and  the  employment  actually 
ntered  upon,  the  party  is  bound  to  perform  it  according  to 
lie  terms;  and  if  he  fail  so  to  do  an  action  lies  against  him. 
^oggi  V.  Bernard,  2  Ld.  Raym.  919;  Elsee  v.  Gatward,  5 
r.  R.  150;  Rutgers  v.  Lucet,  2  Johns.  Gas.  95;  Thome  v. 
Deas,  4  Johns.  96. 

The  plaintiff  retains  the  defendant  at  his  request  to  lay  out 
£700  in  the  purchase  of  an  annuity ;  the  defendant  promises 
to  lay  it  out  securely ;  and  the  plaintiff  delivers  him  the  mo- 
ney for  that  purpose.  There  is  a  sufficient  consideration  in 
the  delivery  of  the  £  700.  This  casts  it  on  the  defendant  to 
iocount  for  the  same ;  and  an  action  will  lie  for  breach  of  his 
pomise.  Whitehead  v.  Greetliam,  2  Bingh.  464,  9  Eng.  Com. 
Law  Rep.  483. 

2i  Action  against   an  agent  for  breach  of  duty  to  insure 
plaintiff  ^s  property. 

The  supreme  court  of  the  United  States  has  had  before  it 
<iiea  resting  on  the  general  principle  that  an  agent  is  bound 
^  pursue  the  orders  of  his  principals,  and  is  answerable  for 
*nj  iujury  consequent  on  his  departing  from  them,  however 
^  may  have  been  his  motives  for  such  departure,  Manello 
k^y^Barry^  3  Cranch  439,  1  Curtis  631:  and  turning  on 
te  particular  obligation  of  a  merchant  residing  in  England 
toiosure  for  his  correspondent  abroad.  Randolph  v.  Ware, 
'Craoch  503,  I  Curtis  650.  The  law  respecting  this  obliga- 
^  appears  to  be  settled  in  three  instances.  1.  A  merchant 
^^load  who  has  effects  in  the  hands  of  his  correspondent  in 
^laod,  has  a  right  to  expect  that  the  latter  will  obey  an  or- 
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f  M.   f?s  .   *'j  '.M;  fc.-'.  c.i. fence.  EH  artion  «tU  * 

vj/.i  /,.!  >,.f/;       liutitfuM  V    Cr^^\e*lL  2  Camp.  545-         ^^ 

A»<  M>  i,'/«j  ityfj.f.ti  St  kjt'jk^r  may  be  founded  opon  "^^f^r 

'I  'I'll/,  .MJhioj/  l,y  n'rc^rfe^ary  mkr^nre  from  ihc  terms  ol  tB* 

'  '^jiifiii  I  l/i;f  wf:<:ij  liifij  ttij'i  th^  piaiiitiffs.     Boormam  v.  JJr«rt 
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3  Adol.  &  EI.  N.  S.  627,  43  Eng.  Com.  Law  Rep.  851,   11 
Caark  &,  Fin.  1. 

4.  Action  against  a  bank  for  failing  to  give  due  notice  of 
dishonour;  or  against  a  bank  or  other  corporation  for 
denying  to  a  stock/iolder  the  benefit  of  his  stock. 

It  has  long  been  decided  in  the  United  States,  that  duties 
imposed  on  corporations  by  law  and  benefits  conferred  at 
their  request,  raise  implied  promises,  for  the  enforcement  of 
vhich,  an  action  will  lie.  Bank  of  Columbia  v.  Patterson^ 
7  Cranch  305,6 ;  Sargent  ^c.  v.  Franklin  Ins.  Co.  8  Pick. 
98;   Wyman  v.  Am.  Powder  Co.  8  Gush.  180. 

An  action  will  lie  against  a  bank  or  other  joint  stock  com- 
pany for  improperly  refusing  to  permit  a  person  entitled  to 
iCock  therein,  to  transfer  the  same.  The  SXng  v.  Bank  of  En- 
flandy  Dougl.  524;  Bank  of  England  v.  Moffatt  4*c.  3 
Brown's  C.  R.  260;  Sargent  Sfc.  v.  Franklin  Ins.  Co.  8 
Pick.  90;  Morris  ^c.  v.  Mechanics  Bank,  10  Johns.  484; 
Koriwright  v.  Buffalo  Com.  Bank,  20  Wend.  91;  or  for 
improperly  refusing  to  give  him  a  certificate  of  his  owner- 
ihipy  Hussey  v.  Manuf.  Sf  Mech.  Bank,  10  Pick.  415;  TTy- 
man  v.  Am.  Powder  Co.  8  Cush.  168 ;  or  refusing  to  register 
\m  name  or  illegally  forfeiting  his  shares,  Catchpole  v.  Rail- 
way Co.  1  El.  &.  Black.  Ill,  72  Eng.  Com.  Law  Rep.  HI; 
BT  Otherwise  denying  him  the  benefit  thereof.  Gray  v.  Port- 
land Bank,  3  Mass.   364;  Howe  v.  Starkweather,   17  Id. 

The  action  will  of  course  fail  when  another  person  is 
diewn  to  have  a  better  right  to  the  stock  than  the  plaintiff 
lias.  Turner  v.  Marblehead  Ins.  Co.  10  Mass.  481.  But  it 
is  not  a  valid  objection  that  the  name  of  the  assignor  on  the 
tieck  of  the  certificate  was  written  by  him  in  blank,  and  the 
blank  filled  up  with  an  assignment  to  the  plaintiff.  Kort- 
right  V.  Buffalo  Com.  Bank,  20  Wend.  91;  22  Id.  348; 
mie,  p.  134,  5. 

If  it  be  the  custom  of  a  bank  receiving  a  note  for  collection, 
;o  cause  notice  of  dishonour  to  be  given  to  the  endorsers, 
Hid  the  bank  deliver  it  to  an  agent  for  the  purpose  of  giving 
notice,  and  legal  notice  is  not  given,  an  action  may  be  main- 
tained against  the  bank,  when  it  does  not  appear  that  the 
igent  employed  by  it  was  well  qualified  to  execute  the  busi- 
tieas  committed  to  his  care.  Smedes  v.  Utica  Bank,  20 
lohns.  383 ;  3  Cow.  662. 
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5.  Action  against  an  attorney  for  damage  arising  from  kU 
want  of  skill  or  diligetice. 

Professional  men,  possessed  of  a  reasonable  portion  of  in- 
formation or  skill,  according  to  the  duties  they  undertake  tc 
perform,  and  exercising  what  they  so  possess  with  reas^onabli 
care  and  diligence  in  the  affairs  of  their  employers,  are  no 
held  liable  for  errors  in  judgment,  whether  in  matters  of  Um 
or  discretion.     6  Clark  &,  Fin.  210. 

Counsel  may  insert  in  a  bill,  declaration  or  plea,  unnecessary 
or  impertinent  matter,  and  the  court  may  order  it  to  be  struej 
out  with  costs,  and  perhaps  order  the  counsel  to  pay  them 
Mitf.  PI.  47.  But  Lord  Kenyon  was  of  opinion,  that  an  ac- 
tion against  counsel  for  such  matter  could  not  be  supported 
Fell  V.  Brown,  Peake's  N.  P.  C.  96.  An  action  will  not  b 
against  the  barrister  in  England  or  the  advocate  in  Scotlaod 
12  Clark  &  Fin.  103. 

But  when,  either  in  England  or  Scotland,  an  injury  is  sot- 
taincd,  which  could  not  have  arisen  except  from  the  waatof 
reasonable  skill  and  diligence,  or  the  absence  of  the  emplof- 
ment  of  either,  on  the  part  of  the  attorney,  the  law  holds 
him  liable.  Russel  v.  Palmer,  2  Wils.  326 ;  Hart  ^  f. 
Frame  tfc.  6  Clark  &;  Fin.  210.  In  this  case  the  chancellor 
and  the  house  of  lords  were  of  opinion,  that  there  was  clea^ 
ly  a  want  of  that  reasonable  degree, — if  not  of  informatioD 
and  skill — at  least  of  care  and  diligence,  which  is  required  to 
save  professional  men  from  the  liability  to  indemnify  their 
employers  against  the  consequences  of  any  error  they  may 
commit.  It  was  no  defence  that  they  were  led  into  the  error 
by  following  the  example  of  another  professional  agent  who 
had  adopted  the  same  course,  and  thereby  involved  his  am* 
ployers  in  the  same  difficulty  and  exposed  himself  to  the 
same  responsibility.  "It  was,"  said  Lord  Cottenham,  "the 
duty  of  the  appellants  to  look  with  their  own  eyes,  and  jodgt 
with  their  own  understandings ;  and  if,  instead  of  doing  so, 
they  have  blindly  followed  the  erroneous  course  taken  by 
another  agent,  they  cannot  complain  of  being  made  responsi- 
ble for  the  consequences  of  the  error  into  which  this  faba 
guide  led  them.  Their  employers  had  a  right  to  their  dili- 
gence, their  knowledge  and  their  skill ;  and  whether  they  hai 
not  so  much  of  these  qualities  as  they  were  bound  to  hafe, 
or  having  them,  neglected  to  employ  them,  the  law  properly 
makes  them  liable  for  the  loss  which  has  accrued  to  their  en* 
ployers." 
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The  attorney  was  also  subjected  to  liability  in  Ireson  v. 
Mirman,  3  Barn.  &  Cress.  799,  10  Eng.  Com.  Law  Rep. 
2;  Donaldson  v.  Haldane^  7  Clark  &  Fin.  762;  and 
ytnter  v.  Caldwell,  10  Adol.  &  El.  N.  S.  69,  69  Eng.  Com. 
w  Rep.  57.  Still  it  is  admitted  he  is  liable  merely  in  cases 
lere  he  has  shewn  a  want  of  reasonable  skill  or  where  he 
I  been  guilty  of  gross  negligence.  Purves  v.  Landell,  12 
irk  &  Fin.  107 ;  Pitt  v.  Yalden,  4  Burr.  2060 ;  Baikie  v. 
iandlesSj  3  Camp.  17 ;  Leiois  v.  Collard,  14  Com.  Bench 
J.  Scott)  208;  Parker  v.  RollSj  14  Id.  691,78  Eng.  Com. 
.w  Rep.  208,  691,  28  Eng.  Law  &  Eq.  424. 
In  Massachusetts,  whenever  an  attorney  disobeys  the  lawful 
(tractions  of  ^^is  client,  and  a  loss  ensues,  the  attorney  is 
tponsible  for  that  loss.  Gilbert  v.  Williams,  8  Mass.  57. 
a  note  be  put  in  the  hands  of  an  attorney  at  law  to  enforce 
jrment  by  suit,  and  he  fail  to  bring  and  prosecute  the  suit 
Ih  reasonable  diligence,  it  is  held  in  Pennsylvania  that  he  is 
ble  to  the  creditor  for  so  much  of  the  debt  which  might 
re  been  recovered  by  such  suit  as  the  debtor  has  since  he- 
me unable  to  pay  ;  if  the  jury  should  be  of  opinion  a  suit 
»iu8t  the  debtor  would  have  been  unavailing,  and  that  noth- 
g  could  have  been  recovered  by  means  of  it,  their  verdict, 
;oagh  it  ought  still  to  be  for  the  plaintiff,  will  be  only  for 
Dminal  damages.     Cox  v.  Livingston,  2  W.  &  S.  103. 

w  Aeiion  against  a  farrier  or  surgeon  for  acting  unskil- 
fully. 

It  is  implied  in  the  undertaking  of  a  farrier  who  undertakes 
to  cure  my  horse  that  he  must  have  common  skill  at  least  in 
hii  business.  And  it  is  necessary  for  a  surgeon  who  under- 
tikes  to  perform  surgical  operations  to  have  at  least  an  ordi- 
itvy  degree  of  skill,  in  the  same  manner  as  it  is  necessary  for 
®v^  other  man  to  have  it  in  the  course  of  his  employment. 
Aiorgeon  who  should,  without  the  ordinary  qualification  of 
Ain,  rashly  adventure  upon  the  exercise  of  a  profession,  to 
^  injury  of  a  patient,  would  be  justly  responsible  in  dama- 
pi.  Seare  v.  Prentice,  8  East  349 ;  Mertz  v.  Detweiler,  8 
W.fcS.  376. 

Nor  is  it  always  enough  that  the  surgeon  has  skill.  Men 
^  ikilful  in  their  profession  have  sometimes  (perhaps  for 
^  like  of  trying  experiments),  acted  out  of  the  common 
^  to  the  great  injury  of  their  patient ;  and  heavy  damages 
^e  been  assessed  therefor.  In  one  case  of  this  sort  there 
^  a  verdict  for  £  500  against  an  apothecary  and  surgeon, 
k  latter  of  whom  had  been  for  20  years  the  first  surgeon  in 
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St.  Bartholomew's  hospital,  London.  The  judgment  for  the 
plaintiff  was  on  the  ground  that  the  action  of  the  defendanti 
was  rash — that  acting  rashly  they  acted  unskilfully,  contrary 
to  the  known  rule  and  usage  of  surgeons.  Slater  v.  Bakei 
^c.  2  Wils.  369. 


CHAPTER  XXXVII. 

ff 

ACTION    FOR    SERVICES     RENDERED,    WORK    DONE    OR    MATERIiLf 

FURNISHED. 

1.  For  services  as  attorney^  physician  or  arbitrator. 

The  rule  as  to  fees  of  an  attorney  has  already  been  stated, 
in  treating  of  the  time  at  which  he  has  a  right  to  make  ad^ 
mand  upon  his  client.  Ante,  I  Rob.  Prac.  447-451.  In  En* 
gland  the  fees  of  physicians  as  well  as  barristers  are  treated  it 
a  present ;  not  as  payment  or  hire  for  labour.  Turner  r. 
Philipps,  Peake's  N.  P.  Cas.  122. 

When  it  was  argued  that  the  passage  in  Tcmttts  {Ann^l 
11)  cited  in  3  Bl.  Com.  28,  9,  takes  for  granted  that  physiciaoi 
were  entitled  to  remuneration.  Lord  Kenyon  said  (in  1791) k 
remembered  a  learned  controversy  some  years  before,  as  to 
what  description  of  persons  were  intended  by  the  medid^ 
Rome,  and  it  seemed  to  have  been  clearly  established  by  Dt* 
Mead  that  by  those  were  not  meant  physiciansbut  an  inferior 
degree  amongst  the  professors  of  that  art,  such  as  answer  rather 
to  the  description  of  surgeons  in  England.  But  at  all  eveoO 
(he  added)  *Mt  has  been  understood  in  this  country  that  the 
fees  of  a  physician  are  honorary  and  not  demandable  of  right'' 
It  never  was  yet  heard  of  (he  said)  that  it  was  necessary  to 
take  a  receipt  upon  such  an  occasion.  Chorley  v.  Boleotf  1 
T.  R.  317.  Though  the  action  be  for  work  and  labour  as  a 
surgeon,  the  defence  may  be  set  up  that  the  plaintiff  wast 
physician.  Lord  Ellenborough  said,  *'  if  a  person  passes  hiDr 
self  off  as  a  physician,  he  must  take  the  character  cum  ontn 
When  he  brings  an  action  for  visits  paid  by  him  as  a  pbyft* 
cian,  I  will  give  him  credit  for  being  so  and  tell  him  he  mart 
trust  to  the  honour  of  his  patients.  Whether  the  plaintiff  hit 
or  had  not  a  diploma  when  he  attended  the  defendant  is  iB" 
material.    Whatever  he  was,  if  be,  at  that  time,  wrote  pnr 
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»tions  and  added  M.  D.  to  his  name,  he  must  be  nonsuited." 
7$eofnbe  v.  Holmes,  2  Camp.  441. 

ill,  however,  that  these  cases  decide  is  that  a  contract  can- 
:  be  implied  from  the  mere  fact  of  a  physician's  attendance 
a  patient.     A  physician  as  welt  as  a  barrister  may  enter 

0  a  contract  for  the  payment  of  his  fees  and  enforce  the 
itract.  Veitch  v.  Russel,  1  Car.  &  Marsh.  201,  41  Eng. 
m.  Law  Rep.  362.  And  an  action  will  lie  on  an  express 
»mise  though  the  consideration  be  precedent  to  the  promise. 
one  come  to  a  serjeant  at  law  for  counsel,  and  the  serjeant 
fise  him,  and  afterwards  the  client  in  consideration  thereof 
Mnise  to  pay  him  £  20 — or  if  a  physician,  my  friend,  hear- 

1  that  my  son  is  sick,  go  to  him  in  my  absence  and  help  and 
re  him,  and  I  being  informed  thereof  promise  him  in  consid- 
ition  thereof,  to  give  him  £  20 — an  action  will  (in  either 
these  cases)  lie  for  the  money.  Marsh  v.  Rainsford,  2 
OD.  111. 

Although  in  England  physicians  are  placed  on  the  same 
(tiog  as  counsel,  in  respect  to  the  disability  to  sue  for 
t,  the  case  of  Mooney  v.  Lloyd,  5  S.  &  R.  416,  cited  ante, 
tob.  Prac.  449,  recognizes  that  as  regards  physicians,  the 
r  n  held  differently  in  Pennsylvania ;  this  difference  is  stated 
that  case  to  be  founded  on  practice  and  act  of  assembly. 
[d  Virginia  there  was  much  legislation  in  regard  to  physi- 
os in  the  colonial  times.  Their  right  to  some  reward  was 
Agnized  at  an  early  period.  1  Hen.  Stat.  316,  450;  2  Id. 
,109,  110;  3  Id.  103,  4,  379.  The  act  of  August  1736, 
iit«8  that  '<  the  practice  of  physic  in  this  colony  is  most 
nunonly  taken  up  and  followed  by  surgeons,  apothecaries  or 
eh  as  have  only  served  apprenticeships  to  those  trades,  who 
ten  prove  very  unskilful  in  the  art  of  a  physician,  and  yet 
» demand  excessive  fees,  and  exact  unreasonable  prices  for 
e  medicines  which  they  administer,  and  do,  too  often,  for 
e  like  of  making  up  long  and  expensive  bills,  load  their 
tieots  with  greater  quantities  thereof  than  are  necessary  or 
efoli  concealing  all  their  compositions  as  well  to  prevent 
a  discovery  of  their  practice  as  of  the  true  value  of  what 
ejr  administer."  And  then  it  enacts  that  no  practiser  in 
ifiie  shall  recover  for  visiting  any  sick  person  more  than 
rtiio  rates.  It  prescribes  what  shall  be  the  rates  for  sur- 
OMand  apothecaries  who  have  served  an  apprenticeship  to 
Bee  trades;  and  prescribes  other  and  higher  rates  for  those 
BMHis  who  have  studied  physic  in  any  university  and  taken 
f  degree  therein.  It  has  also  a  provision  *<  to  the  end  the 
a  value  of  the  medicines  administered  by  any  practiser  in 
flic  may  be  better  known  and  judged  of."  4  Hen.  Stat. 
foL.  II.— 26 
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509-10.     This  act,  by  its  terms,  continued  in  force  for  two 
years,  and  thence  to  the  end  of  the  next  session  of  assembly. 

At  a  later  period — about  60  years  since — the  legislature  of 
New  York  undertook  "  to  regulate  the  practice  of  physic  and 
surgery,"  and  made  it  penal  to  do  either  without  being  duly 
licensed  for  the  purpose.     3  Greenleaf  417;  1  K.  &  R.  449. 
These  statutes  did  not,  in  terms,  declare  that  no  compensation 
should  be  recovered  by  an  unlicensed  practitioner,  but  they 
did  what  was  equivalent  to  such  an  enactment,  for  they  sulh 
jected  him  to  a  penalty  for  the  unauthorized  and  illegal  act. 
Subsequent  statutes  expressly  declared  that  a  person  who 
should,  after  a  specified  day,  commence  practice  without  be- 
ing duly  licensed,  should   '^  forever  thereafter  he  disqualified 
from  collecting  any  debt  or  debts  incurred  by  such  practice." 
4  Web.  538,  ^  7;  2  R.  L.  of  1813,  ^  12;  1  R.  S.  of  1830, 
p.  455,  <^  12.     This  section  also  made  the  unauthorized  prac- 
tice of  physic  and  surgery  ''a  misdemeanour,  punishable  by 
fine  or  imprisonment,  or  both."     But  this  provision  was  short- 
lived.    It  was  repealed  by  the  act  of  April   1830,  (p.  141,) 
which  made  the  offence  penal,  not  criminal,  and  did  not  de- 
bar a  person  '^  from  using  or  applying,  for  the  benefit  of  any 
sick  person,  any  roots,  barks  or  herbs  the  growth  or  produce 
of  the  United  States."     The  exemption  by  this  act  from  pe- 
nal provisions,  was  by  the  act  of  1834,  p.  72,  confined  tosach 
persons  as  should,  witftout  fee  or  reward  use  or  apply  rooti, 
barks  or  herbs  the  growth  or  produce  of  the  United  Stated 
But  the  act  of  1834  was  repealed  in  1835,  p.  354.     And  the 
law  was  thrown  back  to  the  revised  laws  and  the  act  of 
April  1830.    Under  these  it  was  held  that  a  botanic  physiciaa 
though  he  used  only  vegetable  remedies  of  domestic  origift 
could  not  compel  payment  for  his  services  as  an  unlicenaed 
physician.     Bailey  v.  Mogg,  4  Denio  60.     In  1844  (p.  406,) 
the  legislature  swept  away  all  penal  laws  against  the  unli- 
censed practice  of  physic  and  surgery,  and  every  enactment 
which  prohibited  any  person  from  recovering  a  compensatioa 
for  services  as  a  physician  or  surgeon,  whether  licensed  or  not* 
Thus,  says  Beardsley,  J.,  the  legislature  made  every  man  i 
doctor,  and  nostrums  of  every  description  and  admixture  can 
now  be  prescribed  and  payment  therefor  exacted  by  authoritf 
of  law.     S.  C.  62. 

In  England  it  has  sometimes  been  insisted  that  the  reffltt* 
neration  of  an  arbitrator,  like  that  of  a  physician  or  barrister) 
is  left  to  the  option  of  his  employers,  and  cannot  be  eoforoei 
3  Adol.  &  El.  N.  S.  466,  43  Eng.  Com.  Law  Rep.  822.  Lorf 
Kenyan  thought  the  arbitrator  not  entitled  to  recover  anf* 
thing  unless  an  express  promise  be  proved.   Virany  v.  Wsn^ 
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Esp.  47.  It  certainly  is  not  in  the  power  of  arbitrators  to 
z  the  amount  of  what  shall  be  paid  to  them  without  any 
>ntrol  over  it ;  that  would  be  making  them  judges  in  their 
wn  cause.  Fitzgerald  v.  Graves  ^c.  5  Taunt.  342,  1  Eng. 
dm.  Law  Rep.  128.  If  they  award  a  particular  sum  to  them- 
ilves  for  making  the  award,  the  court  may  properly  enquire 
'hat  is  a  reasonable  sum  to  be  paid  them,  and  direct  what 
ley  had  awarded  themselves  to  be  reduced  accordingly. 
filler  V.  Robe  <^c.  3  Taunt.  460.  This  and  other  cases  re- 
)gnize  that  an  arbitrator  may  demand  a  reasonable  compen- 
ition  for  his  trouble.  If  no  directions  are  given  respecting 
le  costs  of  the  award,  they  are  to  be  paid  by  both  parties 
lually.  Grove  v.  Coo:,  I  Taunt.  165.  When  it  appears  that 
le  amount  is  reasonable,  and  that  the  whole  of  it  has  been 
lid  by  one  party,  he  has  been  allowed  to  call  on  the  other 
Mty  for  contribution.  Hicks  v.  Richardson,  1  Bos.  &  Pul. 
3 ;  Swinford  v.  Burtiy  1  Gow.  7,  5  Eng.  Com.  Law  Rep. 
40. 

In  none  of  the  preceding  cases  was  the  action  brought  by 
16  arbitrator ;  but  it  is  admitted  that  such  action  may  be 
laintained  where  there  is  an  express  promise.  Hardres  v. 
'^Twod^  Styles  465.  An  order  of  reference  named  two  arbi- 
lators  and  gave  them  power  to  nominate  an  umpire  ;  which 
bey  did.  The  defendants  had  notice  thereof  and  promised 
dl  three  to  pay  them  their  fair  and  reasonable  costs  in  consi- 
teation  of  their  taking  upon  them  the  burden  of  the  refer- 
ence. The  three  then  agreed  to  act  jointly ;  and  the  defen- 
dnts  promised  them  jointly  to  pay  them  costs.  In  an  action 
IvoQght  by  the  arbitrators  and  umpire  jointly,  they  recovered 
on  this  as  a  joint  contract ;  the  declaration  averring  a  joint 
pvformance  of  the  promise  and  an  award  by  all  that  they 
Aould  pay  to  all.  Hoggins  v.  Gordon  Sf'c.  3  Adol.  &  El.  N. 
8. 466,  43  Eng.  Com.  Law  Rep.  466. 

I  Where  a  servant  contracts  for  a  certain  term^  before  the 
end  of  which  he  quits  service,  whether  he  has  a  right  to 
compensation. 

The  English  rule  that  a  general  hiring  is  a  hiring  for  a  year, 
iiDot  confined  to  servants  in  husbandry,  but  extends  also  to 
demestic  and  other  servants.     Abbott,  C.  J.,  2  C.  &  P.  510. 

la  New  York  the  general  practice  in  hiring  labourers  or 
Mzaoi,  is  to  hire  them  for  6  or  12  months,  at  so  much  per 
i>Mmth ;  the  farmer  hires  a  man  for  6  or  12  months,  at  monthly 
Hges,  and  he  takes  his  chance  of  the  good  with  the  bad 
ttatbs;  the  labour  being  worth  to  him  more  in  summer  than 
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ill  winter.     If  the  farmer  has  hired  in  the  autumn,  for  12 
months,  at  monthly  wages,  Spencer,  J.  would  not  let  the  la- 
bourer quit  his  employ  on  the  first  of  May,  and  sue  for  his 
wages  and  recover  them ;  leaving  the  farmer  the  resort  of  a 
suit  for  damages.     12  Johns.  167.     An  action  was  brought  by 
a  party  who  had  contracted  to  work  8  months,  for  which  the 
defendant  was  to  pay  him  $  104,  or  $  13  per  month.     This 
was  treated  as  an  entire  contract  of  hiring  for  8  months,  and 
the  action — ^brought  before  the  expiration  of  the  8  months- 
was  deemed  premature.    Reab  v.  Moor,  19  Johns.  341.    When 
the  agreement  was  to  work  for  the  defendant  one  year,  at 
$  10  per  month,  and  the  servant  worked  10^  months,  and 
then  left  the  defendant's  employment,  saying  he  would  work 
no  more — there  being  a  wanton  desertion  of  the  defendant's 
service  without  his  fault — the  servant  could  maintain  no  a^ 
tion,  notwithstanding  a  subsequent  offer  by  him  to  retam. 
Lantry  v.  Parks,  8  Cow.  63. 

Where  the  parties  intended  that  one  should  serve  the  other 
for  lOjt  months,  and  be  paid  3  cents  for  each  run  of  yam  spun 
by  him — as  he  was  a  noviciate  in  spinning,  and  would  be 
more  profitable  to  his  employers  in  the  latter  part  of  his  terai— 
it  was  considered  that  the  contract  was  entire,  and  he  could 
not  sue  until  the  lOJ  months  had  elapsed.  McMillan  v.  Faii- 
derlip,  12  Johns.  167.  Spencer,  J.  adverted  in  this  case  to 
]  Roll.  Abr.  29,  1,  36,  as  a  very  bald  case,  and  pronounced 
the  case  decided  by  Hale  at  Norfolk  in  1662,  (I  Com.  Dig. 
Action,  F.)  a  very  unreasonable  decision.  The  principle  of 
McMillan  v.  Vanderlip  was  affirmed  in  Thorpe  v.  White  If^ 
13  Johns.  63. 

3.  Rule  in  England  where  the  master  dismisses  for  mscoH' 
duct.  Remedy  of  a  clerk,  servant  or  agent  wrongfMjl 
dismissed. 

In  England,  if  a  party  hired  for  a  certain  time  so  condact 
himself  that  he  cannot  give  the  consideration  for  his  salary; 
the  master  is  justified  in  dismissing  him  for  misconduct,  aDci 
in  that  case  he  cannot  recover  pro  rata — he  forfeits  the  cur^ 
rent  salary,  even  for  the  time  during  which  he  has  served* 
Spain  V.  Arnott,  2  Stark.  256,  3  Eng.  Com.  Law  Rep.  339; 
Pagani  v.  Gandolfi,  2  C.  &  P.  370 ;  12  Eng.  Com.  Law  Rep- 
177 ;  Turner  v.  Robinson,  5  Barn.  &  Adol.  789,  27  Eng.  Coin- 
Law  Rep. ;  Ridgway  v.  Hungerford  Market^  4  Nev.  4^ 
Man.  797,  3  Adol.  &  El.  171,  30  Eng.  Com.  Law  Rep.  59; 
Arling  v.  Lomax,  28  Eng.  Law  &  Eq.  643.  The  implied 
agreement  is  that  if  there  be  any  moral  misconducti  either 
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lecuniary  or  otherwise,  wilful  disobedience,  or  habitual  ne- 
;lect,  the  master  shall  be  at  liberty  to  part  with  the  servant. 
7aUo  V.  Brauncker,  4  C.  &  P.  518,  19  Eng.  Com.  Law  Rep. 
106.  If  there  were  disobedience  or  misconduct  by  the  ser- 
vant, known  to  the  master  at  the  time  he  discharges  him,  al- 
hough  he  does  not  then  insist  on  it  as  the  precise  ground  of 
ha  discharge,  he  may  afterwards  justify  such  discharge  by 
hewing  that  the  fact  existed  and  he  knew  it.  S.  C.  It  may 
le  proper,  or  at  least  advisable,  to  shew  that  he  knew  the  fact 
t  the  time  the  discharge  took  place.  Cassons  v.  Skinner ^ 
1  M.  &  W.  172,  3.  But  the  master's  motive  is  immaterial, 
r  the  law  justified  him  in  doing  what  he  has  done.  Spots- 
90od  V.  Barrow  <J*c.  5  W.  H.  &  G.  110. 

In  his  note  to  Cutler  v.  Powell,  2  Smith's  L.  C.  20,  Mr. 
^mith  states  as  the  result  of  the  authorities,  <^  that  a  clerk, 
sirant  or  agent,  wrongfully  dismissed,  has  his  election  of 
liree  remedies,  viz  :  that  <<  1.  he  may  bring  a  special  action 
)r  his  master's  breach  of  contract  in  dismissing  him,  and  this 
Hnedy  he  may  pursue  immediately ;"  '^  2.  he  may  wait  till 
tie  termination  of  the  period  for  which  he  was  hired,  and 
lay  then  perhaps  sue  for  his  whole  wages  in  indebitatus  as- 
umpsitf  relying  on  the  doctrine  of  constructive  service,  Gan- 
\M  V.  Portigny,  4  Camp.  375 ;"  "  3.  he  may  treat  the  con- 
net  as  rescinded,  and  may  immediately  sue  on  a  quantum 
neruit  for  the  work  he  actually  performed,  Plancke  v.  Col- 
kim,  8  Bingh.  14." 

Mr.  Smith  has  very  properly  expressed  himself  with  hesi- 
tation as  to  the  second  of  the  above  propositions  ;  it  is  at  least 
a  doubtful  point.  15  Adol.  &  El.  N.  S.  582.  Erie,  J.  thinks 
the  servant  cannot  wait  till  the  expiration  of  the  period  for 
which  he  was  hired  and  then  sue  for  his  whole  wages  on  the 
Sn>Qnd  of  a  constructive  service  after  dismissal.  Id.  583.  He 
^Y  treat  the  contract  as  subsisting,  sue  on  it,  and  recover 
^ages  for  the  breach  of  it ;  or  he  may  treat  it  as  rescinded, 
hnng  indebitatus  assumpsit,  and  recover  pro  rata  on  a  qiian- 
^  meruit.  But  he  cannot  do  both.  When  he  has  sued  spe- 
^ly  on  the  contract,  and  recovered  damages  for  the  wrong- 
ful dismissal,  he  cannot  afterwards  maintain  an  action  on  the 
V^^um  meruit  for  his  actual  service,  treating  it  as  a  rescin- 
^  contract :  the  jury  in  assessing  damages  for  the  wrongful 
Missal  must  take  into  the  account  the  plaintiff's  salary  up 
^the  time  of  the  dismissal.  Goodman  v.  Pocock,  15  Adol. 
*EL  N.  S.  676,  69  Eng.  Com.  Law  Rep.  576. 
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4.  Action  by  a  seaman  for  wages  ;  or  by  a  ship-owner  for 

freight. 

Seamen  are  said  to  have  a  three-fold  remedy  for  their  wa- 
ges, to  wit ;  against  the  ship,  the  owners  and  the  master. 
But  the  master  is  chargeable  only  on  his  special  contract  in 
hiring  the  seamen ;  the  action  against  him  arises  solely  from 
the  obligation  which  he  contracts  by  such  hiring.  The  ac- 
tion against  the  owners  arises  from  the  implied  contract  which 
they  are  supposed  to  have  made  through  their  agent,  the  nuuh 
tor.  1  Com.  on  Contr.  493,  Pothier,  Louage  des  MateiotSi  n. 
226 ;   Wysham  v.  Rossen,  1 1  Johns.  72. 

The  principle  of  McMillan  v.  Vanderlip,  cited  ante,  p. 
404,  has  been  acted  on  in  respect  to  seamen.  The  act  of  con- 
gress for  the  government  of  seamen  in  the  merchants'  service, 
enacts  <<  that  as  soon  as  the  voyage  is  ended,  and  the  cargo 
or  ballast  be  fully  discharged  at  the  last  port  of  delivery, 
every  seaman  or  mariner  shall  be  entitled  to  the  wages  which 
shall  be  then  due,  according  to  his  contract,"  ice.  From 
this,  as  well  as  the  reason  and  propriety  of  the  thing,  it  is 
considered  that  the  contract  with  a  seaman  continues  in  force 
until  the  cargo  is  finally  discharged ;  and  if  he  leaves  the 
ship  without  justifiable  cause,  before  that  is  accomplished,  be&^ 
can  recover  no  part  of  his  wages.  S.  C. ;  Webb  v.  Dudc^ 
ingfield,  13  Johns.  390. 

There  are  reciprocal  duties  between  masters  and  servants: 
from  the  servant  is  due  obedience  and  respect ;  from  the  mas- 
ter, protection  and  good  treatment.  Voluntary  desertion  is  a 
forfeiture  of  wages ;  but  if  the  captain  conducts  himself  in 
such  a  way  as  puts  the  sailor  into  that  situation  that  he  can- 
not, without  danger  to  his  personal  safety,  continue  in  the 
service,  he  is  justified  in  providing  for  that  safety ;  and  his 
leaving  the  ship  under  such  circumstances,  will  be  no  bar  to 
an  action  for  the  services  that  he  has  rendered.  LinUand  f- 
Stephens,  3  Esp.  269 ;  Rice  v.  The  Polly  ^c.  2  Pet.  Adffl. 
Dec.  420 ;  Ward  v.  Ames,  9  Johns.  138.  A  replication  d- 
leging  that  the  plaintiff*  was  punished  with  great,  unreason- 
able, and  unnecessary  cruelty,  and  that  he  left  the  ship  in 
order  to  escape  a  repetition  thereof,  has  been  deemed  an  an- 
swer to  a  plea  of  desertion  in  the  sense  in  which  it  is  used  in 
the  Stat.  7  &  8  Vict.,  c.  112,  ^  9.  Prince  Edward  v.  Tre- 
vellick,  28  Eng.  Law  &  Eq.  205. 

A  seaman  disabled  in  the  course  of  his  duty,  is  entitled  to 
wages  for  the  whole  voyage,  though  he  had  not  performed 
the  whole.     Chandler  v.  Grieves,  2  H.  Bl.  606,  note.    The 
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vessel  may  be  captured  in  the  course  of  the  voyage,  yet  if 
she  be  afterwards  retaken  and  carried  into  her  port  of  desti- 
nation and  there  discharges  her  cargo,  the  ship-owner  will  be 
entitled  to  freight  and  a  seaman  to  wages,  unless  it  be  shewn 
that  his  conduct  amounted  to  desertion  of  the  vessel  and  con- 
sequent forfeiture  of  wages.  Bergstrom  v.  Mills,  3  Esp. 
36 ;  Brooks  v.  Dorr  ^c.  2  Mass.  39. 

The  supreme  court  of  Massachusetts  was  not  entirely  accu- 
rate when  it  said  that  "  upon  the  capture  of  a  ship,  the  relation 
between  the  owners  and  the  master  and  crew  ceases."  Lemon 
V.  Walker  Sfc.  9  Mass.  404  Admitting  that  capture,  followed 
up  by  condemnation,  would  extinguish  such  contract,  still 
such  effect  cannot  be  attributed  to  a  capture,  when  there  has 
been  a  re-capture  or  restitution.  Tke  Saratoga,  2  Gall.  176. 
The  mariner  has  a  right  to  remain  by  the  ship  and  wait  the 
event ;  if  the  ship  be  restored,  he  is  entitled  to  his  wages  if 
•he  proceed  and  earn  a  freight,  S.  C.  177 ;  Emerson  v.  How- 
land  ^c.  1  Mason  60;  Willard  <J*c.  v.  Dorr,  3  Id.  165; 
Spafford  v.  Dodge  ifc.  14  Mass.  78;  but  not  otherwise, 
Murray  S^c.  v.  Kellogg,  9  Johns.  227. 

The  owners  recover  no  freight  nor  the  mariners  wages 
when,  without  fraud  or  improper  conduct  in  the  master  or 
owners,  the  voyage  is  lost,  by  the  fact  of  the  condemnation 
of  the  vessel,  Icard  v.  Goold,  11  Johns.  279 ;  or  by  the  fact 
that  the  further  prosecution  of  the  voyage  has,  when  the 
vessel  is  restored,  become  illegal  because  of  the  existence  of 
war.  The  Saratoga,  2  Gall.  180. 

To  make  it  the  interest  of  the  sailors  not  to  desert  the  ship 
10  case  of  danger,  but  to  endeavour  to  preserve  it,  so  that  the 
voyage  may  be  performed,  the  right  to^ wages,  like  that  to 
freight,  depends  on  such  performance.  1  Sid.  179;  3  Esp. 
137;  Dunnett  v.  Tomhagen,  3  Johns.  154. 

When  a  ship  is  driven  on  shore,  it  is  the  duty  of  the  master 
either  to  repair  his  ship  or  to  procure  another,  and  having  per- 
formed his  voyage,  he  is  then  entitled  to  his  freight :  but  he 
is  not  entitled  to  the  whole  freight  unless  he  perform  the 
whole  voyage,  except  in  cases  where  the  owner  of  the  goods 
prevents  him ;  nor  is  he  entitled  j^ro  rata,  unless  under  a  new 
agreement.  Lawrence,  J.  in  Cook  v.  Jennings,  7  T.  R.  381. 
Here  by  the  original  agreement,  the  defendant  only  engaged 
to  pay  in  the  event  of  the  ship^s  arrival  at  Liverpool ;  this 
event  not  having  happened,  the  plaintiff  failed  in  his  action 
on  that  agreement. 

Many  cases  have  been  decided  on  this  principle — the  prin- 
ciple that  when  parties  have  entered  into  a  special  contract  by 
which  freight  is  made  payable  in  one  event  only,  that  of  a 
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right  delivery  of  the  cargo  according  to  the  terms  of  the  coii 
tract,  and  then?  has  been  no  such  delivery,  there  can  be  n 
recovery  in  an  action  on  the  contract.  Liddard  v.  Lopes  ^ 
10  East  526 ;  The  Hiram,  3  Rob.  Adm.  Rep.  380 ;  Scoii  i 
Libby  f^c.  2  Johns.  336 ;  Amroyd  S/'c,  v.  Union  Ins.  Co. 
Binn.  437 ;  Mar.  Ins.  Co.  v.  United  Ins.  Co.  9  Johns.  186 
Porter  v.  Andrews,  9  Id.  350 ;  Callender  ^c.  v.  Ins.  Co. 
Binn.  525.  The  outward  voyage  may  have  been  made,  yc 
if  by  the  contract  the  outward  and  inward  voyage  made  oni 
and  the  right  to  freight  depends  on  the  entire  performance,  th 
capture  of  the  vessel  on  her  return — preventing  the  deliver 
of  the  return  cargo — will  defeat  the  claim  to  freight.  Abl 
on  Ship.  265,  269 ;  Barker  v.  Cheriot,  2  Johns.  352. 

In  a  case  before  the  court  of  king's  bench,  Lord  EUenbi 
rough  laid  down  these  as  tho  principles  to  govern  the  action 
*'  the  ship  owners  undertake  that  they  will  carry  the  goods  t 
the  place  of  destination,  unless  prevented  by  the  dangers  o 
the  seas,  or  other  unavoidable  casualties :  and  the  freighta 
undertakes,  that  if  the  goods  be  delivered  at  the  place  of  thai 
destination  he  will  pay  the  stipulated  freight :  but  it  was  onl] 
in  that  event,  viz.  of  their  delivery  at  the  place  of  destinatioi 
that  he,  the  freighter,  engages  to  pay  any  thing.     If  the  8hi| 
be  disabled  from  completing  her  voyage,  the  ship  owner  maj 
still  entitle  himself  to  the  whole  freight,  by  forwarding  the 
goods  by  some  other  means  to  the  place  of  destination ;  bal 
he  has  no  right  to  any  freight  if  they  be  not  so  forwarded; 
unless  the  forwarding  them  be  dispensed  with,  or  unless  then 
be  some  new  bargain  upon  this  subject.     If  the  ship  owner 
will  not  forward  them,  the  freighter  is  entitled  to  them  with- 
out paying  any  thing.     One  party,  therefore,  if  he  forward 
them,  or  be  prevented  or  discharged  from  so  doing,  is  entitled 
to  his  whole  freight;  and  the  other,  if  there  be  a  refusal  Co 
forward  them,  is  entitled  to  have  them  without  paying  any 
freight  at  all.     The  general  property  in  the  goods  is  in  the 
freighter;  the  ship  owner  has  no  right  to  withhold  the  posse*- 
sion  from  him,  unless  he  has  either  earned  his  freight,  or  is 
going  on  to  earn  it.     If  no  freight  be  earned,  and  he  declim 
proceeding  to  earn  any,  the  freighter  has  a  right  to  the  posse*- 
sion."     Hunter  v.  Prinsep,  10  East  394.     In  this  case  th0 
captain's  conduct  in  obtaining  an  order  for  selling  the  good% 
and  selling  them  accordingly,  which  was  unnecessary,  and 
which  disabled  him  from  forwarding  the  goods  was  in  effad 
declining  to  proceed  to  earn  any  freight,  and  therefore  entitled 
the  plaintiff  to  the  entire  produce  of  his  goods,  without  any 
allowance  for  freight. 
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From  the  general  rule  of  law — that  tlie  ship  must  perform 
her  voyage  to  entitle  the  seamen  to  recover — Lord  Ellenbo- 
rough  was  unwilling  to  make  an  exception  even  in  a  case 
where  the  voyage  wa^  abandoned  because  the  ship  was  not 
sea-worthy.     Eaken  v.  Thorn,  5  Esp.  6.     However  it  may 
be  in  that  particular  case,  certain  it  is  that  the  rule  that  the 
voyage  must  be  performed  is  not  universal.     If  a  seaman  be 
wrongfully  discharged  from  the  service  his  wages  will  still 
continue  down  to  the  termination  of  the  voyage.     Abb.  on 
Ship.  434.     So  if  the  voyage  after  it  is  commenced  be  broken 
up  by  the  act  of  the  owner  or  master,  the  maritime  ordinance 
of  Louis  XIY,  {des  Loyers  des  MatelotSj)  art.  3,  provides  that 
the  seamen  hired  for  the  voyage  shall  be  paid  their  entire 
^vages  for  the  voyage,  and  those  hired  by  the  month  the  wages 
due  for  the  time  they  had  served  and  for  the  time  necessary 
Co  enable  them  to  return  to  the  port  of  departure.     And  the 
role  was  supposed  by  Kent,  C.  J.,  not  to  be  different  in  En- 
gland, Abemethy  v.  Landale,  Dougl.  539  ;   1  Molloy,  p.  354 
1>.  2,  c.  3,  ^  7  ;  Malynes  105  ;  or  in  the  United  States,  Hoyt 
V.  Wildfirej  3  Johns.  518.     In  Massachusetts  the  cases  put  by 
Afoifoy  are  understood  to  be  of  supposed  contraventions  of 
the  municipal  laws  of  the  country  where  the  contract  is  to  be 
enforced.      Oxnard   v.  Dean  Sfc,    10  Mass.   143.     In  New 
York  it  is  considered  as  a  settled  rule  of  maritime  law  that  if 
the  contract  of  hire  be  not  fulfilled  in  consequence  of  the 
>ttt  of  the  master  or  owners,  and  not  in  consequence  of  the 
periUof  the  sea,  capture  by  enemies,  &c.,  the  seamen  are  to 
be  paid,  at  least  for  the  time  they  are  employed,  and  also  for 
treasonable  time  to  be  allowed  for  their  return  to  the  place 
of  departure.     Sullivan  Sfc,  v.  Morgan,  11  Johns.  66.     Judge 
Story  decided  on  the  same  principle  in  Emerson  v.  Howland 
^  1  Mason  45. 

Although  in  the  case  of  a  contract  undertaken  but  not  per- 
formed, the  plaintiff  may  not  be  entitled  in  an  action  on  that 
contract  to  recover  wages  or  hire,  as  for  a  partial  performance 
of  it  |>ro  rata;  yet  under  some  circumstances  he  may  reco- 
ver upon  an  implied  assumpsit,  Luke  (^c.  v.  Lyde,  2  Burr. 
•  882;  Hooe  ^c.  v.  Mason  ^c.  1  Wash.  207;  United  Ins.  Co. 
^.  UnoTj  I  Johns.  Cas.  382,  2  Id.  443  ;  Leavenworth  v.  De- 
lafiM,  I  Gaines's  Rep.  574;  Williams  v.  Smith,  2  Id.  13; 
^«iy  V.  Hallett,  3  Id.  15;  Dorr  v.  New  England  Mar. 
/«!.  Co.  4  Mass.  231 ;  Robinson  v.  Mar.  Ins.  Co.  2  Johns. 
323;  McBride  v.  Mar.  Ins.  Co.  7  Johns.  431. 

Iq  Luke  V.  Lyde,  the  assumpsit  was  implied  from  the  ac- 
^ptance  of  the  goods  by  the  defendant  at  the  port  into  which 
they  were  carried.    Le  Blanc,  J.,  5  East  324     So  in  Christy 
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V.  Row,  1  Taunt.  300,  the  voyage  was  intended  to  be  to  Ham 
burgh,  and  the  vessel  was  prevented  from  going  there ;  bu 
having  in  the  course  of  the  voyage  arrived  at  Cuxhaven,  shi 
then,  at  the  request  of  the  consignees,  advanced  to  Gluckstad 
and  there  delivered  part  of  the  cargo:  for  this  part,  freigb 
was  recovered.  In  such  cases  the  acceptance  of  the  good 
short  of  the  port  of  destination,  is  evidence  of  the  implie 
contract,  Lawrence,  J.,  7  T.  R.  381;  it  is  the  very  substano 
of  that  contract,  Ld.  Ellenborough,  10  East  529.  Whei 
there  is  no  such  acceptance,  there  is  no  foundation  for  a  pio 
raise  to  pay  pro  rata  itineris.  Osgood  v.  Groning,  2  Camf 
466 ;  Callender  v.  Ins.  Co.  5  Binn.  633. 

A  like  rule  holds  with  respect  to  wages.  In  the  case  o 
The  Saratoga,  2  Gall.  180,  cited  ante,  p.  407,  the  mariners 
with  the  consent  of  the  master,  came  on  board  and  did  dot] 
from  the  time  of  the  restoration  of  the  ship  until  their  fina 
discharge ;  it  was  considered  there  was  then  an  implied  coO' 
tract  to  receive  a  reasonable  recompense.  Under  the  act  ol 
congress  of  February  28,  1803,  c.  62,  ^  3,  they  recovered  in 
addition,  two  months'  wages.  Enierson  v.  Howland  ^  I 
Mason  48.  A  different  view  of  that  act  was  taken  in  Ogim 
V.  Orr,  12  Johns.  143. 

In  the  case  of  an  endorsee  of  a  bill  of  lading  which  specific 
that  the  goods  are  to  be  delivered  to  the  consignee  or  his  assigni} 
he  or  they  paying  a  certain  sum  for  freight,  it  has  been  very 
much  the  practice  for  the  endorsee  to  pay  the  specified  freigb 
if  he  accepts  the  goods  under  it.  Verdicts  have  sometioNi 
been  rendered  against  him  on  the  ground  that  having  received 
the  goods  he  is  liable  for  what,  by  the  terms  of  the  bill  of  lading} 
is  to  be  paid.  Dobbin  v.  Thornton,  6  EJsp.  16 ;  Seggart  f. 
Scott  ^c.  Id.  22 ;  Harnuzn  v.  Clarke  6fc.  4  Camp.  159.  Btf 
there  is  i}o  authority  for  saying  that  under  such  circumstaoetf 
there  is  a  contract  raised  by  law  to  pay  the  freight  which  lao- 
ther,  viz :  the  consignor,  has  contracted  with  the  ship  owDtf 
to  pay.  The  case  of  Cock  v.  Taylor,  13  East  399,  mcrdf 
decides  that  the  receipt  of  the  goods  under  the  bill  of  lading 
is  evidence  of  a  new  agreement.  In  Wihon  v.  Kymer^  1 H 
&  S.  157,  the  previous  mode  of  carrying  on  the  business  li* 
tween  the  parties  was  held  to  be  evidence  of  the  same  natui^l 
and  it  was  left  to  the  jury  to  consider  whether  they  wo«U 
imply  a  similar  promise  from  former  habits  of  dealing,  by0^ 
dence  of  the  defendant  having,  uuder  the  consignee's  ordafSt 
obtained  the  goods  and  paid  the  freight.  It  is  true,  90XQ»^ 
the  judges,  particularly  Le  Blanc,  J.  in  Moorsom  v.  Kyif^i 
2  M.  &.  S.  303,  speak  as  if  Cock  v.  Taylor  had  decided  iW 
the  law  would  imply  a  promise.     But  this  expression  is  ioi^ 
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curate.  It  is  not  the  law  that  the  obligation  to  pay  freight  is 
transferred  with  the  goods  to  the  endorsee,  so  as  to  make  him 
indebted  for  the  freight  of  goods  which  he  has  accepted. 
Sanders  v.  Vanzeller,  4  Adol.  &  El.  N.  S.  294,  45  Eng.  Com. 
Law  Rep.  294.  When  the  bill  of  lading  refers  to  the  charter 
party,  it  may,  in  an  action  against  the  endorsee,  be  a  question 
for  the  jury  whether  the  cargo  was  not  delivered  up  to  the 
endorsee  on  the  terms  of  his  paying  freight  or  demurrage. 
8.  0. ;  Wegener  v.  Smith,  28  Eng.  Law  &  Eq.  356.  The 
freighter,  however,  who  entered  into  the  contract  remains  re- 
sponsible upon  it.     Harrison  ^c.  v.  Spaith,  Id.  132. 

5.  When  a  party  contracts  to  do  a  certain  work  and  volun- 
tarily leaves  it  unfinished. 

When  there  is  a  special  contract  by  the  terms  of  which  the 
party  stipulating  to  do  the  work  is  to  receive  nothing  from  the 
other  until  the  former  fulfils  the  contract,  and  there  is  on  his 
part  a  failure  to  fulfil  it — a  failure  arising  not  from  inevitable 
accident,  but  from  his  own  neglect  in  voluntarily  leaving  the 
work  unfinished,  it  has  been  decided  in  Massachusetts  that  for 
the  work  done  by  him  under  the  contract,  he  can  maintain  no 
action,  either  on  the  contract  or  on  a  quantum  meruit,  Faxon 
V.  Mansfield  S^c.  2  Mass.  147.  In  like  manner  it  is  held  in 
New  York  that  a  party  who  enters  into  a  contract  and  per- 
forms part  of  it,  and  then,  without  cause,  or  the  agreement  or 
fitalt  of  the  other  party,  but  of  his  own  mere  volition,  aban- 
dons the  performance,  cannot  have  an  action,  on  an  implied 
ain«mpW/,  for  the  labour  actually  performed.  Jennings  v. 
Camp,  13  Johns.  94. 

Uuless  there  be  some  express  stipulation  to  the  contrary, 
vheoever  an  entire  sum  is  to  be  paid  for  the  entire  work,  the 
performance  or  service  is  a  condition  precedent ;  being  one 
consideration  and  one  debt,  it  cannot  be  divided.  Steam 
Pf^t  Co.  V.  Sickles  ^c.  10  How.  440.*  And  if  the  contract 
provide  that  no  instalment  shall  be  due  unless  the  plaintiff 
deliver  to  the  defendant,  a  certificate  signed  by  the  defen- 
dant's surveyor,  that  the  work  has  been  well  performed  ac- 
cording to  the  specifications  and  plans,  such  certificate  is 
'hsreby  made  a  condition  precedent  to  the  right  to  payment. 
Bven  if  it  is  withheld  by  fraud,  that  is  only  the  subject  of  a 
cwn  action.  Milner  v.  Field.  6  W.  H.  &  G.  829 ;  1  Eng. 
Law&Eq.  63L 
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6.  Under  what  circumstances  a  party  who  has  do 
but  not  according  to  his  agreement^  may  reeoi 
quantum  meruit. 

It  has  been  laid  down  that  if  there  be  a  special  a{ 
and  the  work  be  done,  but  not  in  pursuance  of  it,  tl 
tiff  may  recover  upon  a  quantum  meruit ,  for  othei 
would  not  be  able  to  recover  at  all,  Bull.  N.  P.  13 
ningdale  v.  Livingston^  10  Johns.  36;  Dubois  v.  1 
4r  Hudson  Canal  Co.  4  Wend.  289.  But  he  cannot 
where  the  contract  being  partly  executed,  there  is 
dereliction  of  it,  by  him,  without  the  assent  and 
the  will  of  the  other  party,  13  Johns.  97;  nor  w 
stipulations  of  the  former  estop  him  from  claiming 
quantum  meruit.  Mars/tall  v.  Baltimore  4*  Ohio 
How.  337. 

Nevertheless,  under  some  circumstances,  a  party  n 
no  remedy  under  a  deed  or  other  special  contract  i 
that  he  has  done,  and  yet  if  the  other  party  has  accc 
work,  and  so  had  the  full  benefit  of  it,  there  may  b 
to  be  paid  on  a  quantum  meruit,  independently  of  I 
or  special  contract. 

This  was  the  case  in  Lucas  v.  Godwin,  3  Bing.  N. 
32  Eng.  Com.  Law  Rep.  312.     The  house,  which  wa 
been  completed  on  the  10th,  was  not  completed  till 
of  October.     By  accepting  the  work,  the  defendant  i 
it  to  be  of  some  benefit  to  him,  and  the  plaintiff  to 
tied  to  some  remuneration.     If  there  was  a  conditu 
time,  the  non-performance  of  that  condition  might 
the  plaintiff  from  recovering  the  stipulated  price, 
was  nevertheless  held  entitled  to  recover  something  i 
tion  for  work  and  labour. 

Here,  it  should  be  observed,  the  defendant  was'  ac 
dual  capable  of  making  a  new  contract  as  he  might  t 
It  is  otherwise  in  England,  where  the  defendants  are 
rate  body — considered  there  incapable  of  contractinj 
wise  than  by  deed.  On  this  subject,  the  doctrine  la 
in  the  Mayor  of  Ludlow  v.  Charlton,  6  M.  iS&  W.  & 
subsequently  acted  on  in  Arnold  v.  Mayor  of  Poole^ 
&  Grang.  860,  43  Eng.  Com.  Law  Rep.  860,  and  in  i 
Strand  Union,  8  Adol.  &  El.  N.  S.  338,  55  Eng.  C!o 
Rep.  338,  was  adhered  to  in  Lamprell  v.  BiUericay 
3  W.  H.  &  G.  305. 
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7.  Effect  where  compensation  is  claimed  for  what  was  badly 

done. 

If  the  work  stipulated  for  at  a  certain  price  is  not  properly 
executed,  the  plaintiff  has  not  done  that  which  he  engaged  to 
do— has  not  done  what  is  the  consideration  of  the  promise  to 
pay,  and  the  foundation  on  which  the  claim  to  the  price  must 
rest;  and  therefore— especially  if  he  have  notice  that  pay- 
ment is  resisted  on  the  ground  that  the  work  is  not  executed 
properly — he  ought  to  come  prepared  with  proof  that  it  is. 
When  a  man  has  contracted  with  another  to  build  him  a  house 
for  a  certain  sum,  it  surely  would  not  be  sufficient  for  the 
plaintiff  to  shew  that  he  had  put  together  such  a  quantity  of 
brick  and  timber,  in  the  shape  of  a  house,  if  it  could  be  shewn 
that  it  fell  down  the  next  day;  but  he  ought  to  be  prepared 
to  shew  that  he  had  done  the  stipulated  work  according  to 
liis  contract.     7  East  484. 

When  the  plaintiff  does  not  rely  on  a  precise  agreement  for 
a  certain  sum,  but  comes  into  court  on  a  quantum  meruit,  he 
must  be  prepared  to  shew  what  the  work  is  worth,  and  his 
proof  may  be  met  with  contrary  proof.  The  defendant  may 
shew  that  the  work  was  so  executed  as  to  be  of  no  value  at 
all  to  him,  or  not  of  the  value  claimed ;  he  may  shew  that 
the  plaintiff  has  been  already  paid  as  much  as  his  work  was 
'Worth.  Basten  v.  Butter,  7  East  479;  Grant  v.  Button, 
14  Johns.  377. 

So,  where  the  plaintiff  proceeds  as  upon  a  quantum  meruit, 
for  services  rendered  as  an  auctioneer  or  surveyor,  or  in  a  pro- 
fessional character,  it  may  be  shewn  that  he  conducted  the 
business  unskilfully  or  negligently;  that  his  services  have  been 
wholly  abortive ;  and  that  he  deserves  no  compensation  there- 
for. Denew  v.  Daverell,  3  Camp.  451 ;  Runyan  v.  Nichols, 
U  Johns.  647 ;  Moneypenny  v.  Hartland  Sfc,  1  C.  &  P.  352, 
U  Eng.  Com.  Law  Rep.  414;  Montriou  v.  Jefferys,  2  C.  & 
P.  113,  12  Eng.  Com.  Law  Rep.  50. 

f      8.  Where  compensation  is  claimed  for  extra  work  or  superior 
^  materials. 

An  artist  is  not  permitted  to  tax  his  employer,  without  his 
^Qsent,  with  all  the  additional  work  his  fancy  may  suggest. 
fiwt  V.  Norton,  1  McCord  22.  If  he  has  stipulated  for  a  cer- 
l^io  price  to  complete  a  particular  thing,  with  materials  of  an 
inferior  value,  but  which  would  have  been  sufficient  for  use, 
iio  is  bound  by  his  bargain,  and  cannot  charge  more  than  that 
P^,  notwithstanding  he  may  have  put  in  superior  materials, 
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which  enhanced  the  value  of  the  work  done,  or  the  article 
furnished  by  him.  Wilmot  v.  Smith,  3  C.  &  P.  453,  14  Eng. 
Com.  Law  Rep.  386. 

There  is  a  Pennsylvania  case,  in  which  the  building  com* 
mittee  of  a  congregation  seem  to  have  been  fully  aware  of 
the  risk  of  an  increased  expense  beyond  the  fixed  price,  and 
to  have  made  an  unusually  prudent  and  cautious  provision. 
They  entered  into  a  contract  for  the  erection  of  a  church  at 
that  price,  according  to  a  designated  plan,  and  the  contract 
contained  this  stipulation:  ''At  any  time  during  the  progren 
of  the  building,  the  committee  reserves  the  right  to  direct  any 
alteration  or  variation  from  the  original  plan,  so  as  not  to  vary 
therefrom  in  any  very  essential  manner,  so  as  to  cause  any 
material  extra  expense  to  the  building;  but  any  alteratioa 
suggested  by  them  shall  be  made,  and  the  expense,  if  ao/i 
shall  be  agreed  upon  at  the  time ;  but  no  extras  shall  be 
allowed  under  any  pretext  whatever."  A  claim  was  after- 
wards made  to  $  1300  for  extra  work,  but  the  plaintiff  failed 
to  recover  it.  The  circumstances  that  the  committee  did  ool 
forbid  his  making  the  alterations  or  improvements — were  satis- 
fied with  his  work,  and  afterwards  accepted  it — it  was  held, 
did  not  constitute  an  agreement  to  pay  for  the  extra  work. 
Miller  v.  McCaffrey,  9  Barr  245. 


CHAPTER  XXXVIII. 

ACTION   FOR   THE    PRICE    OF    GOODS. 

1.  Consent  of  both  parties  necessary   till  the  bargain  is 

closed. 

The  consent  of  the  parties  in  a  contract  of  sale,  as  explain- 
ed by  Pothier,  consists  in  the  concurrence  of  the  will  of  tto 
vendor  to  sell  a  particular  thing  to  the  purchaser  for  a  speci- 
fied price,  with  the  will  of  the  purchaser  to  buy  the  wo» 
thing  for  that  price.  Pothier  Traite  du  Contrat  de  Feiifti 
p.  1,^2,  art.  3,  no.  31.  Delvincourt,  another  eminent  French 
writer  on  the  civil  code  of  France,  says,  that  although  it  is 
impossible  that  there  should  be  a  contract  without  the  coo- 
sent  of  all  parties,  it  is  not  indispensable  that  the  wills  of  ths 
parties  should  concur  at  the  same  instant,  provided  the  wS 
of  the  one  that  did  not  concur  at  first,  is  declared  before  tb^ 
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will  of  the  other  is  revoked.  6  Cours  de  Code  Civil,  93. 
Although  the  will  of  the  party  making  the  offer  may  precede 
that  of  the  party  accepting,  yet  it  must  continue  down  to  the 
time  of  the  acceptance.  Where  parties  are  together  chaffer- 
ing about  an  article  of  merchandize,  and  one  expresses  a  pre- 
sent willingness  to  accept  of  certain  tergis,  that  willingness 
is  supposed  to  continue,  unless  it  is  revoked,  to  the  close  of 
their  interview  and  negotiation  on  the  same  subject,  and  if 
during  this  time  the  other  party  says  he  will  take  the  article 
on  the  terms  proposed,  the  bargain  is  thereby  closed.  Po- 
thier  Trait6  du  Contrat  de  Vente,  p.  1,  ^  2,  art.  3,  no.  31 ;  6 
Wend.  114,  15;  ante,  p.  338,  9. 

By  the  civil  law  as  well  as  the  law  of  France,  the  death  of 
the  party  offering  to  sell,  is  held  to  be  a  revocation  of  the 
offer,  and  an  acceptance  subsequent  to  that  event,  is  ineffec- 
tual to  close  the  bargain.  Pothier  Traite  du  Contrat  de 
VentBy  p.  1,  ^  2,  art.  3,  no.  32.  And  so  according  to  the  com- 
mon law,  if  to  complete  the  sale  an  act  be  required  to  be 
done  by  one  party  when  the  other  died,  that  act  cannot  be 
subsequently  performed.  Marcy,  J.,  in  Mactier  v.  Frith,  6 
T¥end.  113. 

An  auction  is  not  unaptly  called  locus  penitentice.  A  bid- 
ding on  one  side  is  an  offer — not  binding  till  it  is  assented  to 
on  the  other.  The  assent  is  signified  on  the  part  of  the  sel- 
ler by  knocking  down  the  hammer.  The  assent  is  too  late 
vrhen  it  is  after  the  bid  has  been  retracted.  Payne  v.  Cave, 
3T.  R.  148. 

^'  Where  sale  is  made  and  vendor  is  to  do  nothing  inore, 
as  between  him  and  vendee,  there  is  a  right  of  action 
for  the  price  of  the  goods. 

The  vendee  may  contract  to  pay  a  stated  price ;  or  he  may 
l>'iy  without  an  agreement  as  to  price ;  the  law  then  concludes 
^hat  he  contracts  to  pay  the  real  value.  Bl.  Com.  book  2,  c. 
50.  The  contract  for  the  sale  of  a  commodity  in  which  the 
price  ts  left  uncertain  is  in  law  a  contract  for  what  the  goods 
*«tll  be  found  to  be  reasonably  worth  ;  the  parties  in  such  a 
^^  leave  it  to  the  law  to  ascertain  that.  Tindal,  C.  J.,  in 
Boadley  v.  McLaine,  10  Bingh.  482,  25  Eng.  Com.  Law 
Hep.  208. 

The  English  statute  of  29  Car.  2,  c.  3,  <^  17,  enacts  that 
''no  contract  for  the  sale  of  any  goods,  wares  and  merchan- 
dize, for  the  price  of  £  10  sterling  or  upwards,  shall  be  allow- 
ed to  be  goody  except  the  buyer  shall  accept  part  of  the  goods 
^  lold  and  actually  receive  the  same ;  or  give  something  in 
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earnest  to  bind  the  bargain  or  in  part  payment ;  or  that  soon 
note  or  memorandum  in  writing  of  the  said  bargain  be  mad 
and  signed  by  the  parties  to  be  charged  by  such  contract,  c 
their  agents  thereunto  lawfully  authorized."  Howe  v.  Pm 
mer,  3  Barn.  &  Aid.  321;   Tempest  v.  Fitzgerald,  Id.  680 

5  Eng.  Com.  Law  Rep.  303,  419. 

This  section  (the  17th)  of  the  statute  of  frauds  has  bee 
adopted  in  many — perhaps  in  most  of  the  states  of  the  Unio 
— with  some  change  as  to  the  sum  (£  10);  but  it  has  nevi 
been  adopted  in  Virginia,  although  in  this  state  other  section 
of  the  same  statute  have  long  been  in  force.  1  R.  C.  181J 
p.  372,  c.  101,  ^  1 ;  Code  of  1849,  p.  579,  c.  143,  ^  1. 

There  may  be  a  delivery  sufficient,  in  an  action  for  good 
sold  and  delivered,  but  not  enough  within  the  17th  sectio 
of  the  statute.     Crompton,  J.  in  Meredith  v.  Meigk,  2  E 

6  Black.  373,  75  Eng.  Com.  Law  Rep.  373.  What  wool 
be  equivalent  to  a  delivery  where  that  statute  prevails  roui 
be  sufficient  where  the  common  law  rule  remains  in  forc< 
Bemont  v.  Smith,  15  Wend.  495 ;  Dution  v.  SolomonsoHf ; 
Bos.  <fc  Pul.  582 ;  Downer  v.  Thompson,  2  Hill  137  ;  Mw 
roe  i^c.  V.  HoJ^,  5  Denio  360.  But  it  does  not  follow  that  tb 
converse  is  true  ;  facts  which  might  not  be  sufficient  to  susCaii 
in  England  an  action  for  the  price  of  goods  may  be  sufficico 
to  sustain  it  in  Virginia. 

Under  the  English  statute,  it  is  held  that  there  can  be  » 
actual  acceptance  so  long  as  the  buyer  continues  to  have  i 
right  to  object  either  to  the  quantum  or  quality  of  the  goodi 
Hanson  4^c.  v.  Armitage,  5  Barn.  &  Aid.  557,  7  Eng.  Com 
Law  Rep.  191 ;  Curtis  v.  Pugh,  10  Adol.  &.  El.  N.  S.  Ill 
59  Eng.  Com.  Law  Rep.  111.  On  the  other  hand,  when 
there  is  an  immediate  sale  and  nothing  remains  to  be  done  b] 
the  vendor  as  between  him  and  the  vendee,  the  property  k 
the  thing  sold  vests  in  the  vendee,  and  then  all  the  conse* 
quences  resulting  from  the  vesting  of  the  property  follow, 
one  of  which  is,  that  if  it  be  destroyed,  the  loss  falls  upon 
the  vendee.  Tarling  v.  Baxter,  6  Barn.  &  Cress.  360,  13 
Eng.  Com.  Law  Rep.  199 ;  Knight  v.  New  England  W^t' 
ted  Co.  2  Cush.  284. 

There  was  a  cash  sale  in  the  city  of  Richmond,  of  119 
barrels  of  flour  (per  bill  of  parcels)  lying  in  a  warehouie. 
The  seller  gave  to  the  purchaser  an  order  on  the  keeper  of 
the  warehouse  for  the  delivery  of  the  flour,  specifying  tin 
whole  number  of  barrels  sold,  the  difierent  mill  brands  upoi 
the  flour  and  the  number  of  barrels  of  each  brand.  The  INV* 
chaser  gave  to  the  seller  a  bank  check  for  the  amoant  of  Ck 
purchase.     And  the  seller  executed  a  receipt  for  the 
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Oa  the  morning  after  the  sale,  before  the  order  was  presented 
to  the  warehouse  keeper,  the  warehouse  caught  fire,  and, 
with  the  flour  in  it,  was  entirely  consumed,  and  the  check, 
being  in  the  counting  room  of  the  seller,  which  was  a  part  of 
the  same  building,  was  consumed  also.  It  appeared  that  it 
was  in  the  common  usage  of  trade  in  Richmond  for  flour  in 
store  to  be  sold  by  draft  or  order  on  the  storekeeper,  and  to 
pass  by  that  mode  of  transfer  through  many  different  hands, 
without  actual  delivery.  The  court  held  that  the  contract  of 
sale  was  complete ;  that  the  property  in  the  flour  was  in  the 
purchaser ;  and  that  he  was  to  bear  the  loss.  Pleasants  v. 
Pendleton,  6  Rand.  503. 

It  further  appeared  that  it  was  the  usage  in  Richmond  to 
charge  the  seller  with  the  storage  and  deliver  the  flour  to  his 
order  when  called  for;  that  the  storage  due  on  said  flour  had 
not   been  paid  at  the  time  of  the  fire;  but  the   warehouse 
keeper  said  that  he  would  have  delivered  any  flour  of  the  sel- 
ler to  his  order  on  demand,  holding  him  responsible  for  the 
storage.     It  was  stated  that  it  sometimes  happened  that  the 
flour  when  about  to  be  delivered  required  cooi)ering,  in  which 
case,  according  to  usage,  the  cooperage  is  done  by  the  storer, 
at  the  expense  of  the  vendor;  that  sometimes  out  of  a  hun- 
dred barrels  no  cooperage  is  required,  but  sometimes  40  out 
cf  a  hundred  barrels  require  it.     On  these  facts  it  was  con- 
tended that  the  case  fell  within  that  class  of  cases  where 
something  still  remained  to  be  done  by  the  vendor  to  com- 
plete the  contract.     But  the  court  decided  otherwise ;  being 
of  opinion  that  the  charge  for  storage  and  the  charge  for 
cooperage  (if  indeed  the  latter  was  required)  would  have  pre- 
«enied  no  obstacle  to  the  delivery  of  the  flour  between  the 
sale  and  the  fire.     S.  C. 

It  further  appearing  that  the  vendor  at  the  time  of  the  sale 
tad  in  the  warehouse  123  barrels  of  fine  flour  of  the  brands 
specified,  viz.  two  more  of  one  brand  and  two  more  of  anoth- 
er brand  than  were  sold,  it  was  contended  that  there  was  no 
such  separation  as  would  enable  the  vendee  to  designate  any 
particular  barrels  as  his  property.  It  was  however  shewn 
^at  between  barrels  of  fine  flour  of  the  same  mill  brand, 
^ere  was  no  difference  in  the  market  as  to  price,  and  it  could 
^Ihave  been  of  the  slightest  importance  to  the  vendee  which 
tto  barrels  were  left  out  of  the  two  brands  of  which  there 
^  a  surplus  quantity.  On  this  point,  the  court  (regarding 
4e  case  of  Jackson  v.  Anderson,  4  Taunt.  24.  an  express 
^Ihority,)  held  that  the  property  in  the  119  barrels  passed  to 
^be  vendee,  notwithstanding  the  want  of  separation  from  the 
other  flour.  S.  C. 
ToL.  II.— 27 
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Judge  Grimke  of  Ohio  disapproves  this  decision.  He  thii 
it  impossible  to  hide  from  one's  self,  that  the  fact  of  the  ra 
difference  between  123  barrels,  the  whole  quantity,  and  ] 
barrels,  the  number  sold,  may  have  gone  a  great  way  to  ia 
ence  the  judgment.  He  thinks  it  impossible  to  answer 
enquiry,  if  a  part  only  of  the  flour  had  been  burnt,  on  wb 
would  the  loss  have  fallen  ?  "  If  A,"  he  says,  "  beings 
owner  of  2000  barrels  of  flour,  sells  1000  to  B,  bat  with 
any  thing  being  done  to  ascertain  the  identity  and  individoa] 
of  the  part  sold,  and  1000  barrels  are  consumed  by  fire,  w 
is  there  to  determine  that  that  1000  are  the  property  of 
vendee  and  that  he  shall  bear  the  loss."  Woods  v.  McOm 
Ohio  469.  To  these  remarks  Judge  Rogers  of  Pennsylva 
is  inclined  to  subscribe.  The  rule,  he  takes  it,  is  too  fin 
settled  to  be  shaken,  that  the  goods  sold  must  be  ascertain 
designated  and  separated  from  the  stock  or  quantity  w 
which  they  are  mixed  before  the  property  can  pass.  Hut 
inson  v.  Hunter^  7  Barr  145. 

The  court  of  appeals  of  Virginia  admits  that  where  a  en 
tract  is  made  for  the  purchase  of  an  article  hereafter  to  be  i 
livered  and  paid  for,  so  long  as  any  act  remains  to  be  done 
the  vendor  in  order  to  put  it  in  a  state  of  readiness  for  delivei 
or  the  amount  of  the  purchase  money  remains  yet  to  be  i 
certained  by  the  enumeration,  measurement  or  weighing 
the  article,  the  general  rule  is,  that  the  property  does  not  pi 
to  the  buyer,  but  still  remains  at  the  risk  of  the  seller.  Dm 
V.  Myers  ^  Co.  7  Grat.  240. 

This  is  going  as  far  in  favour  of  the  vendee  as  even  tt 
English  courts  require.  They  concede  that  the  right  of  pn 
perty  and  the  right  of  possession  are  distinct  from  each  otba 
that  the  right  of  possession  may  be  in  one  person,  the  rights 
property  in  another  ;  that  a  vendor  may  have  a  qualified  rigl 
to  retain  the  goods  unless  payment  is  duly  made,  and  yettl 
property  in  these  goods  may  be  in  the  vendee.  Bayley^  J.t 
Barn.  &  Cress.  360.  Not  only  may  there  be  a  right  to  ratti 
possession  of  the  goods  until  payment;  but  there  may  bel 
omission  of  the  particular  mode  or  time  of  payment  or  en 
of  the  price  itself  without  necessarily  invalidating  a  coDtia 
of  sale.  Goods  may  be  sold,  and  frequently  are  sold,  whea 
is  the  intention  of  the  parties  to  bind  themselves,  by  a  contil 
which  does  not  specify  the  price  or  the  mode  of  paymn 
leaving  them  to  be  settled  by  some  future  agreement  or  to! 
determined  by  what  is  reasonable  under  the  circumstaoei 
And  such  an  agreement  of  sale  is  binding  and  compbi 
Valpy  V.  Gibson^  4  Man.  Grang.  &  Scott  864,  56  Eng.  OH 
Law  Rep.  864.     The  English  rule  is,  that  <<  if  nothiiv  A 
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mains  to  be  done  on  the  part  of  the  seller,  as  between  him  and 
the  buyer,  before  the  thing  purchased  is  to  be  delivered,  the 
property  in  the  goods  immediately  passes  to  the  buyer  and 
that  in  the  price  to  the  seller."     Uolroyd,  J.,  6  Barn,  do  Cress. 
360.     If  the  vendee  buys  goods  in  the  warehouse  of  a  third 
person,  has  them  weighed  there,  sends  there  for  part  of  them 
and  receives  that  part,  and  knows  that  by  applying  there  he 
till  obtain  the  residue,  the  vendor — having  done  all  that  he 
was  bound  to  do — is  not  responsible  for  a  wrongful  delivery  of 
that  residue  by  the  warehouse-man  to  another :  the  holding  in 
Mich  a  case  by  the  warehouse-man  was  as  agent  for  the  ven- 
dee.    Wood  ^c.  V.  Tassell,  6  Adol.  Sc  El.  N.  S.  234,  51  Eng. 
Com.  Law  Rep.  234. 

In  Pleasants  v.  Pendleton,  the  vendee  of  goods  in  the 
warehouse  of  a  third  person,  had  the  right  by  sending  there 
to  receive  them.  If  in  the  interval  between  the  sale  and  the 
fire  he  had  demanded  them  of  the  warehouse-man,  and  the 
latter  had  refused  to  comply  with  such  demand,  the  right  to 
maintain  an  action  of  trover  against  him  would  have  been  not 
in  the  vendor  but  in  the  vendee ;  for  nothing  remained  to  be 
done  by  the  vendor  as  between  him  and  the  vendee.  This 
being  so,  the  vendor's  right  to  recover  the  price,  must  continue, 
notwithstanding  the  fire,  as  if  that  had  not  occurred. 

3.  Where  purchaser  fails  to  comply  with  conditions  of 
sale,  how  there  may  be  a  resale  and  action  for  the  dif 
ference.  Whether  this  right  exists  without  express  sti" 
pulaiion  for  it. 

In  England  when  there  is  a  sale  by  auction  there  are  usually 
pvticniar  conditions  of  sale,  providing  that  the  purchaser  shall 
niake  a  deposit  of  a  certain  sum,  and  that  if  he  omit  to  take 
ivay  the  goods  within  the  time  limited,  it  shall  be  lawful  to 
Well  them.  Mertens  v.  Adcock,  4  Esp.  251.  The  power  of 
resale  implying  a  power  of  annulling  the  first  sale,  that  is  re- 
gvdfd  not  as  absolute  but  on  a  condition  ,*  it  is  held  that  it  is 
fotidilioned  to  be  void  in  case  of  default  and  that  the  defaulter 
io  case  of  resale  is  liable  for  the  difference  and  expenses.  La- 
««irf  4*c.  V.  DavaU,  9  Adol.  &  El.  N.  S.  1030,  58  Eug.  Com. 
UwEep.  1030.  In  Mertens  v.  Adcock,  notwithstanding  the 
reiale,  the  vendor  recovered  afterwards  as  for  goods  bargained 
U)d  sold.  But  that  ruling  at  nisi  prius  is  contrary  to  the 
^ion  of  Cfibbs^  C.  J.,  in  Hagedom  v.  Laing,  6  Taunt.  162, 
1  Bog.  Com.  Law  Rep.  344 ;  and  the  decision  in  Lamond  v. 
DavalL  The  action  for  damages  for  the  loss  on  the  resale  is 
^  proper  eoarse. 
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That  may  also  be  the  proper  course  when  the  p 
resale  is  without  an  express  stipulation  for  it  exercisoc 
pect  to  perishable  articles.  Maclean  v.  Dunn,  4  Bin{ 
728.  A  contract  is  made  for  the  sale  of  wheat,  entitl 
vendee  to  the  wheat  and  the  vendors  to  the  price.  T 
dee  after  receiving  part  of  the  cargo  refuses  to  receive 
idue  and  it  is  thrown  on  .  the  vendor's  hands.  The  i 
court  of  New  York  considered  that  thereby  the  veado 
of  necessity  made  the  vendee's  trustees  to  manage  the ; 
and  as  such  might  sell  it  without  waiving  their  claim 
ages  for  non- performance  of  the  contract.  Sands 
Taylor  Ifc,  5  Johns.  405.  The  usage  in  such  cases  u 
the  article  after  due  notice  to  the  other  party  to  take 
that  in  default  of  doing  it,  the  article  will  be  sold.  1 
J.,  S.  C.  410.  The  recovery  is  for  the  diflFerence  betw 
nett  proceeds  of  that  sale  and  the  price  agreed  upot 
original  contract.      Vanness,  J.,  S.  C.  410. 

4.  Where  vendee  receives  goods  on  a  condition,  perfo 

of  condition  makes  sale  absolute. 

Where  goods  pass  under  a  conditional  contract  of 
soon  as  the  condition  is  performed,  the  sale  becomes  ■ 
and  an  action  lies  for  goods  sold  and  delivered.  JBto; 
Nash,  1  M.  dcr  W.  545.  A  condition  that  unless  returiK 
is  at  the  option  of  the  buyer)  within  a  reasonable  tint 
were  to  be  taken  as  sold,  is  at  an  end  after  the  lapse  ol 
sonable  time  without  a  return  of  the  goods ;  and  the 
then  complete.  The  same  consequence  would  follow 
goods  are  destroyed  or  injured,  so  that  a  return  witt 
meaning  of  the  contract  becomes  impossible.  Colerii 
in  Moss  V.  Sweet  ^c.  16  Adol.  &  El.  N.  S.  495,  71  Eng 
Law  Rep.  495;  Bailey  v.  Oouldsmith,  1  Peake's  N. 
56.  The  cases  of  Lyons  Sfc.  v.  Barnes,  2  Stark.  39, ! 
Com.  Law  Rep.  234,  and  Iley  v.  Frankenstein,  8  Sec 
R.  839,  are  disapproved.  1  M.  &  W.  546 ;  16  Adol. 
N.  S.  494,  5. 

5.  Where  the  vendor  delivers  only  part  of  what  I 
traded  to  deliver,  whether  he  may  recover  the  p 
that  part. 

The  English  statute  of  29  Car.  2,  c.  3,  ^  17,  enactk 
''  no  contract  for  the  sale  of  any  goods,  wares  sod  raereb 
for  the  price  of  £  10  sterling  or  upwards,  shall  be  alloi 
be  good,  except"  in  the  cases  specified  ante^  p.  415|  16, 
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been  decided  in  England,  when  a  person  goes  into  a  shop  and 
bargains  for  various  articles  to  a  greater  amount  than  £  10, 
that  notwithstanding  a  separate  price  is  fixed  on  each  article, 
there  is  one  entire  contract  for  the  whole  and  it  is  subject  to 
the  statute.  Baldey  Sf'c,  v.  Parker^  2  Barn.  &  Cress.  37,  9 
Eng.  Com.  Law  Rep.  16.  So  in  other  cases  a  sale  of  various 
things,  has  been  treated  under  the  statute  as  a  joint  or  entire 
contract.  Elliott  v.  Thomas  ^c.  3  M.  &  W.  170 ;  Bigg  v. 
Whisking,  14  Com.  Bench  (5  J.  Scott)  195,  78  Eng.  Com. 
Law  Rep.  195. 

The  section  referred  to,  not  having  been  enacted  in  Virgi- 
nia, the  question  whether  or  no  the  contract  is  entire,  is  not 
cousidered  here  with  the  same  view  that  it  was  considered  in 
the  cases  just  cited.  But  here,  as  in  England,  when  the  plain- 
tiffs have,  by  the  contract  on  which  they  sue,  undertaken  to 
do  something  on  their  part,  it  is  often  an  important  question 
whether  that  thing  is  not  a  condition  precedent  to  their  claim, 
and  whether  its  non-performance  will  not  preclude  them  from 
maintaining  their  action.  Parker  Ifc,  v.  Rawlings,  4  Bingh. 
280,  13  Eng.  Com.  Law  Rep.  433.  Upon  this  doctrine,  some- 
thing has  already  been  said  in  chapter  5  {ante,  p.  59  to  73) ; 
and  its  application  to  an  action  for  services  or  work  has  been 
shewn  in  chapter  37  {ante,  p.  407  to  412).  It  only  remains 
here  to  shew  how  it  has  been  applied  to  the  action  for  the 
price  of  goods. 

Construing  the  contract  according  to  the  intention  of  the 
parties,  the  delivery  of  the  goods  is  sometimes  a  condition 
precedent  to  the  right  to  maintain  an  action  for  the  price. 
Staunton  Sf^c.  v.  Wood  ^c.  16  Adol.  <fc  El.  N.  S.  638,  71  Eng. 
Com.  Law  Rep.  638.  Sometimes  the  stipulation  to  pay  for 
them  on  delivery  is  treated  as  independent  of  other  stipula- 
tions. Knight  V.  New  England  Worsted  Co.  2  Cush.  286- 
289.  The  rule  of  Boon  v.  Eyre,  I  H.  Bl.  273,  cited  ante,  p. 
66,  is  acted  on  as  well  when  the  contract  is  not  under,  as 
vhea  it  is  under  seal.  Franklin  v.  Miller,  4  Adol.  do  El. 
599,31  Eng.  Com.  Law  Rep.  148. 

It  is  not  allowed  to  one  party  to  treat  a  contract  as  rescind- 
d  merely  because  the  other  fails  in  a  slight  degree  to  perform 
Us  part  of  it.  Thus  where  a  vendor  was  to  deliver  three 
loads  of  straw  in  a  fortnight  till  a  specified  day,  and  the  ven- 
d^  agreed  to  pay  a  certain  sum  per  load  for  each  load  so  de- 
livered, if  the  vendee  had  merely  delayed  to  pay  for  one  par- 
ticular load,  that  of  itself  might  not  have  been  an  excuse  to 
the  fendor  for  delivering  no  more  straw.  Patteson,  J.  in 
Withers  v.  Reynolds,  2  Barn.  &  Adol.  882,  22  Eng.  Com. 
Uw  Rep.  203.     But  the  vendee  saying  he  would  not  pay  for 
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the  loads  on  delivery,  this  refusal  was  an  abandonment  by 
him  of  the  contract,  and  entitled  the  vendor,  if  he  concurred 
in  rescinding  it,  to  discontinue  his  supplies  of  the  straw.  S. 
C.  There  was  then  implied  by  the  law  a  promise  to  pay  for 
what  had  been  received.  Bragg  Sfc.  v.  Cole^  6  J.  B.  Moore 
114,  17  Eng.  Com.  Law  Rep.  119;  lAnningdale  v.  Living- 
ston^ 10  Johns.  36 ;  Champion  v.  Short,  1  Camp.  53. 

On  ah  entire  contract  which  the  vendee  has  not  abandoned 
nor  done  anything  to  rescind,  the  vendor  may  have  no  right 
of  action,  when  only  a  part  of  what  he  stipulated  to  deliver 
has  been  delivered  by  him  within  the  time  prescribed.  But 
when  that  time  has  elapsed,  and  the  vendee  has  not  returned 
nor  offered  to  return  the  part  which  he  received,  it  would 
seem  unreasonable  to  leave  the  vendor  wholly  without  re- 
medy for  that  part.  In  the  cases  mentioned  in  chapter  37, 
ante,  p.  409, 10,  the  ship-owners  had  no  right  of  action  on  the^^ 

special  contract  for  the  freight,  because  of  their  failure  to  de 

liver  the  goods  at  the  stipulated  place;  yet  the  consignee^^ 
having  accepted  the  goods  or  part  of  them  elsewhere,  ther^^ 
was  raised  from  such  acceptance  an  implied  promise  to  pa^ 
something  for  the  freight  of  what  was  so  accepted.     A  prirt^ 
ciple  somewhat  analogous  has  been  adopted  by  the  English 
courts,  on  behalf  of  the  vendee. 

Where  the  sale  was  in  September  of  100  bags  of  hops  at 
56s.  per  100  wt.  to  be  delivered  on  or  before  the  1st  of  Janu- 
ary, and  on  the  12th  of  December  12  bags  were  delivered, 
and  on  the  same  day  or  the  next  payment  therefor  was  de- 
manded, and  refused,  and  action  brought  immediately, — the 
court  was  of  opinion  that  the  contract  was  entire  and  could  act 
be  split,  and  the  vendor  had  no  right  to  bring  an  action  until 
the  whole  quantity  was  delivered,  or  until  the  time  for  delive^ 
ing  the  whole  had  arrived,     Waddington  v.  Oliver,  6  Bo8.fc 
Pul.'6  ] .  In  another  case,  the  sale  was  of  100  sacks  of  warranted 
flour  at  94s.  6rf.  per  sack  ;  10  sacks  to  be  sent  immediately  on 
trial :  to  be  accepted  or  rejected  in  2  days  from  the  sending  tbr 
10  sacks.  Ten  sacks  being  accordingly  sent,  the  vendee  retair 
ed  4,  sending  back  6  because  they  were  of  secondary  qtudil 
and  desiring  that  the  error  might  be  rectified.     Ten  oil 
sacks  were  afterwards  sent  to  a  wharf  and  approved  by 
vendee,  who  took  2  of  them,  leaving  the  remainder  at 
wharf  to  await  his  further  orders.     These  8  were  afterv 
taken  away  by  the  vendor.     He  refused  to  complete  br 
gagement  for  the  100  sacks,  and  brought  an  action  fo 
value  of  what  he  had  delivered.     It  appearing  that  tb 
dee  had  insisted  upon  the  remainder  being  delivered,  ar 
ready  to  perform  the  contract  and  pay  for  the  whole 
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price  agreed  on,  including  the  4  sacks  which  were  objected 
tOy  Lord  Ellenborotigh  was  of  opinion  that  the  vendor  could 
not  split  the  contract  and  bring  his  action  for  part  only;  and 
the  plaintiff  was  non-suited.  Walker  v.  Dixon^  2  Starkie 
281,  3  Eng.  Com.  Law  Rep.  347.  In  Manning's  Dig.  p.  389, 
the  court  are  stated  to  have  set  aside  the  non-suit.  Lord 
Tenierden  alludes  to  this  in  9  Barn.  &  Cress.  386. 

The  principle  is  stated  with  great  clearness  by  Parke,  J. 
He  observes  that  ''  where  there  is  an  entire  contract  to  deliver 
a  large  quantity  of  goods  consisting  of  distinct  parcels,  within 
a  specified  timOi  and  the  seller  delivers  part,  he  cannot  before 
the  expiration  of  that  time  bring  an  action  to  recover  the 
price  of  that  part  delivered,  because  the  purchaser  may,  if  the 
vendor  fail  to  complete  his  contract,  return  the  part  delivered. 
But,"  he  adds,  that  if  the  vendee  <<  retain  the  part  delivered 
after  the  seller  has  failed  in  performing  his  contract,  the  latter 
may  recover  the  value  of  the  goods  which  he  has  so  deliver- 
ed.''    9  Barn.  &  Cress.  386. 

This  opinion  was  delivered  in  a  case  wherein  the  contract 
was  for  the  sale,  at  8^.  per  bushel,  of  250  bushels  of  wheat  to 
be  delivered  within  6  weeks,  which  time  had  expired  before  the 
action  was  brought,  and  the  vendor  had  only  delivered  130 
bushels,  and  these  the  vendee  had  not  returned.  In  an  action 
brought  by  the  vendor  to  recover  the  price  thereof,  the  court 
gave  judgment  for  the  plaintiff;  considering  that  the  vendee 
having  retained  the  130  bushels  after  the  time  for  completing 
the  contract  had  expired,  was  bound  by  law  to  pay  for  the 
same.  Oxendale  v.  Wetherell,  9  Barn.  &  Cress.  386,  17  Kng. 
Com.  Law  Rep.  401. 

The  courts  of  New  York  do  not  go  so  far  in  favor  of  the  ven- 
dor as  the  English  courts  have  done.  Spencer,  J.  alluding  to 
the  importance  attached  in  Waddington  v.  Oliver  to  the  cir- 
camstance  of  the  time  for  delivering  the  whole  not  having 
arrived,  said  he  did  not  perceive  the  grounds  on  which  this 
rested.  McMillan  v.  Vanderlip,  12  Johns.  167,  cited  ante, 
p.  404.  Referring  to  what  is  there  said  by  Judge  Spencer  of 
the  case  decided  by  Lord  Hale  at  the  Norfolk  assizes  1662, 
NelsoHy  J.  expressed  the  opinion  that  the  case  of  Oxendale  v. 
Weihereli,  '*  is  as  exceptionable  and  as  repugnant  as  the  case 
decided  by  Lord  Hale  to  the  principle  of  the  cases  deter- 
mined in  this  court,  and  therefore  cannot  be  regarded." 
Champlin  v.  Rowley,  13  Wend.  257.  In  the  court  of  errors 
Walworth,  Ch.  used  yet  stronger  language :  pronouncing  that 
Oxendale  v.  Wetherell  <*  cannot  be  considered  as  good  law 
toy  where ;"  that  <<  it  is  not  founded  upon  any  equitable  prin- 
ciple, and  is  contrary  not  only  to  justice  but  also  to  common 
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sense."  S.  C,  18  Wend.  191,  2.  It  certainly  appears  that 
the  decision  in  Oxendale  v.  Wetherell,  is  not  in  accordance 
with  the  rule  established  in  New  York.  Mead  v.  Degolyer, 
16  Wend.  637;  McKnight  v.  Dunlop,  4  Barbour  44,  6; 
Paige  V.  Ott^  5  Detiio  406.  But  it  does  not  appear  that  that 
decision  is,  out  of  New  York,  regarded  in  the  light  in  which 
Chancellor  Walworth  viewed  it. 

The  supreme  court  of  Massachusetts,  referring  to  Oxen- 
dale  y.  Wetherell,  Champion  v.  Shorty  1  Camp.  63,  and 
Bragg  V.  Cole,  6  J.  B.  Moore  114,  pronounces  that  "the 
principle  established  by  these  cases  is  founded  on  manifest 
justice."  Bouker  v.  Hoyt  Sfc.  18  Pick.  657.  This  was  a 
case  of  a  contract  for  the  sale  of  corn ;  the  vendor  proving 
the  delivery  of  410  bushels,  and  the  vendee  alleging  that  this 
delivery  was  in  part  performance  of  a  contract  for  1000  bush- 
els. ''  The  defendants,"  said  Wilde,  J.,  '<  accepted  the  410 
bushels  of  corn,  and  promised  to  settle  the  account  therefor; 
and  if  there  had  been  no  such  promise,  the  acceptance  of  the 
corn  was  a  severance  of  the  entirety  of  the  contract,  and  the 
defendants  were  bound  to  pay  for  the  corn  delivered ;  for  the 
case  finds  that  it  was  to  be  a  cash  transaction.  Prom  this 
liability  the  defendants  could  not  be  released  by  the  failure  of 
the  plaintiff  afterwards  to  deliver  the  rest  of  the  corni  with- 
out returning  to  him  the  corn  delivered ;  and  as  the  corn  was 
not  returned,  the  plaintiff  may  well  maintain  his  action ;  but 
the  defendants  may  reduce  the  plaintiff's  claim  by  shewing 
any  damages  they  have  received  by  the  plaintiff's  failure  to 
fulfil  his  contract;  and  thus  substantial  justice  may  be  done, 
without  subjecting  the  defendants  to  the  necessity  of  bringing 
a  cross  action." 

6.  How  vendor^s  right  of  action  may  be  affected  by  want  ef 
title  to,  or  defect  of  quality  of  the  thing  soU, 

When  after  a  sale,  with  a  warranty  of  the  vendor's  right,  as 
mentioned  ante,  p.  357,  a  third  person  claims  the  chattel,  if 
has  been  decided  in  New  York,  in  an  action  by  the  vendor, 
for  the  price,  that  though  the  action  may  be  defeated  by  sheir- 
ing  a  recovery  of  the  chattel  in  a  suit  brought  by  that  thirf 
person,  it  cannot  be  defeated  by  making  a  voluntary  paymaoK 
to  him,  and  then  setting  up  his  title.      Vibbard  ^.  v.  Jokf 
son,  19  Johns.  77.     This  doctrine  is  stricter  than  prevails  iB 
some  of  the  states,  in  respect  to  a  covenant  of  warranty  of 
title  of  land,  ante,  p.  87-89 ;  and  stricter  than  the  English  ndi 
in  the  case  of  chattels. 
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In  England,  when  an  action  was  brought  for  the  price  of 
goods,  by  an  auctioneer  employed  by  a  supposed  executrix,  to 
sell  the  testator's  property,  and  after  the  sale,  another  person 
who  was  the  real  executrix,  gave  notice  to  the  defendant  of 
that  fact,  and  claimed  payment  of  the  money,  it  was  decided 
that  the  defendant  was  justified  in  withholding  payment  to 
the  agent  of  the  supposed  executrix,  after  notice  of  the  title 
of  the  real  executrix,  to  whom  he  was  certainly  liable ;  and 
the  auctioneer  was  nonsuited.  Dickenson  v.  Naul,  4  Barn. 
&  Adol.  638,  24  Eng.  Com.  Law  Rep.  130. 

This  is  considered  by  the  court  of  exchequer  a  direct  autho- 
rity for  the  doctrine  that  if  goods  be  sold  by  a  person  who 
is  not  the  owner,  and  the  owner  be  found  out  and  be  paid  for 
those  goods,  the  person  who  sold  them  under  pretended  autho- 
rity, has  no  right  to  call  upon  the  defendant  to  pay  him  also. 
A/fell  V.  Hopkins,  13  M.  &  W.  102;  Walker  v.  Mellon,  2 
Car.  &  Kirw.  346,  61  Eng.  Com.  Law  Rep.  345. 

By  the  modern  practice,  to  avoid  circuity  of  action,  the 
vendee  may  shew  in  reduction  of  damages,  such  ground  of 
deceit  or  breach  of  warranty  in  the  sale,  as  would  be  suffi- 
cient to  sustain  a  cross  action.  Harrington  v.  Stratton,  22 
Pick.  510 ;  Perky  v.  Batch,  23  Id.  283 ;  Pennock  v.  Tilford, 
5  Har.  456.  But  in  order  to  succeed  in  such  defence,  it  is 
necessary  for  the  defendant  to  shew  a  case  which  would  war- 
rant a  recovery  in  some  action.  Mixer  Sfc,  v.  Coburn,  11 
Metcalf  561;  Carter  i^c.  v.  Walker,  2  Richardson  40. 

Perhaps,  as  Lord  Abinger  observes,  the  use  of  the  word 
"warranty,"  in  many  cases  between  vendor  and  vendee,  may 
be  nnfortunate ;  the  question,  as  he  remarks,  is  often  simply 
this,  "  whether  there  has  been  a  non-compliance  with  a  con- 
tract which  a  party  has  engaged  to  fill."  Chanter  v.  Hop^ 
^s,  4  M.  d&  W.  405.  In  this  case  the  purchase  was  of  a 
defined  and  well-known  machine ;  the  plaintiff  performed  his 
P^rt  of  the  contract  by  sending  it,  and  recovered  the  stipula- 
ted price.  It  was  the  ordinary  case  of  a  man,  who  had  the 
Qtisfortune  to  order  a  particular  chattel,  on  the  supposition 
that  it  would  answer  a  particular  purpose,  but  who  found  it 
^onld  not.  The  case  of  Ollivant  v.  Bayley,  5  Adol.  &  El. 
N.  8.  288,  48  Eng.  Com.  Law  Rep.  288,  was  decided  on  the 
'SQio  principle. 

When  a  manufacturer  contracts  to  deliver  a  manufactured 
^ticle  at  a  distant  place,  the  vendee  is  bound  to  accept  the 
^ticle  if  only  deteriorated  to  the  extent  that  it  is  necessarily 
'Object  to  in  its  course  of  transit  from  the  one  place  to  the 
^^er;  in  other  words,  he  is  subject  to  and  must  bear  the  risk 
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of  the  deterioration  necessarily  consequent  upon  the  tn 
mission.     Bull  v.  Robison,  28  Eng.  Law  6c  Eq.  586. 

7.  Whether  there  is  a  right  of  action  for  the  price  of 
goods,  when  there  has  been  received  t/ierefor,  at  the  iink 
the  sale,  what  proves  of  no  value. 

Kent,  C.  J.,  after  examining  the  ancient  dicta  in  SI 
Touch.  140,  and  Waders  case,  5  Rep.  114,  approved  the  i 
trine  laid  down  by  Paulus  in  the  Digest,  and  incorpon 
into  the  French  law — that  if  a  creditor  receive  by  mitt 
any  thing  in  payment,  different  from  what  was  due,  and  u 
the  supposition  that  it  was  the  thing  actually  due,  as  if  ha 
ceive  brass  instead  of  gold,  the  debtor  is  not  discharged ;  i 
the  creditor,  upon  offering  to  return  that  which  he  receii 
may  demand  that  which  is  due  by  the  contract.  Dig.  46 
50 ;  Pothier,  Traite  des  Obligations,  No.  495.  A  bank  E 
for  $  50,  received  by  the  plaintiff  from  the  defendant  in  p 
ment  for  cattle,  was  on  the  same  day  passed  to  a  third  pen 
Soon  afterwards  it  was  discovered  to  be  counterfeit,  and 
turned  to  the  plaintiff,  who  thereupon  sued  and  recovered 
$  50.  Markle  v.  Hatfield,  2  Johns.  455.  Had  the  bill  h 
genuine,  and  had  the  bank  failed,  and  the  parties  been  eqm 
ignorant  of  the  fact,  the  decision  would  have  been  differc 
Spencer,  J.,  11  Johns.  414. 

Though  the  sale  be  for  a  third  person's  note,  and  that 
received  in  full  satisfaction,  yet  if  the  vendee  knew  the  th 
person  to  be  insolvent,  and  represented  him  to  the  vendor 
a  man  of  property,  the  note  taken  under  this  fraudulent  lep 
sentation  is  no  payment.  Willson  v.  Foree^  6  Johns.  11 
Fraud  renders  void  the  special  contract  as  to  the  manner 
payment.  Arnold  v.  Crane,  8  Johns.  80 ;  Martin  v.  PeMW 
2  Barr  376.  That  special  contract  being  void,  the  vendor  m 
disregard  it  and  bring  assumpsit  for  goods  sold.  Pierce  j 
V.  Drake,  15  Johns.  475. 

Though  there  be  no  fraud  on  the  part  of  the  defendai 
yet  if  goods  be  supplied  at  a  shop  for  which  he  is  reponsik 
and  there  be  received  therefor  a  bill  with  his  name  on  it,  i 
put  there  without  his  authority ;  it  appearing  that  the  tc 
dors  did  not  take  the  bill  entirely  on  the  credit  of  the  otl 
names  which  were  to  it,  independently  of  the  defendant 
but  received  it  with  the  belief  that  his  name  was  also  to 
they  will  be  taken  to  have  agreed  to  sell  the  goods  on  I 
credit,  and  may  maintain  an  action  against  him  for  the  pri 
of  the  goods.     Rose  ^c.  v.  Edwards,  1  M.  &  W.  731 
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So  if  the  vendee  deliver  to  the  vendor  the  note  of  a  third 
person,  but  guaranties  that  it  shall  be  paid,  or  he  will  make  it 
good,  the  vendor,  after  failing  in  his  endeavours  to  collect  the 
note,  may,  instead  of  suing  on  the  guaranty,  maintain  an  ac- 
tion for  the  price  of  the  goods.  Butler  v.  Haight,  8  Wend. 
635 ;  Monroe  Sfc,  v.  Hoff^  5  Denio  360. 

But,  generally  speaking,  when  the  transaction  is  free  of 
fraud,  if  a  person  buy  goods  of  another,  who  agrees  to  receive 
t certain  bill  in  payment,  the  buyer's  name  not  being  on  it, 
tnd  that  bill  be  afterwards  dishonoured,  the  person  who  took 
it  cannot  recover  the  price  of  his  goods  from  the  buyer ;  for 
the  bill  is  considered  as  a  satisfaction.     Bayley,  J.  in  Emly 
ifc  V.  Lye,  16  East  13;  Read  v.  Hutchinson,  3  Camp.  352. 
A  defendant  having  in  possession  certain  promissory  notes, 
bargained  with  the  plaintiff  for  a  quantity  of  rum,  for  which 
he  was  to  pay  by  those  notes,  and  accordingly  there  was  deli- 
very of  the  rum  to  the  one  party,  and  of  the  notes  to  the 
other.     Both  parties  were  then  ignorant  of  the  endorsements 
being  forgeries ;  and  before  the  notes  became  due,  tlie  maker 
failed  and  absconded.     In  an  action  for  the  price  of  the  rum, 
the  court  was  of  opinion  that  the  action  was  not  maintainable 
if  it  was  the  original  intent  of  the  defendant  to  sell,  and  of 
the  plaintiff  to  buy,  the  notes,  and  to  make  payment  in  rum. 
fi//i»v.  mW,  6  Mass.  321. 

The  defendant's  agent  offered  the  note  of  a  third  person  for 
t horse;  the  vendor  after  taking  time  to  consider  agreed  to 
sell  the  horse  for  the  note.  It  was  held  that  he  took  the  note 
tt  his  own  risk  and  could  not  afterwards  maintain  an  action 
for  the  value  of  the  horse.  Whitbeck  v.  Yanness,  11  Johns. 
409;  Rew  v.  Baiber,  2  Cow.  608 ;  3  Id.  272. 

8.  Whether  there  is  a  distinction  between  the  effect  of  a 
note  of  a  third  person  taken  at  the  time  of  the  sale,  and 
(me  taken  for  a  pre-existing  debt. 

In  New  York,  it  is  laid  down  in  one  case,  that  if  a  vendor 
<^f  goods  receive  from  the  purchaser  the  note  of  a  third  per« 
ion  at  the  time  of  the  sale  (such  note  not  being  forged  and 
^here  being  no  fraud  or  misrepresentation  on  the  part  of  the 
Purchaser  as  to  the  solvency  of  the  maker)  it  is  deemed  to 
bave  been  accepted  by  the  vendor  in  payment  and  satisfaction, 
^leas  the  contrary  be  expressly  proved.  Breed  v.  Cook  4^c. 
15  Johns.  241.  But  in  another  case  the  distinction  between 
^e  effect  of  the  note  of  a  third  person  when  taken  at  the 
^ime  of  making  the  contract,  and  its  effect  when  taken  for  an 
antecedent  debt,  is  disapproved,  and  the  rule  laid  down  that  it 
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is  payment  in  neither  case  unless  it  is  agreed  to  be  so  taken ; 
and  if  so  agreed,  it  is  equally  payment  when  taken  for  an  an- 
tecedent debt  as  when  taken  for  a  debt  contemporaneous  with 
the  agreement.     Porter  v.  Talcott,  1  Cow.  383. 

In  England  the  distinction  is  recognized.  In  an  action  for 
the  price  of  corn.  Bayley^  J.  said,  'Mf  the  notes  had  been  gi- 
ven to  the  plaintiff  at  the  time  when  the  corn  was  sold,  he 
could  have  had  no  remedy  upon  them  against  the  defendant. 
The  plaintiff  might  have  insisted  upon  payment  in  money ; 
but  if  he  consented  to  receive  the  notes  as  money,  they  would 
have  been  taken  by  him  at  his  peril.  If  indeed  he  could  shew 
fraud,  or  knowledge  of  the  maker's  insolvency  in  the  payee, 
then  it  would  be  wholly  immaterial  whether  they  were  taken 
at  the  time  of  sale  or  afterwards."  Camidge  v.  AUenby^  6 
Barn.  &  Cress.  373,  13  Eng.  Com.  Law  Rep.  203.  This 
seems  to  be  according  to  the  decisions  in  the  time  of  Lord^ 
Holt. 

9.  How  Lord  Holt  lays  down  the  rule  as  to  the  effect  0^ 
taking  a  bill  or  note  in  payment.  What  is  the  rule  noi«D 
when  bill  or  note  is  taken  for  a  precedent  debt;  whemm 
it  is  a  satisfaction;  when  not. 

Lord  Holt  held  that  if  A  sells  goods  to  B,  and  B  is  to  gire 
a  bill  in  satisfaction,  B  is  discharged  though  the  bill  is  never 
paid,  for  the  bill  is  payment ;  but  a  bill  should  never  discharge 
a  precedent  debt.     Clark  v.  Mundell,  1  Salk.  124,  12  Mod. 
203.     He  reiterates  (in  2  Ann)  that  taking  a  note  for  goody 
sold  is  a  payment  because  it  was  part  of  the  original  contract; 
but  that  paper  is  no  payment,  where  there  is  a  precedent  debt 
Ward  V.  Evans,  2  Ld.  Raym.  928,  Com.   138,  6  Mod.  36, 
Salk.  442,  Holt  120.     And  Powell,  J.  agreed  that  the  taking 
of  such  a  note  is  no  payment,  for  it  is  always  a  conditional 
acceptance,  and  so  understood  not  to  be  a  discharge  till  paid. 
Lord  Holt  added,  that  if  the  party  who  takes  the  note,  keep 
it  by  him  for  several  days,  without  demanding  it,  and  the  pe^ 
son  who  ought  to  pay  it  becomes  insolvent,  he  that  received 
it  must  bear  the  loss  ;  because  by  detaining  the  note  ia  his 
custody  he  prevented  the  other  person  from  receiving  the  mo- 
ney.    S.  C. 

In  Massachusetts  it  has  long  been  held  that  when  a  debtor 
by  simple  contract  gives  his  own  negotiable  note  for  it,  such 
note  is  presumed  to  have  been  accepted  in  satisfaction  anddii- 
charge  of  the  pre-existing  debt.  Thacher  4^  v.  Dinsmfif^ 
5  Mass.  299 ;  Herse  S/^c.  v.  Alexander,  2  Metcalf  162.  Bat 
this  presumption  may  be  rebutted  by  evidence  that  such  wis 
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»t  the  intention  of  the  parties.  Slight  evidence  is  sufficient 
rebut  the  presumption,  when  the  note  is  not  the  note  of  all 
e  original  debtors  but  only  of  some  of  them  or  their  agents. 
^aneely  v.  McGee  Sfc,  6  Mass.  143 ;  Emerson  v.  Providence 
ai  Man.  Co.  12  Id.  237 ;  French  v.  Price,  24  Pick.  13 ; 
uiis  V.  Dean,  2  Metcalf  76 ;  Melledge  v.  Boston  Iron  Co. 
Cash.  170. 

If  for  what  is  sold  a  partnership,  a  note  or  bill  be  taken 
im  one  of  the  firm,  there  is  at  least  room  for  question  whe- 
or  it  could  have  been  intended  to  adopt  him  as  the  single 
btor  and  discharge  the  other  partners.  Reed  v.  White  ^c. 
EiSp.  122;  Schermerhorn  S^c.  v.  Laines  ^rc.  7  Johns.  311; 
ean  Sfc.  v.  Dufresne,  3  S.  &  R.  233 ;  Sheehy  v.  Mande- 
Ve  ^c.  6  Cranch  264 ;  Arnold  v.  Camp,  12  Johns.  409.  Not 
ly  in  this,  but  in  other  cases,  it  would  seem  best  to  act  upon 
»  rule  that  a  bill  or  note  will  not  be  treated  as  an  absolute 
jrment  or  extinguishment  of  a  precedent  debt  unless  it  be  so 
pressly  agreed.  This  is  the  rule  in  England  ;  1  Salk.  124; 
rown  V.  Watts,  1  Taunt.  353 ;  in  New  York,  Murray  v. 
miverfieur  Sfc.  2  Johns.  Cas.  441 ;  Tohey  v.  Barber,  5  Johns. 
I;  Johnson  v.  Wood  ^c.  9  Id.  310;  in  Maryland,  Glenn  v. 
ffUth,  2  Gill  &  J.  494;  Phelan  t^c.  v.  Crosby,  2  Gill  470; 
forgan  v.  Betzenberger,  3  Id.  355;  and  in  most  of  the 
ates. 

It  18  going  very  far  to  say  that  a  man  has  not  been  paid  for 
is  goods,  when  he  alone  who  is  interested  in  a  denial  of  the 
Ayment,  acknowledges  that  something  which  he  has  received, 
wu  received  by  him  in  payment.  This  however  is  res  adju- 
Ueata  in  Maryland.  At  the  foot  of  an  account  against  a  de- 
cedent there  was  a  receipt  for  two  promissory  notes  (signed  by 
his  executrix  and  endorsed  by  a  firm)  **  in  payment  of  the 
•bove  account."  These  words  were  regarded  as  importing 
iK>t  an  acknowledgment  that  the  original  debt  was  absolutely 
piid  nor  an  agreement  to  take  the  notes  in  absolute  payment 
^to  discharge  the  decedent's  estate  from  all  further  liability ; 
l^it  only  that  the  notes  when  paid  should  be  in  discharge  of 
fte original  debt,  shewing  on  what  account  they  were  given  and 
to  prevent  a  recovery  on  both  causes  of  action.  Glenn  v. 
*iii/A,  2  Gill  &  J.  608. 

la  a  subsequent  case,  at  the  foot  of  the  bill  was  written, 
''Received  payment  for  above  as  follows."  After  specifying 
^particular  note  and  mentioning  the  principal  and  interest 
^nereof,  there  was  an  item  "cash  for  balance  91 ;"  and  then 
followed  the  signature.  It  was  considered  that  when  the  cre- 
ditor thus  acknowledges  that  the  balance  of  his  claim  has 
^  paid,  and  paid  to  him  in  cash,  he  ought  not  to  be  allowed 
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is  of  110  value ;  for  example,  it  may  be  a  bill  dravrn 
son  who  refuses  to  accept  it.  In  such  case  suit  ma 
diately  on  such  refusal,  be  maintained  on  the  original 
Sted?nan  v,  Gooch,  1  Esp.  4 ;  Puckford  v.  Maxwetti 
52 ;  Mtissen  v.  Price,  4  East  147 ;  Hickling  Sfc.  v 
7  Taunt.  312,  2  Eng.  Com.  Law  Rep.  1 18.  But  if 
strument  be  a  note  or  accepted  bill  payable  at  a  fu( 
the  right  of  action  on  the  original  debt  is  suspended 
instrument  becomes  due.  If  then  payment  of  it  be 
manded  and  notice  given  of  its  dishonour,  an  actioi 
maintained  on  the  original  debt.  Herring  v.  Sanger^ 
Cas.  71 ;  Putnam  v.  Lewis,  8  Johns.  389;  Fellows 
tiss,  3  Denio  518.  Generally  speaking,  there  is  no  o 
before  bringing  such  action  to  sue  on  the  note. 
Young  4-  Co.  1  Cranch  181,  1  Curtis  392;  Martin 
nock,  2  Barr  376. 

The  statute  of  3  &  4  Ann,  c.  9,  <5>  7,  provides  that 
person  doth  accept  any  such  bill  of  exchange  for  and 
faction  of  any  former  debt  or  sum  of  money  fern 
unto  him,  the  same  shall  be  accounted  and  esteea 
and  complete  payment  of  such  debt,  if  any  such  pi 
cepting  of  any  such  bill  for  his  debt  doth  not  takfl 
course  to  obtain  payment  thereof  by  endeavouring  U 
same  accepted  and  paid,  and  make  his  protest  as  afor 
ther  for  non-acceptance  or  non-payment  thereof.  I 
Rowe,  3  M.  &  S.  362 ;  Swinyard  Sfc.  v.  Bowes,  B  Ic 

There  is  a  like  rule  as  to  other  negotiable  intt 
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drawer  to  the  endorsee  in  payment  for  goods  sold,  and  the 

endorsee  after  the  bill  had  been  accepted,  altered  the  time  of 

payment,  whereby  the  bill  was  vitiated,  it  was  held  that  he 

could  not  resort  to  the  original  consideration  and  recover  the 

price  of  the  goods.     For  as  a  bill  of  exchange  will  operate  as 

a  satisfaction  of  a  preceding  debt  if  the  holder  makes  it  his 

own  by  laches — as  by  not   presenting  it  for  payment  when 

due — so  here  the  endorsee  by  altering  the  bill  in  a  material 

part  made  it  his  own  as  against  the  purchaser  of  the  goods 

and  caused  it  to  oi)erate  as  a  satisfaction  of  the  debt  for  winch 

it    was  originallv  given.     Alderson  v.  Langdale^  3  Barn.  &> 

Adol.  660,  23  Eng.  Com.  Law  Rep.  155 ;  Martendale  v.  Folr 

let,  1  New  Ham  p.  98. 

Id  the  action  for  goods  sold  and  delivered,  if  it  appear  that 
a  negotiable  note  has  been  given  for  the  price,  it  should  be 
produced,  if  it  be  in  the  power  of  the  plaintiff.     Hays  v. 
McClurgy  4  Watts  452.     It  is  enough  that  it  has  been  deli- 
vered to  the  defendant ;  or  is  in  court  at  the  trial.     Morgan 
V.  Bitzenberger,  3  Gill  355 ;  Zurano  if*c,  v.  Wilson  ^*c,  8 
Cash.  424.     When  it  is  produced  at  the  trial,  it  is  no  valid 
objection  that  it  had  been  negotiated  for  value ;  notwithstand- 
ing the  remarks  in  Finlayson^s  Leading  cases  in  pleading,  p. 
\ii  of  9th  edi.     The  author  of  that  work  seems  to  suppose 
that  when  a  bill  is  negotiated  for  valuable  consideration,  this 
consideration  is  payment  of  the  original  debt ;  so  that  though 
the  party  who  thus  negotiated  the  bill  is  afterwards  obliged 
to  take  it  up,  and  holds  the  instrument  unpaid  by  any  prior 
party,  he  has  no  right  of  action  on  the  original  debt.     But 
this  is  not  the  law.     On  the  contrary  it  is  settled  that  not- 
withstanding such  negotiation  of  the  bill,  if  it  be  taken  up 
hy  the  vendor  and  is  produced  at  the  trial,  he  may  recover  on 
Ae  original  account.     Alcock  S/'c.  v.  Hopkins,  6  Gush.  492. 
If)  however,  the  bill  or  note  be  outstanding  the  plaintiff  will 
he  non-suited.     Spear  S^c.  v.  Atkinson  ^*c.   1  Iredell  262. 
I^hoogh  the  bill  or  note  was  received  by  him  as  a  conditional 
payment,  he  is  not  allowed  to  recover  on  the  original  debt 
when  the  bill  or  note  has  been  passed  off  by  him,  and  at  the 
litne  of  the  trial  is  beyond  his  control.     Harris  v.  Johnston, 
^Cranch  316,  1  Gurtis  592 ;  Holmes  6fc,  v.  D'Camp,  1  Johns. 
^)  7.  The  effect  of  the  loss  of  the  instrument  has  been  stated 
u^  chapter  24,  an^e,  p.  220. 
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CHAPTER  XXXIX. 

ACTION     FOR     MONET     LENT. 

1.    Where  the  action  is  against  a  partnership. 

There  is  no  doubt  of  the  general  rule  that  an  action  will 
lie  for  money  lent  by  the  plaintiffs  to  the  defendants.  Some- 
times it  is  attempted  in  this  form  of  action  to  charge  a  part- 
nership with  money  lent  to  one  of  the  firrfi.  Loyd  ^*c.  t. 
Freshfield  Sfc,  2  C.  &  P.  325,  12  Eng.  Com.  Law  Rep.  149. 
If  one  partner  borrows  money  on  his  own  private  credit,  his 
afterwards  applying  it  to  the  partnership  uses  is  not  enoagh 
to  enable  the  lender  of  the  money  to  charge  the  partnership. 
S.  C.  9  Dow.  &  Ry.  19,  22  Eng.  Com.  Law  Rep.  382.  On 
the  other  hand,  where  a  general  partnership  exists,  and  money 
is  borrowed  by  one  of  the  firm,  in  the  name  of  the  firm,  all 
the  partners  are  liable,  although  the  money  when  obtained  be 
appropriated  by  the  partner  borrowing  it  to  his  own  use.  So 
also  they  are  liable  where  one  of  the  firm  borrows  money 
(not  expressly  on  his  individual  credit),  and  it  is  shewn  that 
it  was  borrowed  for  and  appropriated  to  the  use  of  the  firm. 
Church  V.  Sparrow  Sfc,  5  Wend.  223. 

2.    Where  the  action  is  against  a  bank. 

It  has  been  already  mentioned,  that  money  in  the  hands  of 
a  banker  is  merely  money  lent,  with  the  superadded  obliga- 
tion that  it  is  to  be  paid  when  called  for  by  the  draft  of  a  cus- 
tomer. A?it€,  1  Rob.  Pract.  474.  A  banker,  as  the  deposi- 
tary of  his  customer's  money,  is  to  pay  from  time  to  time, 
such  sums  as  tlie  latter  may  order,  and  can  only  charge  the 
customer  with  sums  paid  pursuant  to  his  order.  If,  unfortu- 
nately, the  customer's  money  be  paid  upon  an  order  which  is 
not  genuine,  the  banker  must  suffer.  Levy  v.  Bank  of  U.  S. 
I  Binn.  27,  4  Dall.  234.  If  the  banker  pay  more  than  was 
authorized  by  the  order,  as  signed  by  the  customer,  the  banker 
cannot  charge  the  customer  beyond  what  he  authorized.  Hall 
4*c.  V.  Fuller  (^c.  5  Barn.  &  Cress.  760,  12  Eng.  Com.  Law 
Rep.  368.  This  at  least  is  the  general  rule.  There  has  been 
one  exception.  In  a  case  wherein  a  customer  had  signed  blank 
checks,  and  left  them  with  his  wife  to  fill  up,  and  she  filled 
them  up  in  such  a  manner  that  the  holder  was  enabled  to  add 
to  the  amount,  it  was  held  that  the  bankers  who  had  paid  this 
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larger  amount  might  charge  their  customer  with  it.  Young 
V.  Grote  ^c.  4  Bing.  253,  13  Eng.  Com.  Law  Rep.  420.  This 
was  going  very  far  in  favour  of  the  bank ;  it  was,  in  effect, 
holding  that  the  customer  had,  by  signing  a  blank  check, 
given  authority  to  any  person  in  whose  hands  it  was,  to  fill 
up  the  check  in  whatever  way  the  blank  permitted.  16  Adol. 
&  El.  N.  S.  679. 

When  a  check  is  presented  by  a  bona  fide  holder  thereof 
for  value,  and  credited  to  him  in  his  bank  book,  if  after  such 
credit  the  check  is  discovered  to  be  forged,  the  bank  is  never- 
theless liable  for  the  amount  to  the  party  to  whom  such  credit 
has  been  given.  Levy  v.  Bank  of  U,  S.  1  Binn.  27,  4  Dall. 
237.  In  such  case  the  bank,  if  it  had  made  an  actual  cash 
payment  of  its  customer's  draft  or  check,  could  not  recover 
back  the  amount  from  a  bona  fide  holder.  On  that  subject 
the  rule  is  stated  in  chapter  19,  an/e,  p.  158. 

In  the  ordinary  case  of  an  acceptance  made  payable  at  a 
banker's,  the  making  the  acceptance  payable  there,  is  tanta- 
monnt  to  an  order  on  the  part  of  the  acceptor  to  the  banker 
to  pay  the  bill  to  the  person  who  is,  according  to  the  law  mer- 
chant, capable  of  giving  a  good  discharge  for  the  bill.  There- 
fore, if  the  bill  is  payable  to  order,  it  is  an  authority  to  pay 
tiie  bill  to  any  person  who  becomes  holder  by  a  genuine  en- 
dorsement. And  if  the  bill  is  originally  payable  to  bearer, 
or  if  there  is  afterwards  a  genuine  endorsement  in  blank,  it  is 
an  authority  to  pay  the  bill  to  the  person  who  seems  to  be 
the  holder;  that  is,  supposing  the  acceptance  to  be  genuine. 
For  the  bankers  cannot  charge  their  customers  with  any  other 
payments  than  those  made  in  pursuance  of  authority.  If 
bankers  wish  to  avoid  the  responsibility  of  deciding  on  the 
genuineness  of  the  acceptance,  or  the  genuineness  of  endorse- 
menta,  they  may  require  their  customers  to  honour  the  bills 
by  giving  checks  upon  the  bankers.  Forster  Sfc.  v.  Clements^ 
2  Camp.  17;  Smith  Sfc.  v.  Mercer  ^c.  6  Taunt.  76,  1  Eng. 
Com.  Law  Rep.  312;  Roberts  v.  Tucker,  16  Adol.  &  El.  N. 
S.  679j  71  Eng.  Com.  Law  Rep.  579. 

3.    Where  the  action  is  by  a  bank. 

Sometimes  it  is  a  question  whether  a  payment  by  bankers 
is  as  endorsers,  or  as  agents  of  the  acceptor.  When  the  bank, 
iTter  diacoiinting  a  bill,  has  endorsed  it  to  another,  and  finds 
•t  its  maturity  that  it  has  no  funds  of  the  acceptor,  it  may 
pif  as  endorser,  and  charge  a  prior  endorser,  on  giving  him 
doe  notice  of  dishonour.  Pollard  Sfc.  v.  Ogden,  2  El.  & 
Black.  459,  75  Eng.  Com.  Law  Rep.  459.     In  New  York, 
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where  a  note  had  been  collected  from  the  bank  at  which  it 
was  payable,  though  the  bank  had  charged  the  amount  in  its 
account  with  the  maker,  and  when  the  note  was  so  charged 
stamped  it  with  the  cancelling  hammer,  it  was  considered  ne- 
vertheless that  the  bank  had  the  rights  of  a  holder,  and  as 
such  might  sue  on  the  note.  Watervleit  Bank  v.  WhiU^ 
1  Denio  608. 


CHAPTER   XL. 

ACTION    FOR    MONEY     PAID    BT    PLAINTIFF    TO    OEFENOANT's   TSK 

1.  To  maintain  the  action  there  must  be  either  an  expre$s 
or  implied  request  from  the  defendant  to  make  the  pcf- 
msnt.  Rule  where  proof  of  actual  request.  Rule  when 
no  such  proof 

Lord  Kenyon  would  not  accede  to  the  broad  proposition 
that  where  one  person  is  benefitted  by  the  payment  of  money 
by  another,  the  law  raises  an  assumpsit  against  the  former. 
8  T.  R.  3 10.  He  considered  that  no  man  can  by  a  voluntartf 
payment  of  the  debt  of  another  make  himself  that  man's  cre- 
ditor and  recover  from  him  the  amount  of  the  debt  so  paid. 
Child  V.  Morley,  Id.  613.  The  language  of  Gibbs,  0.  J.  ii, 
that  an  action  for  money  paid  cannot  be  maintained  uoleiS 
there  be  a  request  to  pay  it  either  express  or  implied.  L^M- 
foot  V.  Creed,  8  Taunt.  268,  4  Eng.  Com.  Law  Rep.  100. 
Tindal,  C.  J.,  lays  down  that  in  order  to  maintain  the  actioa 
for  money  paid  to  the  use  of  the  defendant  at  his  request,  it  is 
necessary  that  the  plaintiff  should  prove  either  an  actual  re* 
quest  on  the  part  of  the  defendant,  or  that  the  money  was 
paid  in  discharge  of  some  liability  which  the  plaintiff  had 
taken  upon  himself  by  the  defendant's  authority.  Bowlbff  r. 
Bell,  3  Man.  Gr.  &  Scott  293,  54  Eng.  Com.  Law  Rep.  293. 
The  count  for  money  paid,  Coleridge,  J.  observes,  proceeds  on 
one  of  two  suppositions  :  either  that  the  plaintiff  has  paid  the 
money  for  the  defendant  at  his  request ;  or  that  he  has  beeo 
compelled  to  pay  money  for  which  the  defendant  was  liaUa 
to  the  person  receiving  it,  as  in  the  case  of  a  surety  jMjiag 
the  debt  of  his  principal,  and  similar  cases.  Sayles  v.  Bk^ 
11  Adol.  &  El.  N.  S.  206,  68  Eng.  Com.  Law  Rep.  206;  C» 
ningham  v.  Spier ^  13  Johns.  392. 
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When  at  the  actual  request  of  one  man,  and  upon  his  promise 
repay  or  indemnify  another,  the  latter  pays  money,  or  in- 
rs  a  responsibility  on  which  he  afterwards  pays  money,  such 
>ney  may  be  recovered  back  from  the  former,  although  be- 
«  making  the  request  he  may  not  have  been  bound  to  pay 
»  money,  and  although  at  the  time  of  the  payment  he  may 
C  be  benefitted  by  it.  Moseley  v.  Boush  t^c.  4  Rand.  392; 
assinger  v.  Solms,  5  S.  &  R.  9, 17 ;  Jessopp  v.  Lutwyche, 
Eng.  Law  &  Eq.  523. 

But  a  man's  requesting  or  authorizing  money  to  be  paid  for 
e  thing  does  not  render  him  liable  for  money  expended  in 
ing  another  thing  which  he  did  not  authorize.  Barron  v. 
'ts^gerald,  6  Bingh.  N.  C.  201,  37  Eng.  Com.  Law  Rep.  344  ; 
BL  6c  Black.  34,  77  Eng.  Com.  Law  Rep.  34. 
When  there  is  no  proof  of  any  actual  request  by  the  defen- 
Dt  to  the  plaintiff  to  pay  what  the  latter  has  expended,  it  is 
oessary  to  enquire  whether  he  made  the  payment  to  discharge 
legal  liability,  and  whether  he  incurred  that  liability  by  the 
fendant's  authority.  3  Man.  Gr.  &  Scott  293 ;  Oden  v. 
Uiott's  ex'or,  10  B.  Monroe  315. 

Action  for  money  paid  as  accommodation  drawer,  accep- 
tor or  endorser  of  a  bill  or  note. 

A  man  frequently  incurs  liability  by  drawing,  accepting  or 
ndorsing,  without  consideration,  a  bill  for  another's  use  or  ac- 
ommodation. 

If  a  bill  drawn  without  the  drawers  having  cash  in  the 
uUMb  of  the  drawees,  be  paid  by  them  out  of  their  own  funds, 
iMyhave  a  right  of  action  against  the  drawers  therefor  as  for 
Miey  lent  them  or  paid  for  their  use ;  and  this  right  of  ac- 
^HNi  is  not  impaired  by  the  fact  that  about  the  time  of  draw- 
iog  the  bill,  the  drawers  consigned  to  the  drawees  cotton  or 
^r  goods  for  sale  to  an  amount  estimated  to  equal  or  exceed 
A6 amount  of  the  draft;  the  drawers  are  nevertheless  indebt- 
•4  to  the  drawees  for  money  due  presently ;  and  the  drawees 
we  a  lien  on  the  goods  before  the  sale  thereof,  and  on  the 
Wes,  taken  therefor,  after  the  sale,  as  security  for  the  debt 
'••them.     Beckwith  v.  Sibley  Sfc.  11  Pick.  482.  . 

loan  action  against  a  drawer  by  an  accommodation  accep- 
^f  for  money  paid  on  account  of  the  bill,  the  plaintiff  has  re- 
covered back  such  money  and  also  what  he  paid  for  costs  in- 
•vned  in  a  defence  directed  to  be  made  by  that  drawer. 
B^B9s  r,  Martin,  1  Esp.  162.  The  acceptor  has  the  right 
^)&ake  the  drawer  pay  not  only  the  money  but  also  all  dam- 
^  he  may  sustain  by  being  sued  for  it ;  for  the  drawer  of 
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an  accommodation  bill  is  bound  to  indemnify  the  acceptor 
against  the  consequences  of  an  acceptance  made  for  the  accom- 
modation of  the  drawer.  Jones  v.  Brooke^  4  Taunt.  464; 
Stratton  v.  Matthews,  3  W.  H.  &  G.  48. 

In  the  first  vohime  of  this  work,  p.  496,  6,  comments  were 
made  upon  some  remarkable  decisions  in  New  York,  which 
recognize  that  on  a  count  for  money  paid,  an  endorser  who 
has  paid  part  to  the  holder  may  recover  the  part  so  paid,  and 
yet  maintain  that  if  instead  of  paying   part   he   had   paid 
the  whole,  he  can  recover  none.     Notwithstanding  what  has^ 
been  said  in  the  Am.  Law  Reg.  vol.  3,  p.  190,  the  author  i^ 
well  satisfied  that  these  decisions  are  not  according  to  th^ 
common  law  as  it  has  been  expounded  in  England.     There^s^ 
if  a  person  lends  his  name  to  another  for  his  accommodatioi^ 
the  party  accommodated  undertakes  to  pay  the  bill  at  mati^^ 
rity,  and  further  to  indemnify  (he  person  accommodating  hii^^ 
in  case  that  person  is  compelled  to  pay  the  bill  for  him  (Byi^^ 
on  Bills  94);  and  this  is  an  implied  authority  to  such  perso^^ 
to  pay  it  if  he  be  in  that  situation  that  he  may  be  compelie«/ 
by  law  to  pay  the  bill,  though  the  holder  do  not  actually  coiih 
pel  him  to  do  so ;  and  after  payment  he  may  sue  the  parr/ 
accommodated  for  money  paid  on  his  account ;  for  such  pay- 
ment is  in  truth,  under  the  implied  authority  given  by  the 
contract  of  accommodation  between  the  parties ;  and  whdlur 
this  be  a  payment  of  the  whole  bill,  or  of  only  a  part  of  t/, 
makes  no  difference.     Thus  the  law  is  laid  down  by  Porite, 
B.  in  delivering  the  judgment  of  the  court  of  exchequer  io 
Sleigh  V.  Sleigh,  5  W.  H.  &  G.  616. 

The  editor  of  the  Am.  Law  Reg.  takes  a  distinction  be- 
tween a  payment  by  the  acceptor  and  a  payment  by  the  en- 
dorser ;  considering  that  in  the  former  case  there  is  not  created 
by  the  instrument  any  contract  on  which  the  acceptor  could 
sue,  while  in  the  latter  the  endorser  who  pays  off  the  instru- 
ment might,  as  holder,  sue  upon  it.  The  question  may  itiU 
be,  has  the  accommodation  endorser  any  right  of  action  until 
he  makes  payment  ?  The  decisions  cited  ante^  p.  232, 3,  and 
p.  237,  rest  on  the  ground  that  he  has  not ;  they  rest  on  the 
ground  that  ^^on  such  payment  the  law  raises  a  promise  to 
him."  If,  however,  the  right  of  action  on  the  iustrumeot  be 
regarded  as  accruing  to  him  before  he  pays  it,  it  is  the  more 
important  to  him,  as  it  respects  the  statute  of  limitations,  to 
maintain  the  doctrine  that  a  right  accrues  to  him  at  and  from 
the  time  of  his  payment  to  maintain  an  action  for  the  mmul 
paid  by  him  to  another's  use.  It  is  satisfactory  to  know  tint 
this  doctrine  has  been  maintained  by  the  supreme  court  of  tb* 
United  States  and  by  the  court  of  exchequer.     The  foiW 
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;  held  that  the  paymetit  by  the  endorser  of  a  note  is  a  suf- 
ent  consideration  for  an  assumpsit ;  and  that  it  is  no  valid 
BCtion  to  the  connt  that  it  is  upon  such  assumpsit  and  not 
m  the  note  itself.  Morgan  v.  Reintzel,  7  Cranch  273. 
the  case  before  the  court  of  exchequer  the  payment  was 
a  bill — not,  however,  by  the  acceptor  but  by  the  endorser^ 
I  the  same  principle  apph'es  to  the  endorser  of  a  bill  as  to 

isndorser  of  a  note ;  since  the  one  as  well  as  the  other, 
»D  becoming  holder  of  the  instrument,  may  sue  on  the  ex- 
m  contract. 
That  the  drawer  of  a  bill  had  no  notice  of  its  dishonour, 

was  under  no  legal  obligation  to  pay  it,  was  in  one  case 
1  no  valid  objection  to  an  action  by  him  for  the  money 
t  he  paid.     It  was  so  held  upon  the  special  grounds  that 

plaintiff  drew  the  bill  because  he  was  agent  to  the  defen- 
tt ;  that  it  was  drawn  not  for  his  own  purposes  but  to  pay 
goods  he  had  bought  for  them  ;  and  that  it  did  not  appear 
f  ever  apprised  him  they  had  dishonoured  the  bill  or  gave 
I  any  instructions  how  to  act  if  called  upon  for  payment. 
miley  v.  Sanderson^  1  C.  &  M.  480. 
Vhile  it  was  so  decided  under  the  circumstances  of  that 
I,  it  is  yet  held  that  to  make  a  person  liable  in  this  form  of 
on  for  money  paid  to  the  defendant's  use,  the  plaintiff 
It  not  merely  shew  that  the  money  paid,  pro  tanto^  dis- 
rges  a  liability  of  the  defendant,  but  also  that  it  was  paid 
the  request,  express  or  implied,  of  the  defendant;  and 
m  there  has  been  no  express  request  from  the  defendant 
he  plaintiff  to  pay  the  money,  it  is  to  be  ascertained  from 

circumstances,  whether  there  was  an  implied  request  to 
to.  The  person  accommodated  is  not  considered  to  have 
ertaken  to  indemnify  the  plaintiff  against  the  consequences 
my  payment  which  the  latter  may  voluntarily  make  with 
wledge  of  the  circumstances  by  which  the  principal  is  dis- 
rged.  Sleigh  v.  Sleigh,  5  W.  H.  &  G.  516,  17.  The 
ment  being  made  in  this  case  with  the  knowledge  on  the 

of  the  plaintiff  that  he  was  not  bound  to  pay,  for  the 
It  of  a  notice  of  dishonour,  the  court  held  the  payment  not 
le  made  with  the  implied  authority  uf  the  defendant,  and 
;Che  action  would  not  lie  for  money  paid  to  the  defendant's 
at  his  request ;  there  being  from  the  facts  no  request,  ex- 
m  or  implied. 

ietion  by  one  of  several  joint  debtors  against  another  for 
what  he  as  principal  ought  to  pay. 

Km  a  general  rule,  a  person  compelled  to  pay  another's  debt, 
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may  recover  it  back  in  an  action  for  money  paid  to  the  other's 
use.  A  partner  compelled  to  pay  a  note  executed  in  the  part- 
nership name  by  a  copartner  for  his  private  debt,  recovered 
back  the  amount  from  that  copartner,  as  money  paid  to  his 
use.  Cross  v.  Cheshire,  7  W.  H.  &  G.  45,  6  Eng.  Law  & 
Eq.  517. 

There  is  a  case  in  RoWs  Abr.  where  a  party  met  to  dine  at 
a  tavern,  and  after  dinner  all  but  one  of  them  went  away 
without  |>aying  their  quota  of  the  reckoning ;  and  it  was  hoi- 
den  that  he  might  recover  from  the  others  their  aliquot  pro- 
portions.    8  T.  R.  614. 

So  in  any  case  where  two  parties  are  jointly  liable  for  tm 
debt,  if  one  of  them  pays  the  whole,  he  may  recover  a  moietjr* 
of  the  debt,  as  so  much  paid  at  the  defendant's  request.  £fiir— 
ris  V.  Harris,  2  Rand.  437. 

In  a  joint  contract  for  the  benefit  of  all,  each  takes  upoK 
himself  the  liability  to  pay  the  whole  debt,  consisting  of  th^ 
shares  which  each  co-contractor  ought  to  [my  as  between 
themselves;  and  each,  in  effect,  takes  upon  himself  a  liability  i 
for  each  to  the  extent  of  the  amount  of  his  share.     Eiacil 
therefore  may  be  considered  as  becoming  liable  for  the  shav^ 
of  each  one  of  his  co-contractors,  at  the  request  of  such  co- 
contractor  ;  and  on  being  obliged  to  pay  such  share,  a  requosi 
to  pay  it  is  implied  as  against  the  party  who  ought  to  hare 
paid  it,  and  who  is  relieved  from  paying  what,  as  between  him- 
self and  the  party  who  pays,  he  ought  himself  to  have  paid, 
according  to  the  original  arrangement.     Batard  v.  Hawes, 
2  El.  &  Black.  296,  75  Eng.  Com.  Law  Rep.  2%;  20  Eng. 
Law  &  Eq.  143. 

When  a  surety  becomes  liable  for  his  principal  and  at  bis 
request,  the  law  implies  a  promise  by  the  principal  to  the 
surety  to  repay  the  latter  all  the  money  he  may  be  compelled 
to  pay,  in  consequence  of  such  liability.  The  surety  jim 
surety  cannot  maintain  an  action  against  his  principal  until 
he  has  |>aid  the  money.  But  when  he  has  paid  it,  he  may 
maintain  an  action  for  the  money  paid.  Taylor  v.  Rfilb  Sfc 
Cowp.  525 ;  Paul  v.  Jones,  1  T.  R.  599 ;  Taussaint  ^-c.  tr. 
Martinnant,  2  Id.  100 ;  Powell  v.  Smith,  8  Johns.  260;  Af- 
pleton  4*c.  V.  Bascom  Sf*c.  3  Metcalf  171 ;  Batard  v.  Hawth 
2  El.  &  Black.  296 ;  75  Eng.  Com.  Law  Rep.  2% ;  20  Eng. 
Law  &  Eq.  143.  It  matters  not  that  the  payment,  at  the 
time  the  surety  makes  it,  is  not  by  the  desire  of  the  principal; 
it  is  enough  that  there  was  a  request  of  the  principal,  either 
express  or  implied,  at  the  time  the  liability  was  incurred  i<i^ 
him.  8  T.  R.  310;  Batard  v.  Hawes,  2  El.  &  Black.  296; 
75  Eng.  Com.  Law  Rep.  296 ;  20  Eng.  Law  &  Eq.  143; 
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mie,  1  Rob.  Pract.  491.  It  has  been  held  in  Massachusetts, 
bat  the  fact  of  a  note  being  for  money  loaned  on  a  usurious 
ontract,  would  not  preclude  a  surety  therein  from  recovering 
he  amount  paid  by  him  to  discharge  it,  if  he  had  no  know- 
sdge  of  that  fact  before  he  made  the  payment.  Ford  v.  Keith, 
.  Mass.  139.  If  the  statute  of  limitations  would  have  been 
lO  defence  to  the  principal  in  a  proceeding  against  him  by  the 
reditor,  the  fact  that  it  might  have  been  a  defence  to  the 
urety,  it  has  been  held,  will  not  prevent  him  from  recovering 
gainst  the  principal.     Shaw  4*c.  v.  Loudj  12  Mass.  447. 

A  surety  sued  for  a  debt,  and  thereby  put  to  expense,  has 
leen  allowed  to  recover  such  expense  against  the  principal, 
Hx  parte  Marshall  ^c,  1  Atk.  262 ;  that  is,  the  legal  costs  of 
he  suit,  Wynn  v.  Brooke  ^c,  5  Rawle  109. 

With  respect  to  the  right  of  contribution,  there  is  a  clear 
istinction  between  a  joint  judgment  against  several  defen- 
aots  in  assumpsit,  and  a  recovery  against  two  in  tort.  In 
he  latter  case,  one  wrong-doer  can  maintain  no  action  against 
he  other,  on  the  mere  ground  that  he  alone  paid  the  money 
acovered  against  the  two.  Merryweather  v.  Nixan,  8  T.  R. 
86.  This  decision  does  not  affect  a  case  of  indemnity  where 
ne  man  employs  another  to  do  an  act  not  Uiplawful  in  itself, 
yt  the  purpose  of  asserting  a  right.     See  ante,  p.  300. 

4.  Action  by  a  surety  against  a  co-surety  for  contribution. 

The  right  and  duty  of  contribution  is  founded  in  equity, 
t  Biigh  590.  The  doctrine  which  at  one  time  prevailed,  that 
f  the  sureties  became  bound  by  separate  instruments,  there 
bould  be  no  contribution,  has  been  exploded.  Mayhew  v. 
'^rickett  ^Tc.  2  Swanst.  189.  Whether  sureties  are  bound 
Dintly,  or  jointly  and  severally — whether  they  are  bound  by 
he  same  instrument  or  different  instruments — if  they  have  a 
ommon  interest  and  a  common  burthen,  one  surety  may  com- 
«1  another  to  contribute  to  that  burthen.  Thomas  Deering 
totered  into  three  bonds,  each  in  the  penalty  of  £  4000,  with 
.  condition  which  he  broke.  In  one  of  the  bonds  the  plain- 
iff  was  surety,  in  another  Lord  Winchelsea,  and  in  the  third 
Mr  John  Rous.  There  being  judgment  against  the  plaintiff 
br  a  balance  of  £  3888.  14.  8J.,  Lord  Winchelsea  and  Sir 
'Ohn  Rous  were  decreed  to  contribute  in  equal  shares  to  the 
layment  thereof;  the  three  were  considered  in  (equali  jure, 
Deering  v.  Earl  of  Winchelsea  Src.  2  Bos.  &  Pul.  270 ;  14 
Tes.  165 ;  Harris  v.  Ferguson,  2  Bailey  400.  Of  course  con- 
tribution cannot  be  required  from  any  one  beyond  the  sum 
'or  which  he  became  bound.     14  Ves.  169.     Nor  can  it  be 
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required  at  all  unless  the  parties  alleged  to  be  co-sureties  are 
sureties  for  the  same  debt  or  duty.  5  lieigh  417 ;  Langfonfs 
ex^or  V.  Perriyiy  5  Leigh  562. 

The  principle  of  equity  being  established,  a  contract  may 
be  inferred  upon  the  implied  kno\^ledge  of  that  principle  by 
all  persons;  and  it  must  be  upon  such  a  ground  of  implied 
assumpsit,  that  in  modern  times  courts  of  law  have  assumed 
a  jurisdiction  upon  this  subject;  a  jurisdiction  convenient 
enough  in  a  case  simple  and  uncomplicated,  but  which  may 
be  attended  with  difficulty  where  the  sureties  are  numeroos. 
14  Ves.  164. 

The  law  on  this  subject  was  laid  down  in  Davies  v.  Hum^ 
phreys,  6  M.  &  W.  168,  9.     Where  there  is  a  joint  or  joint 
and  several  liability  by  three  persons,  of  whom  two  are  sure- 
ties, it  is  not  necessary  for  a  surety  to  delay  payment  until  an 
action  is  commenced  against  him ;  he  may  pay  the  debt  and 
bring  an  action  against  his  co-surety  for  contribution,  without 
shewing  that  he  paid  it  by  compulsion.     Pitt  v.  Purssordf 
8  M.  &  W.  538 ;  Craig  v.  Craig,  5  Rawle  98.     It  is  not  ne- 
cessary to  bring  a  special  action  on  the  implied  contract  of 
indemnity ;  an  action  will  lie  for  money  paid.    Kemp  v.  Fiih 
den,  12  M.  &  W.  421. 

In  Massachusetts  it  has  long  been  settled  that  the  paymeot 
of  a  debt  by  one  of  two  sureties  raises  a  promise  in  law  on 
the  part  of  the  other  to  pay  his  moiety,  on  which  promise  an 
action  can  be  maintained.  Johnson  v.  Johnson,  1 1  Mass.  361; 
Taylor  v.  Savage,  12  Id.  98 ;  Bachelder  v.  Fiske  d^  17  li 
468. 

In  North  Carolina  the  remedy  between  co-sureties  was  in 
equity  only,  until  the  act  of  1807,  which  gives  a  less  eipen- 
sive  and  more  expeditious  remedy  by  action,  in  addition  to 
that  given  in  equity.  It  has  been  held  under  that  act,  that  it 
cannot  be  extended  to  the  complicated  case  of  the  insolvency 
of  one  or  more  of  the  sureties,  when  they  exceed  two,  bat 
that  it  restricts  the  recovery  to  an  aliquot  part  of  the  debt, 
according  to  the  number  of  the  sureties.  Powell  v.  MatttA^ 
4  Iredell  83. 

Generally  in  the  other  states,  as  in  England,  the  rule  i> 
acted  on  as  one  of  common  law,  that  one  of  two  or  more  joint 
or  joint  and  several  sureties,  who  is  forced  to  pay  more  than 
an  aliquot  proportion  of  the  debt,  having  regard  to  the  number 
of  sureties,  may  maintain  an  action  for  contribution  against  a 
co-surety.  2  Esp.  478 ;  Cowell  v.  Edwards,  2  Bos.  &  Pol. 
268 ;  Lowry  v.  Lumbermen's  Bank,  2  W.  &  S.  215 ;  Aiken  r. 
Peay,  5  Strobhart  18. 
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16  rale  in  Peter  v.  Rich,  1  Ch.  Rep.  34,  as  to  the 
It  to  which  there  may  be  a  recovery  against  a  co- 
jr,  whatever  may  be  the  understanding  of  it  in  equity, 
fin  V.  WaU,  1  Ch.  Rep.  SO,)  does  not  prevail  at  law. 
•tt  V.  Edwards,  2  Bos.  &  Pul.  268.  It  has  been  adjudged 
w^  that  one  of  three  co-sureties  can  only  recover  against 
ler  of  them,  an  aliquot  proportion  of  the  money  paid, 
ig  regard  to  the  number  of  sureties ;  it  was  so  adjudged, 
ithstanding  there  was  a  third  surety,  who  had  become 
rent.  Brown  v.  Lee,  6  Barn.  &  Cress.  689 ;  13  Eng.  Cora. 
Rep.  294;  2  El.  &  Black.  297. 

le  court  of  queen*s  bench  was  pressed  with  the  dictum 
ord  Eldon  in  Craythorne  v.  Swinburne,  14  Ves.  164,  re- 
l  to  by  Parke,  B.,  in  Kemp  v.  Finden,  12  M.  &  W.  421, 
and  in  Davies  v.  Humphreys,  6  M.  &  W.  153,  168,  as 
le  action  of  contribution  being  founded  rather  upon  a 
ipleof  equity  than  upon  contract.  But  after  entertaining 
iderable  doubt  on  the  subject,  the  court  came  to  the  con- 
tm  that  the  rule  most  in  conformity  with  the  author!- 
the  principles  of  law  and  the  convenience  of  the  case,  is 
ok  to  the  number  of  original  co-contractors  for  the  pur- 
of  determining  the  aliquot  part  which  each  contributor  is 
ly.  2  El.  &  Black.  299,  75  Eng.  Com.  Law  Rep.  299. 
the  case  wherein  this  opinion  was  pronounced,  it  appeared 
the  plaintiff,  the  defendant  and  ten  other  persons  having 
ly  employed  an  engineer  to  do  certain  work,  the  plaintiff 
Kied  by  the  engineer  and  obliged  to  pay  his  bill ;  where- 
,  the  plaintiff  brought  an  action  to  recover  from  the  defen- 
his  share.  Of  the  twelve  joint  contractors,  two  had  died 
e  the  payment  by  the  plaintiff ;  the  defendant  paid  into 
tasum  sufficient  to  cover  one  twelfth  but  not  sufficient 
>fer  one  tenth  of  what  the  plaintiff  had  paid.  The  ques- 
thus  arose,  whether  the  amount  to  bo  recovered  by  the 
itiff,  was  to  be  calculated  according  to  the  number  of  ori- 
I  joint  contractors  or  according  to  the  number  of  those 
were  alive  when  the  payment  was  made  and  against 
n  the  right  of  the  creditor  to  sue  at  law  had  survived? 
court  held  that  the  defendant  discharged  himself  by  pay- 
Dto  court  a  sum  sufficient  to  cover  the  amount  due  in  pro- 
OD  to  the  number  of  the  original  contractors.  Batard  v. 
m,  2  El.  &  Black.  296,  75  Eng.  Com.  Law  Rep.  296. 
tun  what  the  surety  pays  in  discharge  of  the  debt  there 
first  be  deducted  what  the  surety  has  received  from  the 
ipal  on  account  of  the  debt ;  and  then  he  will  recover 
a  co-surety  a  due  proportion  of  the  residue.  Knight  v. 
Aei,  3  C.  &  P.  467,  14  Eng.  Com.  Law  Rep.  393  ;  Ba- 
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chelder  v.  Fisk  Sf'c.  17  Mass.  464 ;  Moore  v.  Moore,  4  Dcf. 
358 ;  Gregory  v.  Murrell,  2  Iredell  Eq.  333 ;  Kerns  v.  Cham- 
bers, 3  Id.  577 ;  Fagan  v.  Jacocks,  4  Dev.  263 ;  Hall  v.  Ro- 
binson, 8  Iredell  60.  In  this  case  the  principal  put  money 
into  the  hands  of  one  surety  and  sold  effects  of  a  certain  valae 
to  the  other ;  and  they  engaged  to  pay  those  several  amounts 
on  the  debt  for  which  they  were  bound  :  pro  tanio  one  surety 
could  not  recover  from  the  other. 

A  surety  who  sells  property  received  from  the  principal  for 
his  security  and  acknowledges  that  he  has  in  his  hands  funds 
to  discharge  the  debt,  is  under  a  legal  liability  to  pay  it.  If 
while  that  liability  exists,  the  other  surety  is  compelled  to  pay 
the  debt,  an  action  for  what  he  pays  will  lie  on  his  behalf 
against  the  one  who  had  the  funds  and  failed  properly  to  af>> 
ply  them.     Draughan  v.  Bunting,  9  Iredell  13. 

Lord  Tenterden  would  not  allow  the  surety  to  recover  from 
a  co-surety  any  of  the  costs  incurred  in  the  suit  brought  by 
the  creditor  against  the  surety.  Knight  v.  Hughes,  3  C.  & 
P.  467,  14  Eng.  Com.  Law  Rep.  393.  But  where  judgment 
was  entered  up  against  two  sureties,  the  surety  who  paid  (he 
whole  costs  of  this  proceeding  recovered  one  half  thereof  irom 
a  co-surety.     Kemp  v.  Finden,  12  M.  &  W.  421. 

Such  are  the  rules  where  the  parties  do  in  fact  stand  io 
the  relation  of  co-sureties.  It  may  be  that  one  apparently 
the  surety  was  in  fact  the  real  debtor,  12  Mass.  102;  that 
there  is  a  right  to  treat  him  as  a  principal  and  another  as  his 
surety,  Baxter  v.  Moore,  5  Leigh  219.  There  may,  as  be- 
tween the  joint  contractors,  be  an  arrangement  or  understanding 
that  one  of  them,  though  liable  to  the  creditor  is  not  to  be 
liable  as  between  the  sureties  to  pay  any  portion  of  the  debt; 
in  such  case,  clearly  no  action  could  be  mamtained  against 
him  by  the  other.  Turner  v.  Davies,  2  Esp.  478;  2  El.  i& 
Black.  297 ;  75  Eng.  Com.  Law  Rep.  297.  If,  for  example,  it 
appear  that  the  creditor  had  required  an  additional  security  and 
the  last  signer  became  such  at  the  request  of  the  previous 
surety,  who  took  from  the  principal  a  bill  of  sale  for  bis  secu- 
rity, that  previous  surety  cannot  maintain  the  action  for  contri- 
bution against  the  last  signer.  Turner  v.  Davies,  2  Esp. 
478.  The  party  may  by  special  engagement  contract  so  as 
to  exempt  himself  from  a  liability,  which,  without  such  spe- 
cial engagement,  he  would  be  under.  The  true  ground  iff 
whether  it  was  the  intention  and  understanding  that  the  party 
should  be  bound  as  co-surety  ;  or  only  if  the  other  does  not 
pay :  that  is,  as  surety  for  the  surety ;  not  as  co-surety  with  hiia* 
The  latter  was  the  case  in  Craythorne  v.  Swinlnirne,  U  Fes. 
170,  where  as  between  Sir  John  Sunnbume  and  the  other  (vo 
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arties  liable  to  the  bank,  it  was  considered  the  advance  of 
aoney  by  the  bank  was  to  them. 

When  nothing  is  shewn  on  either  side  to  change  the  relation 
B  which  two  persons  stand  to  each  other  on  the  bond,  and 
hey  appear  on  its  face  to  bo  co-sureties,  the  one  paying  must 
le  considered  in  the  light  of  a  co-surety,  having  a  right  of 
lontribiition  from  the  other.  Taylor  v.  Savage,  12  Mass.  98. 
k  bond  or  note  is  signed  by  the  principal  and  others  and  after- 
wards signed  by  another.  The  fact  appearing  that  he  signed  as 
mrety,  and  that  those  others  signed  as  sureties  also,  they  must 
ill  be  considered  co-sureties  unless  a  state  of  facts  be  shewn 
10  Che  court  from  which  it  shall  appear  positively,  or  by  legal 
inteDdment,  that  they  intended  as  to  him  (or  that  he  intended 
u  to  them)  to  stand  in  the  character  of  principal.  Warner  v. 
Prke  4'c.  3  Wend.  397 ;  Perrins  v.  Ragland,  5  Leigh  552  ; 
8tmU  V.  Vause  S^c.  1  Rob.  169.  If  it  appear  that  after  the 
three  had  signed,  there  was  added  the  signature  of  the  fourth 
with  words  annexed,  stating  him  to  be  <<  surety  for  the  above 
Bunes/'  he  may  defeat  any  action  by  one  of  the  three  against 
him  brought  upon  the  ground  of  his  being  a  co-surety  with 
the  three.     Harris  y.  Warner,  13  Wend.  400. 

If  there  be  one  set  of  sureties  bound  for  a  debt  and  then 
the  obligee  takes  another  bond  as  collateral  and  supplemental 
lacarity,  these  last  obligors  binding  themselves  to  pay  if  the 
principal  and  sureties  in  the  first  bond  fail,  this  bond  will  bind 
them  no  further  than  they  have  contracted :  the  sureties  in 
the  second  bond  are  not  co-sureties  with  the  sureties  in  the 
fint  but  are  sureties  for  them.  Harrison  v.  Lane  4*c.  5 
Uigh  414.  The  principle  is  the  same  when  a  note  is  exe- 
cuted by  principal  and  sureties,  and  another  person  signs  an 
ioitrament  of  guaranty.     Longley  v.  Griggs,  10  Pick.  121. 

&  Otker  cases  in  which  the  question  was   whether  the  ac- 
tion for  money  paid  could  be  maintained. 

There  are  cases  where  a  person  who,  without  the  knowledge 
V  express  request  of  another,  has  paid  money  which  the  latter 
^uuder  a  legal  obligation  to  pay,  may  maintain  an  action  to 
BMover  back  the  money  so  paid.  If  a  wife  die  in  her  hus- 
'•nd's  absence,  and  her  father  gives  directions  for  her  funeral 
^  pays  the  funeral  expenses,  an  action  for  the  money  so  paid 
^J  be  maintained  by  him  against  the  husband.  Jenkins  v. 
Tucker,  1  H.  Bl.  90.  This  decision  rests  upon  the  ground 
te  the  husband  is  clearly  liable  to  pay  the  expenses  in- 
curred for  the  decent  and  suitable  interment  of  his  wife. 
WillioQt  any  express  authority  or  request  on  his  part,  he  is 
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compelled  to  repay  one  who  has  incurred  these  expenses.  It 
is  so  though  the  husband  has  been  living  apart  from  his  wife. 
He  is  liable  to  a  third  person  who  has  taken  upon  himself  to 
employ  and  pay  the  undertaker.  Ambrose  v.  Kerrison,  10 
Com.  Bench  (1  J.  Scott)  776,  70  Eng.  Com.  Law  Rep.  776. 
On  a  like  principle  where  a  defendant  had  come  under  a  legal 
obligation  to  support  his  step-mother,  an  action  was  maintained 
upon  an  implied  promise  to  pay  the  plaintiff  what  he  had  exh 
pended  in  her  support.  Forsyth  v.  Ganson  ^c.  6  Wend. 
568. 

Butter  sent  by  a  carrier  instead  of  being  delivered  to  tin 
man  who  had  paid  for  it,  was  by  mistake  delivered  to  another 
who  appropriated  it  to  his  own  use.     The  carrier  being  bouod 
to  pay  the  value  to  the  true  owner,  paid  the  same,  and  in  an 
action  against  the  man  who  wrongfully  used  the  butter,  reco- 
vered back  the  money  paid.     Brown  v.  Hodgson,  4  Ttuot 
189.     This,  Lord  Denman  observes,  was  in  fact  money  paid 
to  the  defendant's  use,  for  it  was  in  discharge  of  his  debt; 
and  it  may  be  fairly  said  to  have  been  paid  at  his  instance  be- 
cause he  knew  that  the  plaintiff's  mistake  made  him  liable  to 
the  true  owner.     His  so  receiving  the  goods  may  be  consi- 
dered equivalent  to  saying,  <<  If  you  pay  him  (as  you  may  be 
compelled  to  do)  for  the  goods.  I  will  reimburse  you."   3 
Adol.  &  El.  331. 

Goods  of  one  man  being  on  premises  on  which  rent  vai 
due  from  others  were  distrained  for  the  rent,  and  the  owner 
of  the  goods  to  get  them  back  paid  the  rent.  From  this  com- 
pulsory payment  to  the  use  of  others,  the  law  implied  a  pr(K 
mise  by  them  to  repay  him,  and  he  recovered  against  them  ia 
an  action  for  money  paid.  Exall  v.  Partridge  t^.  8  T.  B- 
310. 

When  a  tenant,  to  protect  himself  in  the  enjoyment  of  the 
land  in  respect  of  which  his  rent  is  payable,  is  compelled  to 
make  payments,  which  ought,  as  between  himself  and  his 
landlord  to  have  been  made  by  the  latter,  he  is  considered  as 
having  been  authorized  by  his  landlord  so  to  apply  his  rent 
due  or  accrning  due.  All  such  payments,  if  incapable  of  being 
treated  as  actual  payment  of  rent  would  certainly  give  tho 
tenant  a  right  of  action  against  the  landlord  as  for  money  paid 
to  his  use.     Graham  v.  Allsopp,  3  W.  H.  &  O.  198. 

Goods  of  the  plaintiff,  an  outgoing  tenant,  left  by  him  on 
his  farm,  were  distrained  for  a  tax  made  payable  by  the  tenaot, 
but  which  the  local  act  gave  him  power  to  deduct  from  hif 
rent.  The  plaintiff  paid  the  tax  to  redeem  his  goods ;  vni 
the  landlord  being  ultimately  liable,  the  court  considepsd  the 
money  paid  to  his  use.     Dawson  v.  Linton^  5  Bara.  &  Aid. 
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\1,  7  Eog.  Com.  Law  Rep.  179,  3  Adol.  &  El.  331,  30  Eng. 
>in.  Law  Rep.  111. 

A  lessee  at  a  rent  of  £  42,  '^  free  and  clear  of  all  land  tax 
id  parochial  taxes,"  left  the  premises  without  paying  the 
Kes:  and  the  lessor,  under  the  local  act,  was  compelled  to 
y  the  same.  It  was  held  that  he  could  not  maintain  an  ac- 
m  for  the  money  as  paid  to  the  defendant's  use.  The  court 
stinguished  this  case  from  Dawson  y.  Linton,  on  the  ground 
at  there  was  a  remedy  on  the  defendant's  special  contract  for 
e  tax  which  remained  due  by  his  default,  and  he  was  re- 
ived by  the  payment  from  no  liability  but  what  arose  from 
at  contract,  and  the  payment  to  one  who  had  no  claim  on 
a  defendant  was  not  to  his  use.     Spencer  v.  Parry ^  3  Adol. 

El.  331,  30  Eng.  Com.  Law  Rep.  107. 

The  debtor  to  a  company  paid  the  debt  by  delivering  a 
leek  to  their  agents  which  they  lost.  After  this  loss  the 
xnpany  had  a  right  of  action  against  their  agents  but  not 
lainst  the  original  debtor.  See  ante,  ch.  24,  p.  219.  He, 
owever,  agreed  to  give  the  agents  a  fresh  check  if  they 
roold  give  him  an  indemnity.  They  having  paid  the  com- 
any  instead  of  suing  on  the  new  agreement,  brought  an  ac- 
ionfor  the  money  paid  and  were  non-suited ;  the  court  consi- 
kriDg  the  case  within  the  principle  of  Spencer  v.  Parry  ;  the 
ptyment  not  exonerating  the  defendant  from  liability — it  not 
being  money  paid  to  his  use.  Lubbock  S^c.  v.  Tribe,  3  M.  & 
W.607. 

The  proposition  that  this  form  of  action  cannot  be  main- 
U&ed  unless  the  payment  relieves  the  defendant  from  liabi- 
litjr  to  the  party  to  whom  the  payment  is  made — that  other- 
viae  it  is  not  for  the  defendant's  use — though  countenanced 
J*y  expressions  in  the  report  of  Spencer  v.  Parry,  the  court  of 
^hequer  has  since  declared  is  not  warranted  by  the  decision 
ID  that  case  and  cannot  be  maintained.  '<  For,"  says  Pollock, 
Ci  B.,  "  it  is  clear,  that,  if  one  requests  another  to  pay  money 
fivhim  to  a  stranger,  with  an  express  or  implied  undertaking 
toiepay  it,  the  amount,  when  paid,  is  a  debt  due  to  the  party 
P^T'Ogyfrom  him  at  whose  request  it  is  paid,  and  may  be  re- 
c^ered  on  a  count  for  money  paid ;  and  it  is  wholly  immate- 
^  whether  the  money  is  paid  in  discharge  of  a  debt  duo  to 
the  stranger,  or  as  a  loan  or  gift  to  him ;  on  which  two  latter 
■■n'txitions  the  defendant  is  relieved  from  no  liability  by  the 
f*yiDeiit.  The  request  to  pay,  and  the  payment  according  to 
%  constitute  the  debt ;  and  whether  the  request  be  direct,  as 
^bue  the  party  is  expressly  desired  by  the  defendant  to  pay, 
^  indirect,  where  he  is  placed  by  him  under  a  liability  to 
tV,  and  does  pay,  makes  no  difference.     If  one  ask  anotheri 
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instead  of  paying  money  for  him,  to  lend  him  his  acceptance 
for  his  accommodation,  and  the  acceptor  is  obliged  to  pay  it, 
the  amount  is  money  paid  for  the  borrower,  although  the  bor- 
rower be  no  party  to  the  bill,  nor  in  any  way  liable  to  the  per- 
son who  ultimately  receives  the  amount.     The  borrower,  by 
requesting  the  acceptor  to  assume  that  character  which  ulti* 
matcly  obliges  him  to  pay,  impliedly  requests  him  to  pay,  and 
is  as  much  liable  to  repay,  as  he  would  be  on  a  direct  request 
to  pay  money  for  him  with  a  promise  to  repay  it.     In  every 
case,  therefore,  in  which  there  has  been  a  payment  of  money' 
by  a  plaintiff  to  a  third  party,  at  the  request  of  the  defendant, 
express  or  implied,  on  a  promise,  express  or  implied,  to  reps^y 
the  amount,  this  form  of  action  is  maintainable."     Briiiaiff 
V.  Lloydf  14  M.  &  W.  773.     The  court  considers   that  in 
Spencer  v.  Parry  there  was  no  such  implied  request ;  it  was 
otherwise  in  Brittain  v.  Lloyd.     The  plaintiff  was  an  aire- 
tioneer  who  had  been  placed  by  the  defendant  in  the  situatiaa 
of  being  obliged  to  pay  an  auction  duty  under  circumstances 
in  which  the  defendant  was  bound  to  repay  him;  be  was  con- 
sidered as  having  paid  the  money  at  her  request,  and  the  ac- 
tion for  money  paid  was  maintained. 

The  ground  then  on  which  to  sustain  the  decision  in 
Spencer  v.  Parry  is  that  there  was  no  foundation  in  that  case 
for  the  inference  of  a  request  to  pay  and  promise  to  repay : 
there  the  plaintiff's  liability  to  pay  the  taxes  was  not  incnncd 
at  the  defendant's  request,  but  was  antecedent  to,  and  was 
not  affected  by,  the  transaction  between  the  plaintiff  and  de- 
fendant; the  court  by  no  means  decided  that  if  the  plaintiff 
incurs  a  liability  at  the  request  of  the  defendant^  though  for 
a  payment  to  which  the  defendant  was  not  previously  liable, 
the  action  for  money  paid  would  not  lie.  8  Man.  Gr.  &  Scott 
549. 

The  defendant  being  bound  by  her  guaranty  to  indemnify 
the  plaintiff  against  an  action,  and  the  plaintiff  having  at  the 
defendant's  request  taken  upon  himself  the  character  of  de* 
fendant  in  that  action,  and  having  permitted  the  defendant  to 
conduct  the  defence,  and  the  defendant  having  acted  on  that 
}iermission,  an  implied  contract  was  raised  on  the  part  of  the 
defendant  to  pay  anything  which  might  be  necessary  in  the 
event  of  au  adverse  judgment  to  protect  the  plaintiff  against 
the  consequences  of  that  judgment ;  and  in  the  event  of  the 
defendant's  failure  to  make  the  necessary  payment,  that  aa 
authority  from  her  was  to  be  implied,  authorizing  the  plaintiff 
to  make  the  payment  for  her,  so  as  to  make  it  mooey  paid  ta 
her  use.  Lewis  v.  Campbell,  8  Man.  Gr.  &  Scott  546,  65 
Eng.  Com.  Law  Repu  546. 


.  40.]  ACTION   ON    PROMISES.  447 

Notwithstanding  the  cases  of  Gabay  v.  Lloyd,  3  Barn.  &, 
ess.  793,  and  Bartlett  v.  Pentland,  10  Id.  760,  a  person  who 
iploys  a  broker  is  supposed  to  give  him  authority  to  act  as 
ler  brokers  do.  Sutton  v.  Tat  ham,  10  Adol.  &  El.  27. 
ie  person  directing  him  to  make  a  contract  for  him  is  bound 
chat  contract  if  it  is  made  in  the  usual  way.  Directing 
n  to  make  it  at  a  particular  place,  he  is  taken  as  intending 
it  it  may  be  made  according  to  the  usage  of  that  place.  If 
»  usage  be  that  the  broker  shall  make  good  deficiencies  of 
I  principal,  a  contract  according  to  this  usage  is  equivalent 
authority  to  the  broker  to  pay  a  deficiency  if  the  principal 
1  to  do  so  himself.  And  the  broker  who  is  obliged  to  make 
od  such  deficiency  may  maintain  an  action  against  his  prin- 
ml  for  the  money  which  he  is  so  obliged  to  pay.  Bayliffe 
Butterworth,  1  W.  H.  &  G.  425 ;  Pollock  v.  Stables,  12 
lol.  &  El.  N.  S.  765,  64  Eng.  Com.  Law  Rep.  765 ;  Bay- 
f  V.  Wilkins,  7  Man.  Grang.  &  Scott  886,  62  Eng.  Com. 
%w  Rep.  886.  These  cases  are  decided  in  accordance  with 
e  general  rule  that  where  a  principal  employs  an  agent,  the 
rmer  is  bound  to  indemnify  the  latter  in  respect  of  all  pay- 
lents  which  may  be  made  by  him  in  the  due  course  of  his 
tnployment :  the  agent  may  recover  moneys  so  paid  by  him, 
ither  under  a  special  count  stating  a  promise  to  indemnify 
nd  a  breach,  or  under  a  count  for  money  paid.  Westropp  v. 
SMmum,  8  Man.  Grang.  &  Scott  370,  65  Eng.  Com.  Law  Rep. 
170.  The  law  in  this  respect,  Maule,  J.  considers  to  be  cor- 
rectly stated  in  Story  on  Agency,  3d  edi.  p.  435.  The  gene- 
ral rule  being  that  a  count  for  money  paid  will  lie  only  for 
Boney  actually  and  necessarily  paid  to  the  defendant's  use, 
[Spurrier  v.  Elderton,  5  Esp.  1,)  the  plaintifi*  in  Westropp  v. 
Sihmon  was  not  allowed  to  recover  as  money  paid  to  the  de- 
feodant's  use  more  than  was  necessarily  paid. 

When  the  engagement  of  the  plaintiff  has  been  made  by 
the  authority  of  the  defendant  and  under  an  implied  contract 
ftatif  the  plaintiff  paid  the  money  the  defendant  would  repay 
il)What  the  plaintiff  paid  under  such  contract  has  been  recov- 
^  from  the  defendant,  notwithstanding  it  was  objected,  that 
^re  was  no  legal  liability  on  the  plaintiff  to  make  the  pay- 
B*«nt,  because  of  the  statute  of  frauds.  Alexander  v.  Vane, 
IM,  &  W.  511 ;  Tyrwh.  &  Gr.  855. 

^  Mfhether  the  action   can  be  maintained  without  a  pay- 
ment  in  money. 

Where  a  creditor  called  on  a  surety  for  payment  and  took 
^  note  of  hand  for  the  money  payable  with  interest,  Lord 
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Kenyon  considered  that  the  creditor  having  so  consented  to 
take  the  note,  it  was  as  payment  of  the  money  due  by  the 
principal ;  and  the  surety's  action  for  money  paid  to  the  use 
of  the  principal,  was  maintained.  Barclay  ^nc  v.  Gooch^  2 
Esp.  571.  In  the  United  States  there  have  been  decisions  on 
the  same  principle.  Thacher  ifc.  v.  Dinsmore^  5  Mass.  302 ; 
Witherby  v.  Mann,  11  Johns.  578;  Whitcamb  v.  Wilttamm 
ire.  4  Pick.  231;  Cornwall  v.  Gould,  4  Pick.  447,  19  Pick. 
57. 

Since  the  decision  at  nisi  prtus  in  Barclay  v.  GooeAf  it  has 
been  decided  by  the  court  of  king's  bench,  that  a  security- 
consisting  of  a  bond  and  warrant  of  attorney,  (though  as  be^ 
tween  the  parties  to  the  bond  it  may  be  sufficient  to  discharge 
the  simple  contract  debt  because  it  is  changing  the  security  to 
one  of  a  higher  nature,)  is  yet  not  that  actual  payment  of 
money  which  is  required  to  sustain  a  count  for  money  paid. 
Taylor  v.  Higgins,  3  East  172;  Gumming  t^c.  v.  Hackley 
4*c.  8  Johns.  203 ;  Morrison  v.  Berkey,  7  S.  &  R.  246. 

In  England,  the  decision  in  Barclay  v.  Gooch  is  regarded 
as  conflicting  with  Taylor  v.  Higgins  ;  and  this  last  case  is 
deemed  higher  authority  than  the  other.  It  was  so  considered 
by  the  king's  bench  when  both  cases  were  under  discussion 
in  Maxwell  v.  Jameson,  2  Barn.  &  Aid.  51,  where  one  of 
four  parties  who  had  given  a  promissory  note  took  up  the  note 
by  giving  to  the  creditor  his  own  bond  for  the  amount,  and 
without  paying  any  money  either  on  account  of  the  bond  or 
the  note,  brought  an  action  against  another  promisor  in  the 
note,  for  money  paid  to  his  use :  judgment  was  given  for  the 
defendant ;  Bayley,  J.  saying,  '-  no  money  has  yet  come  out 
of  the  plaintiff's  pocket  and  non  constat  that  any  ever  will"— 
<<  if  hereafter  he  is  compelled  to  pay  the  money  due  upon  the 
bond,  he  may  then  have  his  remedy"  for  contribution. 

A  distinction  was  taken  between  the  case  of  ExaU  v.  Por- 
tridge  <$*c.  cited  ante,  p.  444,  and  a  case  in  which  the  plaio- 
tiff's  goods  were  distrained  and  sold;  it  being  said  thttio 
the  former  case  the  money  paid  by  the  plaintiff  was  cletrif 
his  money,  and  that  in  the  latter  case  the  proceeds  of  the  goods 
became  immediately  the  landlord's  property  and  never  for  to 
instant  vested  in  the  plaintiff  as  money.  Momre  v.  Pjfrfai 
11  East  52.  This  is  exceedingly  technical;  for  the  amoiurt 
for  which  the  plaintiff's  goods  were  sold  has  gone  to  thede* 
fendant's  use  just  as  mtich  as  if  it  had  been  paid  by  the  phio* 
tiff  to  prevent  a  sale.  It  may  be  questioned  whether  the  cats 
can  be  sustained  on  principle ;  but  it  seems  to  have  been  cited 
without  disapprobation  in  Yaies  v.  Eastwood  d^  6  W.  E  A 
G.  80& 
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Massachusetts  a  party  who  discharged  the  debt  of  the 
tdants  at  their  request,  sustained  an  action  for  money  paid, 
Qgh  the  debt  was  not  discharged  by  payment  in  money. 
rsan  v.  Baylies,  19  Pick.  57.  And  in  New  York  when 
aoney  debt  of  a  surety  has  been  discharged  by  his  land 
I  taken  or  received  in  satisfaction  thereof,  such  payment 
{h  in  land  is  sufficient  to  sustain  the  action  for  money 
Bonney  v.  Seely,  2  Wend.  482 ;  Ainslee  v.  Wilson,  7 

668.  But  a  surety  stands  in  such  a  relation  to  his  prin- 
that  neither  the  surety  nor  his  representative  can  be  per- 
d  to  speculate  upon  the  principal.  Wynn  v.  Brooke  Sfc. 
iwle  109.  And  as  a  surety  discharging  the  principal's 
by  paying  half  the  amount  cannot  recover  from  the  prin- 
tbe  whole  debt,  so  if  it  appear  that  the  land  conveyed  by 
Nirety  to  the  creditor  in  satisfaction  of  the  debt  was  not 
line  equal  to  the  amount  of  the  debt,  the  surety  may  be 
led  to  recover  the  amount  paid,  not  the  amount  extin- 
ted  by  that  payment.     Bonney  v.  Seely. 


CHAPTER  XLI. 


Mr   FOR    MONET    RECEIVED    BT    DEFENDANT   TO    PLAINTIFF's 
USE. 

Uneral  rules  as  to  cases  in  which  the  action  does  or  does 
i  He,     Of  particular  matters  which  will  not  he  tried 
this  form  of  action;  and  of  the  privity  required  to 
slain  it. 

is  a  general  rule  that  where  one  man  has  in  his  hands 
ly,  which,  according  to  the  rules  of  equity  and  good  con- 
ce  belongs  to  and  ought  to  be  paid  to  another,  an  action 
lie  for  such  money,  as  money  received  by  the  defendant 
B  plaintiff's  use.  Wiseman  ^c.  v.  Lym^an,  7  Mass.  288,  9. 
lis  kind  of  equitable  action.  Lord  Mansfield  thought  very 
ficial.  It  lies  only  for  money  which  ex  cequo  et  bono  the 
idant  ought  to  refund.  Moses  v.  Macfarlane,  2  Burr. 
.  If,  said  Lord  Mansfield,  the  defendant  be  under  an 
ation,  from  the  ties  of  natural  justice,  to  refund,  the  law 
at  a  debt  and  gives  the  action  for  money  had  and  re- 
d  to  the  plaintiff's  use ;  an  action  founded  in  the  equity 
16  plaintiff's  case,  as  it  were  upon  a  contract  {quasi  ex 
fu  II.— 29 
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contractu)  as  the  Roman  law  expresses  it.  S.  C,  2  Burr. 
1008 ;  2  W.  Bl.  1 19.  It  lies  for  money  paid  by  mistake ;  or 
upon  a  consideration  which  happens  to  fail :  or  for  money  got 
through  imposition  (express  or  implied) ;  or  extortion ;  or  op- 
pression ;  or  an  undue  advantage  taken  of  the  plaintiff's  situa- 
tion.    2  Burr.  1012;   Goddard  ads.  BaUm,  1  Nott  &>  M.  54 

When  the  owner  of  cattle  distrained,  doing  damage,  or  of 
goods  distrained  for  rent,  has  paid  money  to  have  his  cattle  or 
his  goods  returned  to  him,  this  action  does  not  lie  to  recover 
back  that  money  as  received  to  his  the  owner's  use.  This  is 
not  deemed  a  proper  action  wherein  to  try  whether  the  cattle 
were  trespassing,  or  whether  the  rent  was  due.  lAndon  r. 
Hooper y  Cowp.  414;  Knihhs  v.  HaW,  1  Esp.  84;  Colwell  f. 
Peden,  3  Watts  328. 

Nor  can  the  title  to  land  be  tried  in  an  action  for  money  re- 
ceived. Cunningham  v.  Lawrents,  1  Bac.  Abr.  260.  But  if 
it  appear  that  the  plaintiff  had  paid  rent  to  the  defendants; 
that  it  turned  out  they  had  no  title  to  the  premises  for  which 
it  was  paid ;  that  he  was  ejected  and  compelled  to  pay  the 
mesne  profits  for  the  time  during  which  he  held  of  them,  an 
action  will  lie  to  recover  back  the  rent  which  he  so  paid 
them  ;  it  not  appearing  that  the  defendants  either  at  the  time 
when  the  action  was  brought,  or  at  the  trial,  claimed  to  have 
any  title  to  the  land.  Neivsome  v.  Graham  ^c.  10  Barn,  ft 
Cress.  234,  21  Eng.  Com.  Law  Rep.  63. 

This  action  does  not  lie  where  there  is  no  privity  between  the 
plaintiff  and  defendant  as  to  the  subject  of  the  demand.  Wilr 
Hams  V.  Everett,  14  East  597.  If  bankers  receive  the  plaintiff's 
money  for  a  particular  purpose,  and  by  mistake  give  that  mo- 
ney to  a  person  who  was  not  entitled  to  it,  the  plaintiff  should 
claim  against  the  bankers.  Ante,  p.  432.  In  Rogers  v.  KM/, 
2  Camp.  123,  which  was  an  action  not  against  the  bankers 
but  against  the  person  to  whom  they  gave  the  plaintiff's  mo- 
ney, Lord  Ellenhorough  remarks,  "  there  is  no  privity  be- 
tween the  parties  to  this  suit."  His  reasoning  is  approved  te 
Burton* s  ex* or  v.  Burton^ s  adm%  10  Leigh  600.  It  being 
there  a  question  whether  the  executor  of  the  pensioner  or  his 
widow  was  entitled  to  a  pension  which  the  government  bad 
paid  to  the  widow.  Tucker,  P.  said  that  "  her  claim  being  ad- 
mitted and  paid,  she  can  never  be  compelled  to  refund.  And 
if  the  government  cannot  compel  her  to  refund  by  direct  ac- 
tion, it  seems  to  follow  that  she  cannot  be,  indirectly,  com- 
polled  to  refund,  by  being  forced  to  pay  over  the  amount  to 
another  claimant  with  pretensions  adverse  to  her  ovd.''  Vi 
however,  an  award  was  made  nominaUy  to  one,  when  the  ini^ 
rest  was  in  another,  that  other  would  be  entitled  to  the  benefit 
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inlendech  and  might  maintain  against  the  former  an  action  for 
money  received.     Heard  7.  Bradford^  4  Mass.  329. 

What  Lord  Ellenhorough  said  in  Rogers  v.  Kelly y  must  be 
taken  in  subordination  to  the  principles  which  he  laid  down 
VI  Taylor  S^c.  v.  Plumer,  3  M.  &  S.  574 ;  a  case  of  which 
there  will  be  particular  mention  in  a  future  chapter,  treating 
of  the  right  of  the  owner  to  follow  his  chattels ;  and  also  in 
sabordination  to  Clarke  v.  Shee  ^c.  Cowp.  201,  the  authority 
of  which  Lord  Ellenhorough  followed  in  Corking  v.  Jarrardj 
1  Camp.  37.  It  appearing  there,  that  a  servant  received  mo« 
ney  from  her  master,  and  applied  it  to  the  purposes  of  lottery 
insurance,  Lord  Ellenhorough  held  on  the  authority  of  Clarke 
V.  Shee^  that  the  master  might  recover  the  money  back  from 
the  lottery  office  keeper  as  money  had  and  received.  It  is  so 
stated  by  Parky  J.  in  Ahhotts  ifc.  v.  Barry,  2  Brod.  ^  Bingh. 
371,  6  Eng.  Com.  Law  Rep.  158. 

2.   Of  cases  in  which  the  money  is  received  directly  for  the 
plaintiff  ^s  use,  or  upon  a  trust  in  which  he  is  interested. 
Under  what  circumstances  the  action  will  lie  against  a 
trustee. 

Drawees  while  refusing  to  accept  a  bill,  promise  the  endor- 
sees to  pay  it  as  soon  as  the  underwriters  settle  the  loss  on  a 
policy  effected  for  the  drawers ;  the  loss  is  settled,  and  the 
drawees  receive  on  the  policy  £  890  beyond  charges  and  ex- 
penses. The  £  890  was  recovered  by  the  endorsees  as  money 
received  to  their  use.  Langston  S^c,  v.  Corney  4*c.  4  Camp. 
170. 

A  bill  is  endorsed  in  these  terms :  "  Pay  to  S.  W.  Esq.  of 
Londbn,  or  his  order,  for  my  use."  This  special  endorsement 
lettricted  the  negotiability  of  the  bill.  The  object  of  the  en- 
dorser was  to  prevent  the  money  received  in  respect  of  the 
bill  from  being  applied  to  the  use  of  any  person  other  than 
himself.  S.  W.  having  endorsed  it  to  his  bankers,  though 
they  paid  him  value  for  it,  it  was  considered  that  by  reason 
of  the  trust  apparent  on  the  face  of  the  instrument,  the  mo- 
Bey  received  by  these  bankers  was  received  for  the  use  of 
that  party  for  whose  use  it  was  payable  under  the  terms  of 
the  special  endorsement ;  and  he  recovered  the  money  from 
the  bankers.  Lloyd  S^c  v.  Sigourney,  3  Younge  &  J.  220, 
5  Bingh.  625 ;   Wilson  v.  Holmes,  5  Mass.  543. 

The  action  for  money  received  lies  against  one  who  re- 
oeived  money  to  be  applied  to  a  particular  purpose,  and  failed 
■o  to  apply  it.  Strong  v.  Bliss,  6  Metcalf  393.  A  defendant 
vbo  has  received  money  on  a  promise  to  put  it  into  a  savings 
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bank,  or  otherwise  lend  it  out  for  the  plaintiff,  will,  when  the 
money  has  not  been  so  applied,  be  liable  for  it  in  this  form  of 
action.  Remon  Sfc.  v,  Hayward,  2  Adol.  &  El.  666,  29  Eng. 
Com.  Law  Rep.  173;  Guthrie  v.  Hyatt,  1  Harrington  446. 
The  authority  of  the  agent  who  has  received  money  to  be 
applied  to  a  particular  purpose,  may,  before  it  is  so  applied, 
be  countermanded  by  his  principal,  and  the  money  recovered 
back  by  the  principal.     Taylor  v.  Lendcy,  9  East  49. 

Where  a  note  was  put  in  the  hands  of  an  attorney  for  col- 
lection, and  a  sum  of  money  was  paid  to  him  in  part,  this 
was  considered  to  be  on  the  trust  that  he  would  discharge  the 
plaintiflf  pro  tanto,  either  by  endorsing  the  payment,  or  bf 
crediting  it  when  he  entered  judgment;  the  attorney  be- 
ing guilty  of  a  breach  of  that  trust,  in  taking  judgment  with- 
out deducting  the  sum  paid,  the  party  who  paid  it  recovered 
back  the  same  from  the  attorney,  notwithstanding  the  defence 
set  up  that  the  money  was  received  by  him  as  agent,  and  paid 
over  to  his  principal.  Fowler  v.  Shearer,  7  Mass.  23 ;  Row 
V.  Smith,  16  iMass.  308. 

Sometimes  it  may  be  objected  that  the  plaintiff  has  no  legal 
right  to  the  money,  but  only  an  equitable  interest.  Co.  Lit 
272,  6.  ;  Chudleigh's  case,  1  Rep.  121,  6. ;  Foorde  v.  Hoskins, 
2  Bulstr.  336.  Notwithstanding  the  dictum  of  Lord  Eldon^ 
in  Doe  v.  Booth,  2  Bos.  6o  Pul.  219,  it  will  probably  be  found 
that  to  enable  the  mortgagee  of  tolls  to  maintain  an  action 
for  money  had  and  received,  against  the  trustees,  there  most 
be  shewn  something  more  than  the  mere  relation  of  mort- 
gagor and  mortgagee.  16  M.  &  W.  462.  This  form  of  ac- 
tion is  not  allowed  in  England,  except  where  a  known  specific 
sum  has  been  received  by  the  defendant,  to  which  the  plaintiff 
is  entitled.  7  Man.  &  Grang.  597,  49  Eng.  Com.  Law  Repi 
597 ;  6  W.  H.  &  G.  706.  It  is  not  to  take  the  place  of  a  bill 
in  equity  for  an  account.  Where  money  is  paid  into  the  hands 
of  a  trustee,  who  is  first  to  satisfy  a  specific  purpose,  the  mit- 
ter  remains  in  account  till  that  purpose  is  satisfied ;  till  then 
the  action  for  money  received  will  not  lie.  Case  v.  Roberts, 
1  Holt  N.  P.  500 ;  3  Eng.  Com.  Law  Rep.  172. 

In  one  case  assignees  of  a  bankrupt  maintained  this  action 
for  dividends  of  stock  which  trustees  in  his  marriage  settle- 
ment had  received  after  the  bankruptcy.  Allen  v.  Itnpett^ 
8  Taunt.  263,  4  Eng.  Com.  Law  Rep.  97.  But  this  case, 
Pollock,  C.  B.,  remarks,  seems  at  least  questionable.  14  VL 
&  W.  56.  If  the  trustee  had  stated  an  account,  or  in  other 
words,  had  admitted  that  he  held  a  specified  sum  in  his  handi, 
payable  to  the  plaintiff  absolutely,  an  action  would  be  main- 
tainable against  him  for  that  sum.     Roper  v.  Holland^  4Ner* 
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t  Han.  668,  3  Adol.  Sc  El.  99,  30  Eng.  Com.  Law  Rep.  37. 
lot  the  action  could  not  be  maintained  where  the  defendant 
eceived  the  money  upon  trust,  to  pay  1st,  costs  &c. ;  2dly, 
& 600  to  a  banking  company;  and  3dly,  the  surplus  to  the 
ilaintiff.  For  there  was  complete  uncertainty  as  to  the  amount 
)f  costs  &c. ;  and  without  knowing  what  the  defendant  had 
eceived,  and  what  he  had  to  pay,  it  could  not  be  known  that 
here  was  any  thing  for  the  plaintiff.  Edwards  v.  BateSj  7 
Can.  &  Gr.  598 ;  49  Eng.  Com.  Law  Rep.  599.  So  the  plain- 
iff  failed  in  Pardoe  v.  Price,  13  M.  &  W.  283,  where  there 
vasno  statement  of  account  with  the  plaintiff  or  his  testator, 
»r  their  agents,  nor  any  engagement  to  pay  any  certain  sum 
)f  money  to  any  of  them. 

In  the  judgment  delivered  in  this  case  by  Parke,  B.,  it  is 
SODceded  that  if  the  trustees  had  appropriated  some  particular 
sam  for  the  purpose  of  paying  one  creditor,  and  engaged  with 
Ilim  to  hold  it  on  his  account,  they  would  be  liable  as  upon 
an  account  stated,  or  for  money  had  and  received.  13  M.  & 
"W.  284.  This  may  be  considered  sound  doctrine,  notwith- 
standing that  in  a  subsequent  case  it  is  said  by  Pollock,  C.  B., 
that  "so  long  as  a  trust  continues  a  bill  in  equity  is  the  only 
remedy."  Bartlett  v.  Dimond  4*c.  14  M.  &  W.  56.  There 
it,  perhaps,  no  difference  between  the  meaning  of  the  one  and 
the  meaning  of  the  other.  In  the  judgment  of  the  court  of 
uchequer,  afterwards  delivered  by  Rolfe,  B.,  and  concurred 
in,  it  may  be  inferred,  by  Pollock,  C.  B.,  and  Parke,  B.,  the 
principle  is  laid  down,  as  follows :  '^  that  so  long  as  no  other 
relation  subsists  between  two  parties  except  that  of  trustee  and 
ttt/ttt  que  trusl,  no  action  can  be  maintained  by  the  latter 
fgainst  the  former  for  any  money  in  his  hands.  The  trustee 
)*)in  such  case,  the  only  person  entitled  at  law  to  the  money, 
Ud  the  remedy  of  the  cestui  que  trust  is  exclusively  in  a  court 
^  equity.  When  indeed  there  is  no  trust  to  execute  except 
(hit  of  paying  over  monuy  to  the  cestui  que  trust,  the  trustee, 
by  his  conduct,  as  for  instance  by  admission  that  he  has 
nioney  to  be  paid  over,  or  by  settling  accounts,  on  that  foot- 
u%  may  and  often  does  make  himself  liable  to  an  action  at 
'•v  at  the  suit  of  the  cestui  que  trust  for  money  had  and  re- 
wived,  or  for  money  due  on  account  stated.  Such  was  the 
«ie  of  Roper  v.  Holland,  3  Adol.  &  El.  99,  and  there  are 
i^ny  others  to  the  same  effect.  But  so  long  as  there  is  no 
Wility  except  as  trustee,  the  cestui  que  trust  has  no  legal 
^edy.  A  contrary  doctrine  might  often  deprive  the  trustee 
^  many  grounds  of  defence  which  would  be  available  to  him 
^  equity ;  equitable  set-off,  for  instance,  or  other  equitable 
claims  against  the  cestui  que  trust,  which  in  good  conscience 
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ought  to  be  available  to  him,  and  would  be  so  in  a  court  of 
equity,  but  which  would  afford  oo  legal  defence.''  Pardee  ▼. 
Price,  16  M.  &  W.  458.  This  well  considered  judgment  has 
been  approved  by  the  court  of  queen's  bench.  Edwards  ?. 
Lowndes,  1  El.  &  Black.  89,  72  Eng.  Com.  Law  Rep.  89. 

The  New  York  decision  in  Weston  v.  BarkeTj  12  Johns. 
276,  as  explained  in  Dias  v.  BruneWs  esc^or,  24  Wend.  1,  is 
in  accordance  with  the  Ekiglish  doctrine.  The  action  has 
been  more  expanded  in  states  wherein  there  is  no  court  of 
equity :  for  example,  in  Pennsylvania,  Fleming  v.  AUcTj  7  8. 
&,  R.  295;  Sioever  v.  Stoever,  9  Id.  454;  and  Massachusetts. 
Where  the  trust  is  simply  the  receipt  of  money  for  the  use 
and  benefit  of  one  for  whom  land  or  other  property  yielding 
a  profit  is  holden  by  another,  under  an  obligation  lo  pay  over 
to  the  first  the  money  so  received,  an  action  for  money  bad 
and  received  is  in  Massachusetts  the  proper  remedy.  Anu 
V.  Ashley,  4  Pick.  78. 

3.   Where  the  defendant  has  obtained  money  by  a  fraud  m 
the   plaintiff. 

When  the  plaintiff  has  paid  money  on  a  fraudulent  misrep- 
resentation by  the  defendants,  the  money  may  be  recovered 
back  from  them  if  it  has  come  to  their  hands  or  under  their 
control  and  disposition.  Wontner  v.  Sharp,  4  Man.  Gr.  & 
Scott  442,  56  Eng.  Com.  Law  Rep.  442 ;  Watson  v.  Charlt 
mont,  12  Adol.  &  El.  N.  S.  870,  64  Eng.  Com.  Law  Re^ 
870 ;  Atkinson  v.  Pocock,  1  W.  H.  &  G.  797 ;  Man.  ^  SleA 
Bank  v.  Gore  ^c.  15  Mass.  78;  Matthews  v.  Pearson,  13 
S.  &  R.  258;  Catts  v.  Phalen  ^c.  2  How.  381. 

If  a  sale  of  the  plaintiff's  goods  be  brought  about  by  fnuid 
in  which  the  defendant  who  was  to  reap  the  benefit  of  socb 
sale  was  prime  mover,  such  sale  (effected  by  fraud)  works  d<^ 
change  of  property.  The  property  remaining  in  the  originsl 
owner,  the  profits  of  the  sale  in  the  defendant's  hands  will  be 
held  to  be  so  much  money  had  and  received  by  him  to  the 
use  of  the  plaintiffs.  Abbotts  Sfc  v.  Barry,  2  Brod.  &  Biogb. 
369,  6  Eng.  Com.  Law  Rep.  157. 

One  of  several  persons  who  were  partners  in  iftterest  pro- 
posed to  a  warrantor  to  procure  a  release  of  his  warranty  fot 
$  3000.  By  concealing  from  his  partners  this  negotiatioQ  aod 
falsely  affirming  to  them  that  the  warranty  was  worth  nothing) 
he  induced  them  to  execute  the  release.  The  $  3000  having 
been  received,  an  action  was  brought  against  him.  From  the 
plaintiff's  proportion  of  this  money  there  was  deducted  wbit 
he  had  paid  them  for  their  release  ;  and  then  the  plaintifi  i^ 
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covered  so  much  of  the  $  3000  as  the  defendant  against  equity 
and  good  conscience  detained  from  them.  Bliss  ^c.  v. 
Thompson^  4  Mass.  493. 

4.  Where  defendant  has  got  plaintiff  ^s  money  without  con- 
sideration. 

The  action  for  money  had  and  received  may  generally  be 
maintained  where  the  money  of  one  man  has  without  consid- 
eration got  into  the  pocket  of  another.  4  M.  &  S.  478 ;  Rew 
V.  Barber,  3  Cow.  280.  If  the  debt  of  C  to  B  be  paid  to  him 
first  by  A  and  afterwards  by  C,  what  was  due  B  having  been 
thus  twice  paid  him,  he  is  to  pay  back  one  of  the  sums ;  but 
not  to  C,  who  has  only  paid  what  he  owed.  Justice  is  done 
by  allowing  A  to  recover  it  in  an  action  for  money  received. 
Heard  v.  Bradford,  4  Mass.  329. 

The  cases  are  numerous  in  which  the  plaintiff  in  an  action 
for  money  received  has  recovered  back  money  paid  on  a  con- 
sideration which  has  failed.  Wright  v.  Colls,  8  Man.  Gr.  & 
Scott  163 ;  Deveaux  v.  Conolly,  Id.  667,  66  Eng.  Com.  Law 
Rep.  164,  166 ;  Wheeler  ^c.  v.  Board,  12  Johns.  363 ;  Col- 
ville  V.  Besly  ^c.  2  Denio  139. 

Since  Fenn  4*c.  v.  Harrison  4*c.  3  T.  R.  767,  and  Fydell 
▼.  Clark  4*c.  I  Esp.  447,  it  has  been  decided,  that  although 
in  the  case  of  a  bill,  note  or  other  instrument  of  the  like  na- 
ture which  passes  by  endorsement,  if  he  who  negotiates  it 
does  not  endorse  it,  he  does  not  subject  himself  to  that  res- 
ponsibility which  the  endorsement  would  bring  upon  him, 
viz.  to  an  action  to  be  brought  against  him  as  endorser,  yet 
notwithstanding  his  declining  to  endorse  the  bill  a  responsi- 
bility attaches  on  him,  when  he  puts  off  as  of  a  certain  des- 
scription  a  bill  which  turns  out  not  to  be  such  as  he  represents  it. 
Jones  4*c.  V.  Ryde  ffc,  6  Taunt.  488,  1  Eng.  Com.  Law  Rep. 
466.  A  party  passing  bank  notes  sometimes  promises  if  a  note 
is  not  good  to  make  it  good.  Then  he  is  answerable  for  its 
payment.  Hellings  v.  Hamilton,  4  W.  &  S.  462.  In  the 
absence  of  such  express  promise  he  is  not  answerable  that  the 
bank  shall  pay  the  notes ;  but  he  is  answerable  for  the  notes 
being  such  as  they  purport  to  be.  6  Taunt.  488.  The  law 
implying  a  promise  from  the  party  passing  a  bank  note  that 
it  is  genuine, — if  it  be  not.  there  may  as  stated  ante,  p.  367, 363, 
be  an  action  for  the  breach  of  that  promise  ;  or  if  money  or 
other  bills  which  pass  and  are  received  as  money  be  the  con- 
sideration given  for  the  counterfeit  note,  the  same  may  be  re- 
covered back  on  a  count  for  money  had  and  received.  This 
form  of  action  proceeding  on  the  ground  of  a  disaffirmance  of 
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the  contract  and  a  restitution  of  the  thing  given  in  exchange, 
a  tender  back  of  the  counterfeit  note,  before  action  brought, 
may  be  a  prudent  and  proper  step,  though  perhaps  not  indis- 
pensable. Watson  t^c.  v.  Cresap  Ifc,  1  B.  Monroe  195; 
Young  V.  Adams,  6  Mass.  182. 

A  stock-broker  was  employed  by  the  defendant   to  sell  for 
him  four  Guatemala  bonds ;  the  broker  sold  them  and  paid  the 
defendant  the  proceeds.     It  turning  out  that  the  papers  were 
unstamped  and  not  a  marketable  commodity,  the  broker  re- 
funded to  the  purchaser  what  he  had  paid.     It  was  considered, 
that  the  money  was  delivered  to  the  defendant  on  an  under-^ 
standing  that  the  bonds  he  had  received  from  the  defendant^ 
were  real  Guatemala  bonds  such  as  were  saleable  on  the  stoclc 
exchange ;  that  the  consideration  on  which   the  plaintiff  pai^ 
his  money  had  failed  as  completely  as  if  the  defendant  ha.fl 
contracted  to  sell  foreign  gold  coin  and  had  handed  overcouo^ 
ters  instead ;  and  that  the  money  received  by  the  defendant^ 
was  received  to  the  use  of  the  plaintiff.      Young  v.  Cole,  ^ 
Bingh.  N.  C.  724,  32  Eng.  Com.  Law  Rep.  302. 

A  bill  was  sold,  purporting  to  be  drawn  at  Sierra  Leone, 
and  available  against  the  parties  to  it,  but  so  far  from  answer- 
ing  that  description,  it  was  not  drawn  at  Sierra  Leone,  but  in 
England,  and  being  unstamped  was  unavailable.  Althoiigli 
the  vendor  did  not  endorse  the  bill,  and  stipulated  in  effect 
that  the  sale  should  be  without  warranty,  yet  an  action  for 
money  received  was  maintained  against  him  on  the  ground 
that  the  article  did  not  answer  the  description  of  that  which 
was  sold,  to  wit:  a  foreign  bill,  and  not  being  a  foreign  bill 
was  valueless.  Gompertz  v.  Bartlett,  2  El.  &  Black.  849,  75 
Eng.  Com.  Law  Rep.  849. 

The  seller  of  the  bill  though  not  liable  for  the  solvency  of 
the  parties,  is  liable  for  the  genuineness  of  the  instrument, 
and  for  its  being  what  it  purports  to  be.  If  instead  of  its 
having  been  drawn,  accepted  and  endorsed  as  it  purports  to 
be,  it  turns  out  that  that  which  purported  to  be  an  acceptance 
or  endorsement,  and  upon  which  the  vendee  relied,  was  afo^ 
gery  and  the  instrument  of  no  value,  the  failure  of  considera- 
tion entitles  the  vendee  to  recover  in  an  action  for  money  re- 
ceived. Fuller  4*c.  v.  Smith  ^•c.  1  C.  &  P.  197,  11  Eng. 
Com.  Law  Rep.  366 ;  Gurney  ^t.  v.  Woinersley  Sf^  28  Eng. 
Law  ifc  Eq.  256 ;  Baxter  v.  Duren,  29  Maine  434 ;  Lyons  f. 
Miller,  6  Grat.  440.  Nor  is  it  material  whether  the  person 
making  the  transfer,  receives  the  consideration  for  his  own  or 
another's  use,  unless  he  is  acting  as  an  agent  and  discloses  not 
only  his  agency  but  the  name  of  the  principal  for  whom  he 
is  acting.     S.  C. 
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lo  Pennsylvania,  when  an  instrument  not  negotiable  is 
ransferred  by  endorsement,  if  the  endorsement  use  the  words 
pay  without  recourse,"  the  position  of  the  parties  is  the 
une  with  as  without  them  ;  the  endorser  is  not  in  either  case 
able  as  such.  Still  it  may  be  a  question  on  the  evidence, 
rhether  the  endorsee  took  the  paper  subject  to  the  risk  of  the 
enuineness  of  the  payee's  signature  as  well  as  of  the  solvency 
f  the  parties.  Charnleyv,  Dulles, 8\Y,Sc.S. 361,  2,  Though 
16  instrument  be  negotiable  still  such  words  only  exempt  the 
adorser  from  that  liability  on  it  in  the  case  of  its  dishonour 
t  maturity  to  which  he  would  otherwise  be  subject  by  the 
iw  merchant.  Frazer  v.  D'Invilliers,  2  Barr  200.  They 
.0  not  exempt  him  from  such  obligation  as  he  would  be  un- 
ler  if  he  had  made  no  endorsement. 

The  contract  on  the  purchase  of  a  bill  of  exchange  drawn 
»n  a  foreign  country,  being  for  money  in  that  country,  and 
lOt  merely  for  the  paper,  bill  or  draft,  should  that  be  lost,  the 
[rawer  ought  to  give  other  bills  of  the  same  tenor  and  date 
irheu  the  same  is  necessary  to  enable  the  purchaser  lo  receive 
he  money.  If  the  drawer,  by  refusing  to  do  this,  prevent 
.he  purchaser  from  receiving  the  foreign  money,  it  has  been 
lecided  in  Virginia  that  the  purchaser  may,  in  an  action  for 
mooey  received,  recover  back  his  purchase  money  with  inte- 
T6«,  unless  in  case  of  the  drawee's  insolvency  the  drawer  has 
sustained  a  loss  by  the  purchaser's  negligence  in  not  present- 
ing the  bill,  or  giving  notice  of  the  protest,  in  due  time. 
Murray  ^  Co.  v.  Carret  ^c.  3  Call  376.  See  ante,  p.  218, 
ch.  24. 

If  the  endorsee  of  a  note  fail  of  recovering  against  the  pro- 
Oiiser  upon  the  ground  of  an  illegal  consideration  or  some 
Wbstantial  defence  against  the  contract  which  proved  that  the 
Wttkcr  of  the  note  was  not  liable  upon  it,  when  it  was  en- 
^rted,  he 'is  then  entitled  to  the  money  he  had  paid  his  en- 
^^T  upon  a  bargain  and  consideration  which  had  failed  on 
^  part ;  the  note  transferred  not  being  what  it  purported  to 
"•>  a  good  recoverable  note  against  the  promiser.  Copp  v. 
McDugall,  9  Mass.  6.  The  case  of  Prevail  v.  Fitch,  5 
^hart.  331,  goes  yet  farther;  so  much  farther  that  it  may  be 
^cult  to  sustain  it  consistently  with  the  distinction  between 
^  act  done  bv  mistake  of  fact  and  one  done  by  mistake  of 

In  Virginia  and  Kentucky  an  assignment  is  considered  as 
^^ishing  presumptive  evidence  that  the  amount  of  the  note 
^  bond  assigned  was  paid  by  the  assignee  to  the  assignor; 
^  upon  that  presumption,  if  not  disproved,  the  assignee  may 
^ver  in  assumpsit  for  money  had  and  received  on  proving 
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(as  mentioned  ante,  p.  271,)  due  diligence  and  the  maker's 
insolvency.  Maxey  4*c.  v.  Fore^  3  B.  Monroe  476;  McWHr 
Hams  V.  Smith,  1  Call  125. 

An  action  will  lie  in  England  to  recover  back  money  paid 
by  way  of  consideration  for  a  bond  which  cannot  be  put  in 
force.     Tappenden  4*c.  v.  Randall^  2  Bos.  &,  Pul.  467.     Tht 
action  to  recover  back  money  paid  for  the  purchase  of  an  ao* 
nuity  which  has  ceased  to  exist,  may  not  lie  if  the  purchase 
took  eflect  during  the  existence  of  the  annuity,  though  but 
for  an  instant ;  but  it  will  lie  if  the  annuity  had  ceased  lo 
exist  before  the  purchase ;  for  then  the  plaintiff  has  got  no- 
thing for  his  purchase  money.     Strickland  v.  Turner^  7  W. 
H.  &  G.  217.     And  when  an  annuity  is  set  aside  not  for  aoj 
fraud  in  the  transaction,  but  merely  for  a  mistake  or  omissioo 
in  the  form  of  the  memorial,  it  is  considered  that  from  the 
time  the  grantor  elects  to  treat  the  annuity  as  void,  it  is  ao- 
conscientious  in  the  party  to  whom  money  was  paid  as  the 
consideration  to  retain  that  money.     Shove  v.  Webbj  1  T.  R. 
732 ;  Waters  v.  Mansell,  3  Taunt.  56.     In  such  case  though 
the  consideration  money  may  be  regarded  as  money  had  and 
received  by  the  grantor  at  the  time  of  its  payment  to  bio, 
yet   notwithstanding,  Walker  v.  Liscarray,  6  Esp.  98,  it  is 
only  from  the  time  of  the  grantor^s  election  to  tn*at  the  an- 
nuity as  void,  that  it  is  money  had  and  received  by  the  gran- 
tor to  the  use  of  the  grantee.     Cowper  4*c.  v.  GodmoiU^  9 
Bingh.  743,  23  Eng.  Com.  Law  Rep.  452,  cited  ante,  1  Kob. 
Pract.  4S4. 

With  respect  to  tlie  premiums  paid  for  running  the  risk  of 
indemnifying  the  assured  there  are  two  general  rules.  1- 
That  where  the  risk  has  not  been  run,  whether  its  not  having 
been  run  was  owing  to  the  fault,  pleasure  or  will  of  the  in- 
sured, or  to  any  other  cause,  the  consideration  for  the  pre- 
mium fails,  and  the  premium  shall  be  returned.  2.  That 
though  the  risk  depends  on  the  nature  and  length  of  the  voy- 
age, yet  if  it  has  once  commenced  (though  it  be  only  for  81 
hours  or  less,)  there  shall  be  no  apportionment  or  letnm of 
premium  afterwards.  Tyne  r.  FUlcher,  Cowp.  668;  Shi- 
ner V.  Gordon  «S*r.  12  East  296. 

Under  the  first  of  these  niles  there  may^  in  the  actioo  iSot 
money  received,  be  recovered  back  as  money  received  wilt 
out  consideration,  a  premium  paid  on  a  policy  of  iiisaraoet 
which  is  void.  Martin  v.  Siil^ell,  1  Show.  156;  Holitt 
That  is  when  no  fault  is  imputable  to  the  plaintiff  for  euiei^ 
iug  into  the  contract,  yChm  Sr.  v.  Bruce,  12  East  225;)  tf' 
lie  declares  his  dissent  from  the  illegal  policy  or  wager  befiM* 
the  event  happens :  whereby  the  coatnct  is  rescinded.   ^ 


OH.    41.]  ACTION  ON    PROMISES.  459 

hort  V.  Walsh,  3  Taunt.  277;  Bush  v.  Walsh  ^c.  4  Id.  290. 
Bat  if  at  the  time  of  making  the  insurance  he  knows  it  to  be 
illegal,  the  case  comes  within  the  principle  of  Lowry  v.  Bour- 
driUj  Dougl.  451 :  a  recovery  is  then  prevented  by  the  ille- 
gality in  the  transaction.  Andree  ^c.  v.  Fletcher,  3  T.  R. 
866 ;  Lubbock  4-c.  v.  Potts,  7  East  449. 

There  are  other  cases  in  which  courts  have  sustained  the 
action  for  money  received,  where  it  proceeded  in  disaffirmance 
of  an  executory  illegal  contract  and  was  commenced  before 
the  money  which  the  defendants  contracted  to  pay,  was,  by 
the  terms  of  the  contract  payable ;  cases  in  which  the  courts 
have  said  the  plaintiff  had  a  right  to  treat  the  contract  as  void, 
and  recover  back  the  consideration  money.  White  v.  Frank- 
lin Bank,  22  Pick.  189. 

It  is  established  in  England  that  a  plaintiff,  having  paid 
his  money  for  shares  in  a  concern  which  never  came  into  ex- 
iileuce  or  a  scheme  which  was  abandoned  before  it  was  car- 
ried into  execution,  has  paid  it  on  a  consideration  which  has 
fiuled  and  may  recover  it  back  as  money  had  and  received  to 
his  use  unless  he  can  be  shewn  to  have  consented  to  or  acqui- 
eaced  in  the  application  of  the  money  which  the  directors  have 
made.  Ashpitel  v.  Sercombe,  5  W.  H.  &  G.  162 ;  Nockels  v. 
Crosby  S^c  3  Barn.  &,  Cress.  814,  10  Eng.  Com.  Law  Rep. 
837 ;  Kempson  v.  Saunders,  4  Bingh.  5,  13  Eng.  Com.  Law 
Bep.  321;  Walstab  v.  Spotteswoode,  15  M.  &  W.  515,  16; 
Clements  v.  Todd,  1  W.  H.  &  G.  268 ;  Ward  v.  Lord  Lon- 
dssborough,  12  Com.  Bench  (3  J.  Scott)  252,  74  Eng.  Com. 
Law  Rep.  252. 

Money  advanced  by  a  factor  upon  goods  is  recovered  back 
iometimes  when  the  consideration  fails  on  which  the  factor 
aeeepted  and  paid.  But  where  after  the  sale  the  factor,  without 
mentioning  to  whom  he  has  sold  or  what  security  he  has 
taken,  sends  an  account  of  sales,  merely  mentioning  the  amount 
ef  the  sales  and  the  deduction  for  charges,  and  enclosing  his 
the  factor's  promissory  note  for  the  nett  proceeds,  this  has  been 
regarded  as  closing  the  transaction  so  far  as  to  preclude  the 
bctOT  from  recovering  back  the  money  paid  on  the  note  when 
it  was  proved  that  the  person  to  whom  the  goods  were  sold 
was  notoriously  in  insolvent  circumstances  at  the  time  of  the 
mie.     Simpson  ^c.  v.  Swan,  3  Camp.  291. 

Where  the  transaction  is  a  sale  of  a  slave,  to  be  consumma- 
ted by  a  delivery  at  a  different  time  and  place,  and  the  slave, 
when  the  contract  of  sale  was  made,  was  in  fact  either  dead 
W  dying,  the  court  of  appeals  of  Maryland  was  of  opinion 
that  the  purchaser  might  recover  back  the  money  which  he 
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had  paid  ;  the  consideration  having  entirely  failed.     Franklin 
^c.  V.  Long,  7  Gill  &  J.  420. 

An  action  for  money  had  and  received  is  maintainable, 
where  the  defendant  has  received  the  money  of  the  plaintiffs 
as  the  price  of  goods  which  he  ought  to  have  delivered  them 
but  did  not  deliver;  the  money  then  appears  to  have  been  re- 
ceived on  a  consideration  which  has  failed.  Hudson  ^c,  v. 
Robinson,  4  M.  &  S.  478.  And  though  the  goods  may  hare 
been  sold  as  partnership  property  and  the  contract  therefor 
signed  by  the  defendant  for  the  firm,  and  the  payment  made 
on  a  bill  of  exchange  signed  by  him  for  the  firm,  yet  if  he 
had  no  right  to  sell  the  goods,  and  the  money  was  received  hj 
him  alone  and  applied  to  the  use  not  at  all  of  his  partners  bat 
exclusively  of  himself,  the  action  for  this  money  is  maintaina- 
ble against  him  alone.     /S^.  C. 

Money  may  have  been  paid  by  a  vendee  on  account  of 
goods,  with  respect  to  which  something  may  have  remained 
to  be  (lone  by  the  vendor.  On  the  principle  stated  ante,  p.  416, 
17,  such  goods  remaining  at  the  vendor's  risk,  when  they  are 
destroyed  by  fire,  the  vendee  may  recover  back  what  he  lias 
paid  on  account  thereof.  Rugg  i^*c.  v.  Mineil  ^.  II  East 
210. 

The  same  principle  has  been  applied  in  Massachusetts  to  an 
agreement  to  purchase  a  house  casually  destroyed  by  fire  be- 
fore the  purchase  is  completed :  neither  party  being  in  fault 
the  loss  was  on  the  vendor,  who  at  the  time  of  the  fire  was 
the  legal  owner  of  the  property.  What  the  vendee  had  paid 
was  recovered  back.      Thompson  v.  Gould,  20  Pick.  134. 

The  vendee  has  a  right  to  require  the  vendor  to  give  him 
the  |x>ssession,  or  the  means  of  obtaining  the  possession,  of 
the  thing  purchased.  The  vendor  must  do  all  that  is  neces- 
sary to  vest  the  vendee  with  the  property  in  it ;  he  must  gire 
the  vendee  such  assurance  or  transfer  as  was  contemplated  bjr 
the  contract  or  the  vendee  may  recover  back  his  money  as 
paid  upon  a  consideration  which  has  failed.  ScurfieU  v. 
Goitland.  6  East  241;  Wilkinson  v.  Lloyd,  7  Adol.'  &  El. 
N.  S.  44,  53  Eng.  Com.  Law  Rep.  44. 

In  a  case  in  Pennsylvania  where  land  of  the  description  con- 
tained in  the  deed  from  the  defendant  to  the  plaintiff  could 
not  be  found,  the  consideration  money  that  had  been  paid  wtf 
recovered  back  in  an  action  for  money  received.  D^utriektr. 
Melchor,  1  Dall.  42^.  And  in  New  York,  in  a  case  whereifl 
there  was  an  agreement  under  seaL  for  the  sale  of  land,  tht 
court  held  that  the  purchaser  had  his  election  either  to  proceed 
on  the  covenant  and  recover  damages  for  the  breach,  or  todit- 
affirm  the  coutract  and  bring  assumpsit  to  recover  back  trbit 
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he  had  paid  on  a  consideration  which  had  failed.  Weaver  v. 
Bentley^  I  Caines's  Rep.  47.  This  judgment  was  dissented 
from  by  Livingston^  J.,  who  thought  the  action  of  covenant 
should  be  resorted  to ;  he  expressed  the  opinion  that  D^utricht 
V.  Melchor  could  not  be  law. 

In  Massachusetts,  also,  one  judge  has  laid  it  down  as  a 
-'general  principle,  that  when  the  whole  consideration  fails — 
when  the  title  is  entirely  nugatory — so  that  nothing  passes  by 
the  conveyance,  purchase  money  may  be  recovered  back." 
Morton,  J.  in  Claffin  v.  Godfrey,  21  Pick.  9.  But  generally 
speaking  the  consideration  paid  for  the  purchase  of  land  which 
is  conveyed  by  deed,  cannot  be  recovered  back  in  an  action 
ibr  money  received,  although  the  title  fail  in  the  purchaser's 
hands ;  and  this  because  there  are  either  covenants  upon  which 
he  may  have  a  remedy,  or  if  there  be  not,  the  absence  of  them 
is  evidence  that  he  took  the  title  at  his  own  risk.  Parker^ 
C.  J.  in  Watkins  v.  Otis  ^c.  2  Pick.  98 ;  Wallis  v.  Wallis, 
4  Mass.  135.  As  every  purchaser  of  land  may  protect  his 
purchase  by  proper  covenants,  where  the  title  is  conveyed, 
the  rule  of  caveat  emptor  applies.     3  Bos.  &  Pul.  170. 

Where  the  vendee  does  not  claim  the  right  of  disaffirming 
his  contract  for  the  purchase  of  land,  but  has  consummated  it 
by  accepting  a  deed  which  specifies  the  quantity  of  acres  and 
the  consideration  in  money,  he  cannot,  upon  the  ground  of 
the  sale  having  been  by  the  acre,  and  payment  made  for  a 
greater  number  of  acres  than  in  fact  there  was,  maintain  an 
action  for  money  received,  to  recover  the  difference  between 
'What  ought  to  have  been  and  what  was  paid.  The  allegation 
being  not  of  fraud  but  only  mistake,  the  redress  for  such  mis- 
take must  be  sought  in  equity.  Howes  v.  Barker,  3  Johns. 
606. 

If  as  a  security  for  the  purchase  money  of  lands,  the  vendee 
assign  bonds  to  the  vendor,  who  receives  the  money  therefor, 
then  so  much  of  that  money  as  shall  not  exceed  the  purchase 
money  and  interest,  may  be  retained  by  the  vendor  so  long  as 
he  has  a  right  to  demand  the  purchase  money.  But  if  the 
Vendor's  covenant  to  convey  the  land  be  a  condition  prece- 
dent to  his  right  to  demand  the  purchase  money,  and  he  by 
conveying  the  land  to  another  puts  it  out  of  his  power  to 
comply  with  that  condition  precedent,  it  follows  that  the  ven- 
dee is  under  no  obligation  to  pay  the  purchase  money,  and 
consequently  that  the  vendor  is  bound  ex  cequo  et  bono  to  re- 
store what  he  had  received  merely  as  a  pledge  to  secure  its 
payment ;  and  an  action  for  money  received  is  proper  to  com- 
pel him  to  do  so.  Brockenbrough  v.  WartPs  adrnW,  4  Rand. 
352.     So  if  a  principal  should  put  in  the  hands  of  his  surety 
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money  for  his  indemnity,  when  the  latter  is  discharged 
his  suretyship,  either  by  law  or  the  act  of  the  creditor,  bis 
lien  upon  the  money  has  ceased,  and  the  law  implies  a  promise 
to  repay  it.      Watldns  v.  Otis  i^c.  2  Pick.  96. 

Lord  Kenyon  often  ruled  that  where  a  person  sells  an  inte- 
rest, and  it  appears  that  the  interest  which  he  pretended  to  sell 
was  not  a  true  one ;  as  for  example,  if  it  was  for  a  less  number 
of  years  than  he  had  contracted  to  sell,  the  buyer  may  con- 
sider the  contract  as  at  an  end,  and  bring  an  action  for  money 
had  and  received,  to  recover  back  any  sum  of  money  he  may 
have  paid  in  part  performance  of  the  contract.     Farrer  v. 
Nightingale  2  Esp.  639.     The  rule  of  caveat  emptor  adopted 
in  Bree  v.  Holbech,  Dougl.  654,  and  other  cases  where  a  re- 
gular conveyance  was  made,  is  not  disturbed.    Parker  v.  Par' 
mele,  2  Johns.  135.     But  where  there  has  been  no  snob  con- 
veyance, money  paid  on  a  mistake — that  the  vendor  was  whea 
he  was  not  the  representative  of  the  lessee — has  been  recovered 
back  in  an  action  for  money  received.  Cripps  ▼.  Reade^  6  T.  R. 
406.    The  money  has  been  recovered  back  where  the  pajrmeot 
was  by  mistake,  Johnson  v.  Johnson,  3  Bos.  &  Pal.  170 ;  J?f* 
Hot  v.  Edwards,  Id.  181 ;  1  Mason  215 ;  or  where  the  contnet 
has  been  rescinded,    Burrough  v.  Skinner^  5  Burr.  8639; 
Gilles  V.  Maynard,  5  Johns.  87;  Judson  v.  WasSj  11  Johm 
527;   Van  Eps  v.  Corp.  of  Schenectady,  12  Johna  442,3; 
Forster  v.  Hoggart,  15  Adol.  &  El.  N.  S.  168,  69  Eng.  Con. 
Law  Rep.  168;  Lawrence  v.  Taylor,  5  Hill  114;  bat  ool 
otherwise,  Hudson  v.  Swift,  20  Johns.  27.     A  vendee  who 
after  making  payment  in  part  refused  to  perform  the  contract 
by  accepting  a  deed  and  giving  a  mortgage,  was  not  allowed 
to  recover  back  what  he  had  paid ;  notwithstanding  the  ven- 
dor after  such  refusal  sold  the  land.     Ketchum  v.  Evertsm^ 
13  Johns.  364. 

5.  Special  contract  must  be  rescinded  to  enable  partg  to  rat- 
rer  back  money  for  failure  of  eonsidenUum, 

The  action  for  money  received  does  not  lie  for  money  pail 
under  a  special  contract  which  is  not  rescinded.  Westom  v* 
DofcneSy  I  Dougl.  23 ;  7  Man.  A  Grmng.  599. 

«*The  distinction,"  sa3rs  Butter,  J.,  <*  between  those  case0 
where  the  contract  is  open,  and  where  it  is  nol  ao,  is  this;  if 
the  contract  be  rescinded,  either  by  the  original  tenns  of  tbs 
contract,  where  no  act  remains  to  be  d«HM  by  the  deAoditf 
himself,  or  by  a  subsequent  assent  by  the  defendant,  the  piaia* 
tiff  is  entitled  to  reeover  back  his  whole  aionef ;  and  tkeo  ^ 
aetkm  for  money  had  and  leeeived  will  lie.     Art  if  the  cos- 
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tract  be  not  open,  the  plaintiff's  demand  is  not  for  the  whole 
Slim,  but  for  the  damages  arising  out  of  that  contract."  7W- 
er$  V,  Barrett,  1  T.  R.  136.  This  case  was  considered  by 
Ashurstj  J.  "like  the  common  cases  where  either  party  puts 
an  end  to  a  conditional  agreement."  Here,  where  money  was 
paid  for  a  chaise,  "  the  condition  was  to  return  the  chaise  if 
not  approved  of:  therefore,  the  moment  it  was  returned,  the 
contract  was  at  an  end,  and  the  defendant  held  the  money 
without  conscience  and  against  consideration."  Id.  135.  And 
the  plaintiff  recovered  it  back. 

One  party  prevented  by  the  other's  default  from  performing 
what  he  undertook  to  do,  has  put  an  end  to  the  whole  con- 
tract, and  in  an  action  for  money  received  recovered  back  the 
money  that  he  had  paid  under  it.     Giles  4*c.  v.  Edwards,  7 
T.  R.  177.     But  it  is  remarked  by  Heath,  J.,  that  there  never 
has  been  a  case  in  which  a  plaintiff  having  received  benefit 
from  a  thing  which  has  afterwards  been  recovered  from  him, 
has  been  allowed  to  maintain  an  action  for  the  consideration 
originally  paid.     Taylor  v.  Hare,  4  Bos.  &  Pul.  262.     In  con- 
sideration of  a  sum  of  money,  the  defendant  having  permitted 
the  plaintiff  to  use  his  patent,  the  plaintiff,  who  had  to  some 
extent  used  it,  was  not  allowed  to  recover  back  what  he  paid 
for  the  use.     S.  C. 

To  constitute  a  title  to  recover,  the  contract  on  the  one  side 
mnst  not  only  not  be  performed  or  neglected  to  be  performed, 
Imt  there  must  have  been  something  equivalent  to  saying,  "  I 
rescind  this  contract," — a  total  refusal  to  perform  it  or  some- 
thing equivalent  to  that,  which  would  enable  the  plaintiff  on 
his  side  to  say,  "If  you  rescind  the  contract  on  your  part,  I 
will  rescind  it  on  mine."  3  W.  H.  &  G.  158.  That  prin- 
ciple is  laid  down  and  enforced  in  a  variety  ol  cases  cited  in  2 
Smith's  Lead.  Cas.  20,  in  the  note  to  Cutter  v.  Powell 

"  I  take  it,"  says  Baron  Parke,  "  to  be  clear  that  in  order 
to  entitle  a  person  who  has  put  money  into  the  hands  of  ano- 
ther, to  recover  it  back  upon  the  ground  that  he  has  a  right 
lo  treat  the  contract  as  rescinded,  it  must  be  made  out  clearly 
that  the  other  party  has  rescinded  the  contract  upon  his  part." 
Bkrensperger  v.  Anderson,  3  W.  H.  &  G.  158 ;  Johnson^s 
f**  V.  Jennings*  admW,  10  Grat.  1.  And  when  a  contract 
itfeecinded,  both  parties  are  to  be  put  in  the  same  condition 
they  were  in  before  the  contract  was  entered  into.  Fitt  v. 
Cusanet,  4  Ifan.  &  Gr.  466,  43  Eng.  Com.  Law  Rep.  466. 
It  mast  be  rescinded  in  toto.  The  defendants  who  refuse  to 
^^  into  effect  the  contract  must  pay  back  to  the  plaintiff 
the  money  paid  upon  it,  Raymond  4^.  y.  Bearnardj   12 
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Johns.  274 ;   and  surrender  every  thing  received  under  it, 
Voorhees  S^c.  v.  Earl  ^c.  2  Hill  288. 

If  there  be  a  part  execution  of  the  agreement  which  can* 
not  be  or  is  not  so  rescinded,  as  to  put  the  parties  in  statu  quo^ 
then  the  consideration  has  not  wholly  failed,  and  for  money 
paid  imdi'T  the  agrecmetit,  the  action  for  money  received  will 
not  lie.  Hunt  v.  Silk,  5  East  452;  Blackburn  v.  Smith,  i 
W.  II.  &  G.  791,  2.  A  vendee  who  has  paid  money  for 
things  sold  him  must  return  such  of  those  things  as  he  re- 
ceived, if  he  would  treat  the  sale  as  a  nullity  and  demand  his 
money  as  paid  without  consideration.  Conner  v.  HendenoK^ 
15  Mass.  321.  For  example,  if  one  gross  sum  be  paid  fori 
cow  and  a  quantity  of  hay,  and  the  vendor  delivers  the  cow 
but  refuses  to  deliver  the  hay,  the  vendee  must  return  the  cow 
to  enable  him  to  recover  back  the  money  paid.  Miner  r. 
Bradley,  22  Pick.  458.  If  there  be  an  entire  contract  for  the 
purchase  of  a  cargo  of  corn,  and  the  vendee  has  advanced  on 
the  whole  cargo,  and  has  not  rescinded  the  contract,  he  can- 
not recover  back  of  his  advance  what  exceeds  the  value  of 
that  portion  of  the  cargo  retained  by  him.  Clark  v.  Baker, 
5  Metcalf  452. 

The  supreme  court  of  Massachusetts  has  decided  that  when 
a  horse  is  sold  upon  a  warranty  that  he  is  sound,  and  at  the 
time  of  the  sale  the  vendor  knows  that  he  is  not  sound,  this 
is  such  a  fraud  in  him  as  will  render  the  contract  void  at  the 
election  of  the  vendee.  If  he  chooses  to  consider  the  con- 
tract as  void  he  must  return  the  horse  within  a  reasonable  time, 
and  then  he  may  maintain  an  action  for  the  purchase  money 
as  money  had  and  received  to  his  use.  If  he  had  exchanged 
horses  and  given  money  as  boot  he  may  not  only  maintain 
that  action  for  his  money,  but  also  trover  for  the  horse  he 
parted  with  in  exchange.  Kimball  v.  Cunningham,  4  Masi 
504.  The  decision  since  made  by  the  common  pleas  in 
Lewis  V.  Cosgrave,  2  Taunt.  2,  so  far  as  it  goes,  is  in  accord- 
ance with  the  same  doctrine.  It  is  sustained  upon  the  ground 
o(  fraud;  the  effect  of  which  was  adverted  to  on  p.  454. 

The  rule  is  different  when  fraud  is  not  made  out.  Where 
money  and  a  horse  were  given  in  exchange  for  another  hone 
which  was  warranted  sound,  but  was  found  to  be  unsound, 
and  was  offered  to  be  returned,  the  party  paying  the  money 
was  not  allowed  to  recover  it  back  in  an  action  for  money  re- 
ceived. Power  V.  Wells,  Cowp.  818.  The  special  contract 
continuing  open,  the  plaintiff  must  state  that  contract  and  the 
breach  of  it.  Buller,  J.,  1  T.  R.  136.  It  has  been  held  that 
the  party  complaining  of  the  breach  of  warranty  must  soe 
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upon  that  warranty,  notwithstanding  that  in  a  subsequent 
conversation  the  defendant  said  that  if  the  horse  were  un- 
sound he  would  take  it  again  and  return  the  money.  For 
this  conversation  was  regarded  not  as  an  abandonment  of  the 
original  warranty,  the  performance  of  which  the  vendor  still 
insisted  upon,  but  as  a  declaration  that  if  the  warranty  were 
diewn  to  be  broken  the  vendee  would  do  that  which  is  usu- 
•llf  done  in  such  cases,  take  back  the  horse  and  repay  the 
money.  The  question  on  the  warranty  remaining  to  be  dis* 
enssed,  it  was  considered  the  action  ought  to  be  in  a  shape  to 
give  the  defendant  notice  of  the  question — an  action  upon  the 
warranty.     Payne  v.  Whale^  7  East  274. 

Though  the  dictum  of  Lord  Eldon  in  Curtis  v.  Hannay^ 
3  Esp.  83,  has  been  adopted  in  Mr.  Starkie^s  excellent  work 
OD  the  law  of  evidence,  part  iv.,  p.  645,  it  is  not  to  be  recon- 
ciled with  the  cases  of  Weston  v.  Downes,  Towers  v.  Bar^ 
reitj  Power  v.  WellSj  and  Payne  v.  Whakj  which  in  England 
have  been  always  acted  on  and  are  regarded  as  rightly  decided. 
8ire^  v.  JBfoy,  2  Barn.  &  Adol.  456,  22  Eng.  Com.  Law 
Rep.  122.  This  case,  which  was  much  considered,  is  appro- 
ved in  Gompertz  v.  Denton,  1  C.  &  M.  207. 

The  result  of  the  cases  is  stated  by  Washington,  J.  to  be 
this :  if.  upon  a  sale  with  a  warranty,  or  if,  by  the  special 
terms  of  the  contract,  the  vendee  is  at  liberty  to  return  the 
article  sold,  an  offer  to  return  it  is  equivalent  to  an  offer  ac- 
^pted  by  the  vendor,  and,  in  that  case,  the  contract  is  re- 
scinded and  at  an  end,  which  is  a  sufficient  defence  to  an  ac- 
tion brought  by  the  vendor  for  the  purchase  money,  or  to  en- 
able the  vendee  to  maintain  an  action  for  money  had  and  re- 
eeived  in  case  the  purchase  money  has  been  paid.  The  con- 
sequences are  the  same  where  the  sale  is  absolute,  and  the 
vendor  afterwards  consents,  unconditionally,  to  take  back  the 
property;  because,  in  both,  the  contract  is  rescinded  by  the 
agreement  of  the  parties,  and  the  vendee  is  well  entitled  to 
retain  the  purchase  money  in  the  one  case,  or  to  recover  it 
bock  in  the  other.  But  if  the  sale  be  absolute,  and  there  be 
BO  subsequent  agreement  or  consent  of  the  vendor  to  take 
back  the  article,  the  contract  remains  open,  and  the  vendee  is 
put  to  his  action  upon  the  warranty,  unless  it  be  proved  that 
the  vendor  knew  of  the  unsoundness  of  the  article,  and  the 
vendee  tendered  a  return  of  it  within  a  reasonable  time. 
Tkamton  v.  Wynn,  12  Wash.  192.  This  rule  has  been  acted 
on  in  many  of  the  states.  Kase  v.  John,  10  Watts  109 ; 
Carter  4*c.  v.  Walker,  2  Richardson  45 ;  Lightburn  v.  CoO' 
fer,  I  Dana  273;   Voorhees  v.  Earl,  2  Hill  291. 

YoL.  II. — 30 
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6.  Right  to  recover  back  money  paid  under  a  mistake  as  to 
the  fads.     How  far  this  right  may  be  affected  by  laches. 

An  action  will  generally  lie  to  recover  back  money  paid 
under  a  mistake  as  to  the  facts.  Union  Bank  v.  U.  S.  Bank, 
3  Mass.  74 ;  Dana  v.  Kemble,  17  Pick.  549. 

A  bar  of  silver  is  sold  and  paid  for  according  to  the  weight 
as  ascertained  by  the  assayer's  certificate ;  it  turns  out  that 
there  was  a  mistake ;  that  the  true  assay  instead  of  being  4 
oz.  as  paid  for  was  only  2  oz.  7  dwts.  There  being  an  offer 
to  return  the  bar  and  the  contract  being  rescinded,  the  vendee 
recovers  back  the  difference  in  value  between  the  supposed  and 
true  weight.     Cox  Sfc.  v.  Prentice^  3  M.  &;  S.  344. 

Money  paid  in  discharge  of  a  claim  which  was  believed  to 
be  a  subsisting  debt  but  had  in  fact  been  previously  paid,  may 
be  recovered  back.  If  the  first  payment  was  to  a  constable 
authorized  to  collect  the  claim,  the  recovery  may  be  against 
the  party  imder  whose  authority  he  acted.  Pool  v.  Drury^ 
7  Iredell  120.  The  recovery  back  will  be  by  the  party  t(^ 
whom  in  justice  the  money  should  go.     See  ante^  p.  455. 

The  endorser  of  a  note,  or  the  drawer  or  endorser  of  a  bill^ 
pays  it  ill  ignorance  of  the  fact  that  there  has  not  been  such  de- 
mand on  the  maker  or  such  protest  as  the  law  requires.    See 
ante  J  p.  211-215.      Garland  v.  Salem  Bank,  9  Mass.  409; 
Chase  v.  Taylor,  4  Harris  &,  Gill  59.     Or  the  surety  in  a 
bond  under  a  mistake  as  to  the  facts  makes  a  payment  which 
under  the  terms  of  his  bond  he  was  not  bound  to  make. 
Mills  V.  Alderbury  Union,  3  W.  H.  &  G.  589.     In  such  cases 
the  money  paid  may  be  recovered  back. 

A  bill  of  exchange  having  been  sent  by  the  plaintiff  to  the 
defendant,  it  was  represented  by  the  latter  to  the  former  tint 
the  bill  had  not  a  proper  stamp  and  was  therefore  void ;  aod 
on  this  representation  the  plaintiff  paid  the  money.  The  Ull 
in  fact  was  drawn  in  Ireland,  and  according  to  the  law  nsgn- 
latiug  it,  was  valid ;  but  of  the  fact  that  it  was  drawu  there 
the  plaintiff  was  ignorant,  and  there  was  nothing  to  lead  him 
to  suppose  that  such  was  the  fact.  The  money  was  considered 
as  paid  under  a  mistake  of  fact  and  on  this  ground  recovered 
back.  Milnes  v.  Duncan,  6  Bam.  &  Cress.  67 1^  13  Eog. 
Com.  Law  Rep.  295. 

The  case  is  yet  more  clear  where  the  payment  which  the 
plaintiff  has  made  was  induced  by  the  defendant's  suppressing 
a  material  fact  which  he  knew  and  was  bound  to  commuoi- 
cate ;  for  such  a  suppression  of  the  truth  constitutes  a  fraud. 
BilUng  V.  Ries,  1  Car.  ^  Marsh.  26,  41  Eng.  Com.  Lit 
Rep.  20. 
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There  is  an  intimation  by  Bay  ley,  J.,  that  there  should  be 
no  laches  on  the  part  of  the  plaintiff  in  omitting  to  avail 
himself  of  the  means  of  knowledge  within  his  power.  6 
Barn.  6c  Cress.  671.  This  position  underwent  discussion  in 
Washington  v.  Pollard,  5  Grat.  440. 

In  England  it  is  decided  that  a  party  may  recover  back  mo- 
ney which  he  paid  under  the  influence  of  a  mistake — a  for- 
getfulness — of  facts  within  his  knowledge.  Lucas  v.  Wors- 
wick,  1  M.  &  Rob.  293 ;  2  Smith's  Lead.  Cas.  243.  In  one 
case  Lord  Abinger  told  the  jury  that  if  the  parties  once  knew 
the  facts  they  must  be  taken  still  to  know  them,  and  could 
not  recover  by  saying  that  they  had  since  forgotten  them  ; 
but  he  admitted  afterwards  that  in  so  telling  the  jury  he  laid 
down  the  rule  too  widely.  "I  think"  (he  said)  "the  know- 
ledge of  the  facts  which  disentitles  the  party  from  recovering 
must  mean  a  knowledge  existing  in  the  mind  at  the  time  of 
payment."     Kelly  v.  Solari,  9  M.  &  W.  58. 

Where,  said  Baron  Parke,  money  is  paid  to  another  upon 
the  supposition  that  a  specific  fact  is  true,  which  would  enti- 
tle the  other  to  the  money,  but  which  fact  is  untrue,  and  the 
money  would  not  have  been  paid  if  it  had  been  known  to  the 
payer  that  the  fact  was  untrue,  it  is  against  conscience  to  re- 
tain the  money,  and  an  action  will  lie  to  recover  it  back  ;  but 
a  demand  may  perhaps  be  necessary  in  those  cases  in  which 
the  party  receiving  may  have  been  ignorant  of  the  mistake. 
If  indeed  the  money  is  intentionally  paid,  without  reference 
to  the  truth  or  falsehood  of  the  fact,  the  plaintiff  meaning  to 
waive  all  enquiry  into  it,  and  that  the  person  receiving  shall 
have  the  money  at  all  events,  whether  the  fact  be  true  or  false, 
the  latter  is  certainly  entitled  to  retain  it ;  but  if  it  is  paid 
under  the  impression  of  the  truth  of  a  fact  which  is  untrue, 
it  may,  generally  speaking,  be  recovered  back,  however  care- 
less the  party  paying  may  have  been  in  omitting  to  use  due 
diligence  to  enquire  into  the  fact.  Kelly  v.  Solari,  9  M.  &; 
W.  68;  Baltimore  ^  Siisq.  R,  R,  Co.  v.  Faunce  ^c,  6  Gill 
77.  The  same  principle  is  applied  when  a  note  is  given  under 
a  mistake  as  to  the  facts.  A  party  may  have  the  means  of 
knowledge  without  having  the  knowledge  itself.  Thinking 
himaelf  liable  upon  a  bill,  he  may  give  a  note  in  satisfaction 
of  it ;  but  if  he  give  it  in  ignorance  of  a  fact  that  had  freed 
him  from  liability  on  the  note,  then  he  is  not  bound  to  pay  the 
note.  Bell  v.  Gardiner,  4  Man.  &  Grang.  11,  43  Eng.  Com. 
Law  Rep.  16. 

But  the  party  paying  must  not  be  guilty  of  laches.  Skyring 
T.  Orwnwoodf  4  Barn.  &  Cress.  281,  10  Eng.  Com.  Law  Rep. 
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335 ;  Maule,  J.,  7  Man.  Gr.  &  Scott  67,  62  Eng.  Com.  La^ 
Rep.  67. 

When  a  debt  is  paid  to  a  bank  in  notes  purporting  to  be  thei 
own,  and  which  they  have  the  best  means  of  detecting  if  spa 
rious,  nothing  short  of  immediate  notice  to  the  payer,  and  dc 
mand  of  him  for  payment  could  authorize  them  to  maintai 
an  action  for  the  money.  A  party  thus  called  upon  has 
right  to  call  upon  him  from  whom  he  received  the  notes,  an 
this  latter  upon  the  one  behind  him  &.c.  until  they  are  tracai 
back  to  him  who  forged  them.  Olfmcesier  Bank  r.  SoIm 
Bank,  17  Mass.  45 ;  U.  S.  Bank  v.  Bank  of  Georgia^  I 
Wheat.  350. 

So  in  respect  of  a  bill  of  exchange.  The  holder  is  entitle 
to  know  on  the  day  when  it  becomes  due,  whether  it  ia  ai 
honoured  or  dishonoured  bill.  If  the  drawee  pay  it  and  i 
prove  to  be  a  forgery,  the  rule  has  been  already  stated  {anii 
p.  158).  Suppose  the  payment  instead  of  being  by  the  drawa 
be  by  his  bankers ;  they  make  the  payment  supposing  it  to  b 
the  genuine  acceptance  of  the  drawees  and  afterwards  discovs 
the  acceptance  to  be  a  forgery.  If  an  acceptor  ia  bound  ti 
know  the  drawer's  hand-writing,  is  it  less  the  duty  of  a  ban 
ker  to  know  the  hand-writing  of  his  customer  ?  Smith  ^ 
V.  Mercer  tj-c.  6  Taunt.  76,  1  Eng.  Com.  Law  Rep.  312.  0 
suppose  a  person  is  called  upon  to  pay  a  bill  for  the  honooro 
a  firm  whose  name  appears  on  the  bill  among  other  endorsen 
and  after  paying  it  he  discovers  that  name  to  be  forged,  per 
haps  the  money  may  be  recovered  back  if  notice  of  the  fop 
gery  be  given  on  the  very  day  when  the  payment  was  made 
so  as  to  enable  the  holder  to  send  notice  of  dishonour  to  the 
prior  parties  on  that  day.  Wilkinson  4^.  v.  Johnson  4n&  3 
Barn.  &  Cress.  428,  10  Eng.  Com.  Law  Rep.  140.  Bat  il 
the  holder  is  suffered  to  retain  the  money  during  the  whokoi 
that  day,  without  being  informed  that  the  bill  is  dishonouied, 
the  party  who  paid  it  cannot  recover  back  the  money  froa 
him.  The  holder  indeed  is  not  bound  by  law  (if  the  bill  be 
dishonoured  by  the  acceptor)  to  take  any  steps  against  tiM 
other  parties  to  the  bill  till  the  day  after  it  is  dishonoorad. 
But  he  is  entitled  so  to  do  if  he  thinks  fit,  and  the  party  who 
pays  the  bill  ought  not  by  his  negligence  to  deprive  the  holdsi 
of  any  right  or  privilege.  Cocks  ifc.  v.  Masterman  6^  9 
Barn.  &  Cress  902,  17  Eng.  Com.  Law  Rep.  617. 

Abbottj  C.  J.  thought  it  not  easy  to  reconcile  the  opinion  of 
some  of  the  judges  in  Smith  v.  Mercer,  with  the  jodgmeat 
in  Bruce  v.  Bruce,  5  Taunt.  495, 1  Eng.  Com.  Law  Rep.  170; 
where  the  conrt,  following  Jones  v.  Rvde^  cited  onle,  pi  4A 
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allowed  money  to  be  recovered  back  which  the  victualliDg 
office  on  which  it  was  drawn  had  paid  before  the  forgery  was 
discovered.  There  the  sum  was  altered  and  enlarged ;  and 
it  was  in  this  alteration  that  the  forgery  consisted.  3  Barn. 
Sc  Cress.  428,  1  Eng.  Com.  Law  Rep.  143,  4  The  case  re- 
sembled that  of  the  Bank  of  Commerce  v.  Union  Bank^  3 
Comstock  235,  cited  anie^  p.  168 ;  and  the  case  of  the  Mer- 
ehants  Bank  v.  Exchange  Bank,  16  Louis.  457.  There  a 
ebeck  drawn  by  the  Bank  of  Mobile  on  the  plaintiffs  for 
$213  50,  had  been  altered  so  as  to  appear  to  be  for  $  6013  50. 
The  defendants  had  bought  it  after  the  forgery  was  commit- 
ted, and  their  endorsement  was  on  the  check  giving  credit  to 
it,  when  the  apparent  sum  was  paid  to  their  agent  by  the 
plaintiffs.  The  plaintiffs  afterwards  discovering  the  fraud,  re- 
covered back  the  difference  between  the  real  and  apparent 
som. 

It  has  been  decided  in  Maryland  that  a  bank  which  pays 
its  own  certificate  of  deposit,  and  discovers  afterwards  that 
the  payee's  name  was  forged,  cannot  recover  back  the  money 
from  an  endorsee  who  is,  but  may  recover  it  from  one  who  is 
so^,  a  bona  fde  holder.  Merchants  Bank  v.  Marine  Bank, 
36m  96. 

7.  Where  the  payment  is  voluntary ,  and  not  under  a  mistake 
of  fact,  there  can  generally  be  no  recovery  back.  This  rule 
prevails  although  there  m>ay  have  been  no  legal  obligation 
to  pay  the  money.  It  matters  fiot  that  the  payment  was  by 
nustake  of  law. 

Where  money  has  been  voluntarily  and  undersundingly 
laid  upon  a  contract  made  bona  fde,  without  fraud,  imposi- 
tion or  deceit,  although  it  was  paid  without  consideration,  the 
law  will  not  compel  a  repayment,  but  leaves  the  parties  as  it 
fiads  them.     Gates  Sfc.  v.  Winslow,  1  Mass.  63. 

Lord  Mansfield  lays  down  that  the  action  for  money  had 

uid  received  does  not  lie  for  money  paid  by  the  plaintiff, 

which  is  claimed  of  him  as  payable  in  point  of  honour  and 

bonesty,  although  it  could  not  have  been  recovered  from  him 

^  any  course  of  law ;  as  in  payment  of  a  debt  barred  by  the 

ttatate  of  limitations,  or  contracted  during  his  infancy,  or  to 

Am  extent  of  principal  and  interest  upon  an  usurious  contract, 

^  for  money  foirly  lost  at  play ;  because,  in  all  these  cases, 

^  defendant  may  retain  it  with  a  safe  conscience,  though  by 

poiiti?e  law  he  was  barred  from  recovering.     Moses  v.  Mae^ 

Mlane,  2  Burr.  1012;  Farmer  v.  Arundel,  2  W.  Bl.  824; 

I      ^t^e  V.  Dickasm,  1  T.  R.  28& 
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Upon  the  question  whether  money  paid  with  knowledge  of 
the  facts,  but  under  a  mistake  of  the  law,  can  be  recovered 
back,  there  is  to  be  found  the  text  of  the  civil  law,  with 
Cupis  and  Heineccius  on  one  side,  and  Vinnius,  Domain 
D^Aguesseau  and  Pothier  on  the  other.  Ketit,  Ch.,  1  Johns. 
C.  R.  516.  Within  the  last  century  the  question  has  been 
often  considered  in  the  courts  of  common  law. 

In  one  case  it  was  remarked  by  De  Gretfy  C.  J.,  that  the 
action  for  money  received  would  lie  for  money  paid  "  on  a 
mistake  either  of  fact,  or  of  law.^^  Farmer  v.  Arundel,  2  W. 
Bl.  825.  But  this  remark,  so  generally  expressed,  was  not 
called  for  by  the  case ;  it  was  certainly  too  broad.  5  Taunt 
144 ;  I  Eng.  Com.  Law  Rep.  46. 

BuUer,  J.  took  the  distinction  that  when  there  is  no  mis* 
take  of  fact  or  ignorance  of  fact,  the  money  cannot  be  reco- 
vered back ;  for  the  rule  applies  that  ignorantia  legis  non  er* 
cusat.     Lawrie  v.  Bourdieti^  I>ougl.  471.     Lord  Mansfield 
afterwards  remarked  that  money  paid  under  a  mistake,  when 
there  was  no  ground  to  claim  it  in  conscience,  might  be  reco- 
vered back.     Bize  v.  Dickason,  I  T.  R.  285.     But  be  is  not 
supposed  to  mean  mistake  of  law.     Gibbs,  J.,  5  Taunt.  144; 
1  Eng.  Com.  Law  Rep.  47.     Lord  Kenyon^B  doctrine  is  iru 
conformity  with  that  anciently  taught  in  the  Doctor  and  Stur^ 
dent,  p.  25,  79,  147,  152;  2  Johns.  Rep.  164,  5.     He  repeat — 
edly  held  that  money  voluntarily  paid,  without  any  mistake 
of  facts,  should  not  be  recovered  back.     Knibbs  v.  Hallj  M^ 
Esp.  84 ;  Brown  v.  McKinnally,  Id.  279 ;  Dawson  v.  Rew^^ 
naniy  6  Esp.  24 ;  Fulham  v.  Down,  Id.  26.     And  his  doe* 
trine  has  been  since  approved.     Bromley  v.  Holland,  7  Tes. 
23 ;  Lothian  v.  Henderson  ^vr.  3  Bos.  &  Pul.  520 ;  Denby  w. 
Moore,  1  Barn.  &  Aid.  128.    Lord  Ellenbonmgh  thought  there 
was  no  case  where  a  party  who  paid  money  to  another  volun- 
tarily, with  a  full  knowledge  of  all  the  facts  of  Ihe  case, 
could  recover  it  back  again  on  account  of  his  ignorance  d 
the  law.     Bilbie  v.  Lumley  <^.  2  East  469 ;  Lubbock  ^  r. 
Potts.  7  Id.  449;  Stevens  v.  Lynch,  12  Id.  38;  Herbert  r. 
Champion,  1  Camp.  134. 

Although  Chambre,  J.  thought  it  a  dangerous  doctrine  thit 
a  man  getting  possession  of  money  in  conseqnence  of  aoo-  < 
ther-s  ignorance  of  the  law,  cannot  be  made  to  repay  it,  the  j 
judges  who  sat  with  him  did  not  concur  in  bis  view.  "I 
think,''  said  CHbbs,  J.,  <'  that  where  a  man  demands  mooef 
of  another  as  a  matter  of  right,  and  that  other  with  a  foil 
knowledge  of  the  facts  upon  which  the  demand  is  founded, 
has  paid  a  sum,  he  never  can  recover  back  the  sum  he  Ins  ><' 
voluntarily  paid/' — ''  By  submitting  to  the  demaiid,  be  that 
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pays  the  money  gives  it  to  the  person  to  whom  he  pays  it, 
and  makes  it  his,  and  closes  the  transactions  between  them. 
He  who  receives  it  has  a  right  to  consider  it  as  his  without 
dispute ;  he  spends  it  in  confidence  that  it  is  his ;  and  it  would 
be  most  mischievous  and  unjust  if  he  who  has  acquiesced  in 
the  right  by  such  voluntary  payment,  should  be  at  liberty  at 
any  time  within  the  statute  of  limitations,  to  rip  up  the  mat- 
ter and  recover  back  the  money.  He  who  received  it  is  not 
in  the  same  condition ;  he  has  spent  it  in  the  confidence  it 
was  his,  and  perhaps  has  no  means  of  lepayment."  Mans- 
fields  C.  J.,  expressed  a  similar  opinion.  **  I  think,"  he  said, 
"  it  would  be  most  contrary  to  cBqum  et  bonum  if  he  were 
obliged  to  repay  it  back.  For  see  how  it  is !  If  the  sum  be 
large,  it  probably  alters  the  habits  of  his  life,  he  increases  his 
expenses,  he  has  spent  it  over  and  over  again ;  perhaps  he 
cannot  repay  it  at  all,  or  not  without  great  distress: — is  he 
then,  5  years  and  11  months  after,  to  be  called  on  to  repay  it. 
Brisbane  v.  Dacres,  5  Taunt.  144,  1  Eng.  Com.  Law  Rep. 
43 ;  Andrew  v.  Hancock,  1  Brod.  &  Bingh.  37,  5  Eng.  Com. 
Law  Rep.  10 ;  Skyring  v.  Greenwood  S/'c.  4  Barn.  &  Cress. 
272,  10  Eng.  Com.  Law  Rep.  335.  Thus  the  rule  is  well  es- 
tablished that  a  party  who  has  voluntarily  paid  money  with  a 
full  knowledge  of  all  the  facts  and  circumstances,  though  un- 
der a  mistake  of  the  law,  cannot  recover  it  back  as  money 
had  and  received  to  his  use.  Mayor  !fc,  v.  Judah,  5  Leigh 
304;  Elliott  v.  Swartwout,  10  Peters  154;  Mayor  ^c.  v. 
hefferman,  4  Gill  431 ;  Robinson  v.  City  Council,  2  Richard- 
son 317 ;  Sprague  v.  Birdsall,  2  Cow.  419 ;  Newell  v.  March, 
8  Iredell  441.  The  rule  has  been  acted  on  though  the  pay- 
ment was  of  bills  upon  an  illegal  consideration.  Wilson  v. 
Ray,  10  Adol.  &  El.  82,  37  Eng.  Com.  Law  Rep.  53. 

8.  Distinction  between  a  payment  made  voluntarily  and  one 
obtained  by  extortion,  oppression  or  compulsion.  Right 
to  recover  back  money  thus  obtained. 

There  is  a  material  distinction  between  a  voluntary  pay- 
ment and  a  payment  obtained  by  dishonesty  and  oppression, 
HaU  V.  Shultz,  4  Johns.  246 ;  or  by  compulsion,  Amesbury 
W.  Co.  V.  Amesbury,  17  Mass.  461. 

The  action  lies  to  recover  back  money  extorted  by  one  to 
whom  goods  had  been  pawned  and  which  the  plaintifif,  by 
compulsion,  paid,  to  regain  possession  of  his  goods,  Astley  v. 
Reynolds,  2  Str.  915 ;  or  money  extorted  from  the  plaintiff 
by  a  public  officer,  Irwing  v.  IVilson  !fc.  4  T.  R.  485 ;  for 
examplei  by  a  clerk,  sheriff  or  other  officer,  for  costs  or  fees 
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to  which  he  was  not  legally  entitled,  Clinton  v.  Strong,  9 
Johns.  376 ;  Riley  v.  Willis^  5  Whart.  149 ;  Alston  v.  Dvr 
rant,  2  Strobhart  257 ;  Dew  v.  Parsons,  2  Barn.  &  Aid.  563^ 

1  Chitty  295,  18  Eng.  Com.  Law  Rep.  87 ;  and  in  other  cases 
where  the  payments  cannot  be  considered  as  voluntary  pay- 
ments, the  parties  not  being  on  an  equal  footing ;  Graham  t. 
Tate,  1  M.  &  S.  609 ;  Dana  v.  Kemble  ^.  17  Pick.  549; 
Ailee  v.  Backhouse,  3  M.  &  W.  650 ;  for  example,  where  the 
defendants  refused,  until  such  payments  were  made,  to  perform 
that  service  for  the  plaintiff  which  he  was  entitled  by  law  to 
receive  from  them  without  making  such  payments ;  and  the 
plaintiff  consequently  acted  under  coercion.  Bates  v.  N.  T. 
Ins.  Co.  3  Johns.  Gas.  240 ;  Morgan  v.  Palmer,  2  Barn,  ft 
Cress.  729,  9  Eng.  Com.  Law  Rep.  232 ;  Waterhouse  ^  v. 
Keen,  4  Barn.  &  Cress.  200,  10  Eng.  Com.  Law  Rep.  310; 
Barrett  v.  Stockton  ^  Darlington  R.  Co.  2  Man.  &  Grang. 
134;  3  Id.  956,  40  Eng.  Com.  Law  Rep.  298;  42  Id.  496; 
Ashmole  v.  Wainwright  ^c,  2  Adol.  &  El.  N.  S.  837,  42  Eng. 
Com.  Law  Rep.  837 ;  Parker  v.  Railway  Co.  6  W.  H.  &  O. 
702 ;  Steele  v.  Williams,  8  Id.  625,  20  Eng.  Law  &  Eq.  319. 

Lord  Kenyon  mentions  a  case  of v.  Pigott,  where 

this  action  was  brought  to  recover  back  money  paid  to  the 
steward  of  a  manor,  for  producing  at  a  trial  some  deeds  and 
court  rolls,  and  for  which  he  had  charged  extravagantly;  the 
objection  was  taken  that  the  money  had  been  voluntarily  paid 
and  so  could  not  be  recovered  back  again ;  but  it  appearing 
that  the  party  could  not  do  without  the  deeds,  so  that  the 
money  was  paid  through  necessity  and  the  urgency  of  the 
case,  it  was  held  to  be  recoverable.     Cartwright  t.  Rowley^ 

2  Esp.  723.  The  principle  upon  which  that  decision  pro- 
ceeded has  subsequently  been  declared  to  be  a  sound  one ;  it 
was  considered  strictly  applicable  in  Parker  v.  Great  West* 
ern  R.  Co.  7  Man.  &  Grang.  293,  4,  49  Eng.  Com.  Law  Rep. 
293,  4.  There  the  railway  company  had  made  unreasonable 
charges ;  they  were  paid  under  protest  and  then  recovered 
back. 

duite  as  strong  a  case  as  that  was  where  the  mortgagor 
was  willing  to  pay  to  the  attorney  of  the  mortgagee  the  prin- 
cipal and  interest  and  the  attorney's  costs ;  but  the  attorney 
claimed  a  further  sum  and  refused  to  stop  the  sale  or  deliver 
up  the  deeds  unless  it  was  paid  to  him.  That  sum  was  ac- 
cordingly paid  under  protest ;  and  then  it  was  recovered  back 
from  the  attorney;  the  court  considering  that  the  plaintiff 
was  obliged  either  to  pay  it,  or  to  suffer  her  estate  to  be  sM, 
and  incur  the  expense  and  risk  of  a  bill  in  equity.  Chu  v. 
Phipps,  7  Man.  io  Grang.  586,  49  Eng.  Com.  Law  Rep.  586. 
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pays  the  monoy  gives  it  to  the  person  to  whom  he  pays  it, 
and  makes  it  his,  and  closes  the  transactions  between  them. 
He  who  receives  it  has  a  right  to  consider  it  as  his  without 
dispute ;  he  spends  it  in  confidence  that  it  is  his ;  and  it  would 
be  most  mischievous  and  unjust  if  he  who  has  acquiesced  in 
the  right  by  such  voluntary  payment,  should  be  at  liberty  at 
any  time  within  the  statute  of  limitations,  to  rip  up  the  mat- 
ter and  recover  back  the  money.     He  who  received  it  is  not 
in  the  same  condition ;  he  has  spent  it  in  the  confidence  it 
was  his,  and  perhaps  has  no  means  of  repayment."     Mans- 
fieldf  C.  J.,  expressed  a  similar  opinion.     *'  I  think,"  he  said, 
^*  it  would  be  most  contrary  to  cequm  et  bonum  if  he  were 
obliged  to  repay  it  back.     For  see  how  it  is !     If  the  sum  be 
^urge,  it  probably  alters  the  habits  of  his  life,  he  increases  his 
ixpenses,  he  has  spent  it  over  and  over  again ;  perhaps  he 
»uinot  repay  it  at  all,  or  not  without  great  distress : — is  he 
heD|  5  years  and  11  months  after,  to  be  called  on  to  repay  it. 
Brisbane  v.  Dacres,  6  Taunt.  144,   1  Eng.  Com.  Law  Rep. 
13 ;   Andrew  v.  Hancock,  1  Brod.  &  Bingh.  37,  5  Eng.  Com. 
Liaw  Rep.  10 ;  Skyring  v.  Greenwood  ^*c.  4  Barn.  &  Cress. 
S72y  10  Eng.  Com.  Law  Rep.  335.     Thus  the  rule  is  well  es- 
ablished  that  a  party  who  has  voluntarily  paid  money  with  a 
all  knowledge  of  all  the  facts  and  circumstances,  though  un- 
er  a  mistake  of  the  law,  cannot  recover  it  back  as  money 
■d  and  received  to  his  use.     Mayor  ^c.  v.  Judah,  5  Leigh 
04;  Elliott  V.  Swariwout,  10  Peters   154;  Mayor  ^c.  v. 
^erman,  4  Gill  431 ;  Robinson  v.  City  Council,  2  Richard- 
>D  317 ;  Sprague  v.  Birdsall,  2  Cow.  419 ;  Newell  v.  March, 
Iredell  441.     The  rule  has  been  acted  on  though  the  pay- 
sot  was  of  bills  upon  an  illegal  consideration.      Wilson  v. 
ly,  10  Adol.  &,  El.  82,  37  Eng.  Com.  Law  Rep.  63. 

Distinction  between  a  payment  made  voluntarily  and  one 
obtained  by  extortion,  oppression  or  compulsion.  Right 
0  recover  back  money  thus  obtained. 

liere  is  a  material  distinction  between  a  voluntary  pay- 
t  and  a  payment  obtained  by  dishonesty  and  oppression, 
I  V.  Shultz,  4  Johns.  246 ;  or  by  compulsion,  Amesbury 
7o.  V.  Amesbury,  17  Mass.  461. 

le  action  lies  to  recover  back  money  extorted  by  one  to 

a  goods  had  been  pawned  and  which  the  plaintifif,  by 

nbion,  paid,  to  regain  possession  of  his  goods,  Astley  v. 

^Ids,  2  Str.  916 ;  or  money  extorted  from  the  plaintiff 

lublic  officer,  Irwing  v.  Wilson  ^c.  4  T.  R.  485 ;  for 

ISi  by  a  clerk,  sheriff  or  other  officer,  for  costs  or  fees 
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In  other  states  the  action  to  recover  back  money  paid  ai 
taxes  has  failed  where  the  payment  was  regarded  not  as  com- 
pulsory  but  vohintary.  Mayor  S^c.  v.  Judah^  5  Leigh  305; 
Mayor  !fc.  v.  Lefferman^  4  Gill  436. 

10.  Party  paying  money  after  process  issued  to  recover  U 
has  generally  no  right  to  recover  it  back.  What  exe^ 
tions  exist  to  this  rule. 

Very  different  from  other  compulsion  is  the  compnlsioD  by 
legal  process.  It  will  be  difficult  for  money  to  be  recovered 
back  by  a  party  who  paid  it  after  his  attention  was  called  \ii 
the  subject  in  dispute — and  after  process  was  issued  agaimt 
him  to  recover  the  very  money.  Resistance  to  a  demand,  de- 
reliction of  that  resistance  and  subsequent  acquiescence,  opo^ 
ate  more  strongly  than  a  payment  made  in  ignorance  aod 
silence  would  have  done.  Spragg  v.  Hammond^  2  Bred,  (ft 
Bingh.  59,  6  Eng.  Com.  Law  Rep.  19 ;  10  Adol.  &,  El.  82. 

Holroydf  J.  was  of  opinion,  that  if  the  money  was  paid 
after  proceedings  had  actually  commenced,  and  there  wasoo 
fraud  in  the  defendant,  the  money  could  not  be  recovered 
back.  Milnes  v.  Duncan,  6  Barn.  &  Cress.  679,  13  Eog. 
Com.  Law  Rep.  295.  Of  the  case  of  Cobden  v.  Kendrid^ 
4  T.  R.  432,  so  far  as  it  is  different  on  this  point,  the  court  of 
common  pleas  has  said,  if  it  can  be  supported,  it  can  only  be 
so  on  the  ground  of  the  defendant's  fraud.  That  court  bii 
declared  that  the  rule  is  accurately  laid  down  by  Mr.  Jnitiee 
Holroyd,  and  that  when  the  money  is  paid  after  the  suing 
out  process  to  recover  it,  the  defendants  in  the  former  actioa 
knowing  the  cause  of  action  for  which  the  writ  was  sued  oat 
before  they  paid  the  money,  and  there  being  no  fraud  on  tbe 
part  of  the  plaintiff  in  that  action,  no  action  is  maintainable 
to  recover  it  back.  Hamlet  4*c.  v.  Richardson,  9  Bingh.  6H 
23  Eng.  Com.  Law  Rep.  407.  With  this  accords  the  decisioo 
in  Mowatt  S^c.  v.  Wright,  1  Wend.  365. 

The  case  of  Cadaval  v.  Collins,  4  Adol.  &  El.  858,  vai 
not  intended  to  be,  nor  is  it,  inconsistent  with  this  doctrioei 
10  Id.  82.  It  shews  that  although  in  general  money  paid 
under  compulsion  of  law  cannot  be  recovered  back,  yet  then 
may  be  special  circumstances  which  will  authorize  the  reeo^ 
ery.  Watkins  v.  Otis,  2  Pick.  97.  The  party  suing  to  9r 
cover  back  money  shews  a  material  circumstance  wbea  be 
proves  that  the  party  who  sued  him  did  not  act  ftona  jUebot 
was  guilty  of  fraud.  Such  was  tbe  case  of  the  Duke  deO 
daval,  4  Adol.  &  El.  858,  31  Eng.  Com.  Law  Rep.  206.  i< 
a  great  distance  from  his  friends,  this  foreigner  was  charged 
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irith  owing  a  very  large  sum  to  a  party  who  knew  that  he 
liad  no  claim  for  it.  He  relieved  himself  from  the  hardship 
ind  inconvenience  of  a  fraudulent  arrest,  by  paying  money 
ind  then  he  brought  an  action  to  recover  back  that  money. 
In  this  action  the  jury  being  satisfied  that  the  defendant  knew 
that  the  debt  did  not  exist  and  that  he  used  the  process  colour- 
ibly  and  made  a  fraudulent  arrest,  there  was  a  recovery  back 
)f  the  money  obtained  by  such  extortion. 

The  action  lies  to  recover  back  money  paid  under  the  sen- 
tance  of  a  court  which  had  no  jurisdiction.  Newdigate  v. 
Davjff  I  Ld.  Raym.  742.  And  though  the  merits  of  a  ques- 
tion determined  by  a  tribunal  which  had  jurisdiction  will  not 
Im  retried  in  this  action,  (4  T.  R.  432,  notej)  yet  when  money 
lias  been  paid  under  the  judgment  and  the  iniquity  of  keeping 
It  is  manifest  upon  grounds  which  could  not  have  been  used 
liy  way  of  defence  against  that  judgment,  an  action  would  per- 
haps lie  to  recover  back  the  money.  Moses  v.  Macfarlane^ 
SBarr.  1009. 

A  doctrine  rather  stronger  was  laid  down  more  positively 
m  Moses  v.  McLcfarlane ;  but  this  case  has  been  often  ques- 
tioned. 3  Bos.  &  Pul.  169 ;  Heath,  J.,  5  Taunt.  144  It 
lai  been  deemed  objectionable  to  allow  an  action,  requiring 
lie  same  question  to  be  tried  twice.  Brown  v.  McKinnally, 
I  Esp.  279. 

The  attempt  made  in  Moses  v.  Macfarlane  to  distinguish 

Mtween  the  judgment  and  the  ground  of  that  action,  Eyre,  G. 

L,  thought  was  not  with  much  success :  the  proposition  that 

tfas  ground  upon  which  that  action  proceeded  was  no  defence 

igunst  the  sentence,  he  said  could  hardly  be  maintained.     To 

mf  that  the  merits  of  a  case  determined  by  the  commission- 

nif  where  they  had  jurisdiction,  never  could  be  brought  in 

igestion  over  again  in  any  shape  whatever,  and  to  say  that 

Ale  defendant  ought  not  in  justice  to  keep  the  money  was  not 

intelligible  to  him.     His  conclusion  was  that  upon  a  judgment 

neovered  and  executed,  which  for  the  sake  of  the  argument, 

he  supposed  ought  not  to  have  been  recovered,  an  action  for 

Hooey  bad  and  received  would  not  lie  for  any  body,  not  even 

for  the  person  against  whom  the  judgment  had  been  so  un- 

JWly  recovered.      Philips    v.   Hunter,  2  H.   Bl.   414-418. 

Notwithstanding   the   case    of  Moses    v.    Macfarlane,    the 

court  of  king's  bench  held  that   money  paid   under  legal 

piooets  could  not  be  recovered  back.     A  party  sued  for  the 

priee  of  goods  being  unable  to  find  his  receipt,  and  having 

Mother  proof  of  payment,  could  not  successfully  defend  the 

ictioQ  and  paid  the  money  again.    Afterwards  finding  the  re- 

^ipt  he  endeavoured  to  recover  back  this  money  but  was  non- 
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suited  ;  Lord  Kent/on  saying  that  after  a  recovery  by  proeeN 
of  law  there  must  be  an  end  of  litigation ;  otherwise  then 
could  be  no  security  to  any  person.  Marriot  v.  Hampton^  7 
T.  R.  266. 

Of  this  case  it  has  been  remarked  by  Tindal^  C.  J.,  that  it 
does  not  appear  to  what  precise  point  the  action  had  been 
carried  before  the  money  was  paid.  9  Bingh.  646, 7.  Bat  it 
may  be  reasonably  inferred  from  the  opinions  of  the  jadgeSi 
that  in  the  first  action  there  had  been  a  trial  and  a  judgment, 
and  that  the  second  action  was  brought  to  recover  back  the 
money  paid  under  the  judgment  in  the  first.  Such  is  the 
view  taken  of  Marriott  v.  Hampton^  in  Cadaval  t.  CoUin$^ 
4  Adol.  &  El.  868,  31  Eng.  Com.  Law  Rep.  208,  9. 

The  reasons  for  the  judgments  in  Fowler  v.  Shearmen^ 
7  Mass.  14,  and  Rowe  v.  Smithy  16  Id.  306,  cited  ante,  p.  462, 
were  not  applicable  to  Loring  v.  Mansfieldj  17  Mass.  395| 
where  the  party  who  was  defendant  in  the  first  action  be> 
tween  the  parties,  was  present  in  court  at  the  trial  thereof 
and  then  offered  no  evidence  of  payments.     The  court  re- 
mark that  the  decision  in  Marriott  v.  Hampton^  is  noticed  in 
Rowe  V.  Smith  without  objection,  and  that  it  was  not  in- 
tended to  be  questioned.     In  Loring  v.  Mansfield,  there  bad 
been  made  on  a  note  a  partial  payment,  which  could  not  be 
reclaimed  but  by  shewing  that  judgment  was  afterwards  re* 
covered  for  too  large  an  amount,  to  wit,  for  the  whole  amonat 
of  the  note ;  and  this  the  plaintiff  in  the  second  action  was 
not  permitted  to  shew,  because  it  directly  impeached  a  jodg« 
ment  to  which  he  was  a  party.     After  thus  adopting  the  prin- 
ciple of  Marriott  v.  Hampton,  the  court  in  another  case  mada 
a  decision  difficult  to  be  reconciled  with  that  principle.    It 
allowed  a  party  who  had  paid  a  judgment  rendered  on  two* 
notes,  to  recover  back  part  of  the  amount  of  those  notes,  (m 
the  ground  that  they  were  given  for  too  much;  it  allowed 
this,  although  the  fact  of  the  notes  being  for  too  much  wai 
known  to  that  party  when  the  action  was  commenced  os 
them,  as  well  as  it  was  when  he  brought  his  action  for  monef 
received;   and  although  the  mistake  might  have  been  coi^ 
rected  in  the  first  action.    Whitcomb  ^c.  v.  Williams,  4  Pick. 
228.     In  New  York  it  is  considered  that  the  omission  of  tha 
party  to  produce  in  the  former  action  his  evidence  of  psf- 
ment,  bars  his  action  to  recover  back  the  money  paid  a  second 
time ;  but  that  there  is  such  a  moral  obligation  to  refund  tbi 
money,  as  would  be  a  good  consideration  to  support  an  exprm 
promise  to  repay  it.     Bentley  v.  Morse,  14  Johns.  468.    As  li 
the  sufficiency  of  such  a  consideration,  see  ante^  p.  308-313. 
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The  question  has  arisen  whether  money  levied  under  a  re- 
gular execution  upon  a  regular  judgment  can  be  recovered 
back  again,  as  for  money  had  and  received  to  the  plaintiff's 
use,  upon  the  ground  that  the  judgment  has  been  partly  satis- 
fied, and  that  the  execution,  though  for  less  than  the  amount 
recovered,  is  for  more  than  is  actually  remaining  due.  The 
court  of  queen's  bench  has  held  that  the  action  is  not 
maintainable ;  that  the  entire  or  partial  validity  of  a  judgment 
good  upon  the  face  of  it,  cannot  be  enquired  into  in  this  form 
of  action ;  and  that  the  only  remedy  in  such  a  case  is  by  ap- 
plication to  the  equitable  jurisdiction  of  the  court,  or  to  a 
court  of  equity.  De  Medina  v.  Grove,  10  Adol.  &  EI.  N.  S. 
171 ;  59  Eng.  Com.  Law  Rep.  171. 

Honey  paid  under  a  judgment  obtained  by  one  man  has, 
in  Pennsylvania,  been  recovered  from  another,  in  this  form  of 
action.  From  what  has  been  said  ante,  p.  239  and  248,  it 
will  be  understood  that  the  endorsee  of  a  note  who,  without 
the  endorser's  assent,  discharges  the  maker,  has  no  right  to 
recover  from  the  endorser ;  and  yet,  if  that  endorser  before 
the  maturity  of  the  note,  negotiates  it  for  value,  the  holder 
for  value  may  obtain  judgment  against  the  endorser.  It  is  de- 
cided, that  after  paying  off  the  judgment  the  endorser  may  re- 
cover against  bis  immediate  endorsee.  Wharton  v.  William' 
mnj  I  Harris  273. 

11.  Action  by  principal  for  money  recovered  by  his  agent; 
and  action  against  or  by  a  sheriff  for  money  received  under 
execution. 

Eyre^  C.  J.,  could  imagine  but  one  case  in  which  money 
recovered  by  one  man  shall  be  money  had  and  received  to  the 
use  of  another.  He  meant  the  case  of  an  attorney  or  agent 
suing  and  recovering  in  his  own  name.  In  that  case  the  ac- 
tion by  the  principal  for  money  had  and  received,  does  in  truth 
affirm  the  judgment,  and  does  proceed  upon  a  ground  collate- 
ral to  it,  which  is  sufficient  to  maintain  the  action.  In  that 
case,  the  ground  of  the  action  is  not  adverse  to  the  judgment ; 
if  it  were,  it  would  neither  affirm  the  judgment  nor  be  colla- 
teral to  it.  Philips  V.  Hunter,  2  H.  Bl.  416 ;  Randall  v.  Rich^ 
11  Haas.  494. 

It  has  been  adjudged  that  the  law  would  not  raise  a  pro- 
aiiae  to  pay  to  the  plaintiff  in  one  suit  money  received  under 
process  in  another  suit  of  a  different  plaintiff.  After  goods 
bad  been  seized,  but  before  they  were  sold,  under  the  plain- 
tiff's execution,  there  was  issued  from  another  court  an  extent 
mi  the  suit  of  the  crowni  by  virtue  of  which,  after  an  inqui* 
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sition  thereon  taken  and  returned,  the  court  ordered  the  sheriff 
(by  venditioni  exponas)  to  sell  the  goods  to  satisfy  the  ezteot. 
The  money  so  received  by  the  sheriff  was  considered  as  re- 
ceived  to  the  use  of  the  crown,  not  of  the  plaintiff  in  the  exe- 
cution ;  and  he  was  not  allowed  in  an  action  against  the  sheriff 
for  money  received  to  go  into  the  propriety  of  the  proceedings 
on  the  extent.     Thrnston  v.  MillSj  16  East  274. 

A  sheriff  who,  after  levying  an  execution  and  paying  the 
proceeds  to  the  execution  creditor,  ascertains  that  the  judg- 
ment debtor  had,  previously  to  the  date  of  the  execution, 
committed  an  act  of  bankruptcy,  and  that  he  (the  sheriff)  is 
answerable  for  the  money  to  the  assignees,  may  recover  it 
back  as  money  received  to  his  use.   Wilson  v.  MiUer,  2  Camp. 
462.    The  sheriff  may  recover  back  the  money,  notwithstand- 
ing it  may  be  objected  that  he  cannot  put  the  execution  cre- 
ditor in  statu  quo.     When  money  is  sought  to  be  recovered 
on  the  ground  that  the  consideration  stipulated  by  the  con- 
tract has  failed,  it  is  a  defence  that  the  plaintiff  has  had  the 
consideration  in  part,  and  that  the  parties  could  not  be  replaced 
in  statu  quo.     That  is  the  case  of  Hunt  v.  Silk^  6  ESast  449, 
cited  ante^  p.  464.     But  the  sheriff's  claim  does  not  rest  on 
the  ground  that  the  money  has  been  so  paid;  it  is  for  money 
paid,  not  merely  by  mistake,  but  in  necessary  invincible  igno- 
rance of  matter  of  fact.     The  sheriff,  before  the  Jiat  issued^ 
was  bound  to  pay  the  proceeds  of  the  execution  to  the  execu- 
tion creditor ;  he  could  not  know  whether  a  fiat  which  would 
defeat  the  title  of  the  execution  debtor  to  the  goods  woulif 
issue  or  not.     When  the  fiat  issued,  the  title  of  the  assignees 
related  back  and  made  the  sheriff  a  wrong-doer  by  relatios, 
and  he  was  then  compellable  to  make  good  the  loss  of  the 
goods  to  their  true  owner ;  and  then  he  is  entitled  to  recovar 
back  the  price  of  them  which  he  had  paid  to  the  execuCioB 
creditor.     Standish  v.  Ross,  3  W.  H.  &  G.  626. 

12.  Action  vnll  not  generally  lie  to  recover  money  paid  on  ii 
illegal  contract.     What  exceptions  exist  to  the  rule. 

By  direction  of  Holt,  C.  J.,  there  was  a  verdict  for  the  plair 
tiff  in  an  action  to  recover  money  given  by  the  plaintiff  to  i 
defendant  to  be  expended  in  an  ill  use ;  money  which  thei 
fendant  confessed  had  been  disposed  of  in  bribes.    WiUdm 
V.  Kitchen,  1  Ld.  Raym.  89 ;  Str.  916.     Lord  Kenyan  wt 
one  time  inclined  to  agree  in  opinion  with  Lord  Holt    ^ 
case  of  money  paid  for  the  purchase  of  a  place  under  gov 
ment,  though  it  was  illegal,  and  the  parties  in  pari  dMd 
seemed  to  think  it  would  be  for  the  benefit  of  the  puUk 
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person  who  had  paid  his  money  under  such  a  contract  were 
permitted  to  recover  it  back.  Yet  he  non-suited  the  plaintiff; 
not  being  willing  to  decide  contrary  to  Lord  Mansfield,  and 
considering  that  according  to  his  opinion,  the  parties  being  in 
pari  delicto,  the  plaintiff  could  not  succeed  in  a  court  of  jus- 
tice. Pickard  v.  Bonner^  1  Peake  222.  This  rule  was  acted 
on  by  Lord  Eldon  in  Norman  v.  Cole^  3  Esp.  253,  and  by 
the  court  of  king's  bench,  in  Vandyck  4*c.  v.  Hewitt,  1  East 
96 ;  and  was  admitted  by  Lord  Ellenborough,  in  Williams  v. 
Hedlejf,  8  East  382,  note.  In  the  common  pleas,  when  Wil- 
kinson T.  Kitchen,  1  Ld.  Raym.  89,  was  cited,  the  court  ob- 
served, that  that  case  had  been  long  since  overruled.  Smith 
V.  Bickmore,  4  Taunt.  476. 

There  is  another  case  in  which  Lord  Kenyon  adverted  with 
approbation  to  Lord  UolVs  opinion,  and  acted  upon  it.  La- 
eaussade  v.  White,  2  Esp.  628.  In  this  case  the  court  of 
king's  bench  used  very  broad  language ;  saying  that  it  was 
more  consonant  to  the  principles  of  sound  policy  and  justice 
that  wherever  money  has  been  paid  upon  an  illegal  considera- 
tion it  may  be  recovered  back  again  by  the  party  who  has 
thus  improperly  paid  it,  than  by  denying  the  remedy  to  give 
effect  to  the  illegal  contract.  7  T.  R.  531.  Lord  Kenyon 
afterwards  spoke  of  this  as  a  case  in  which  the  money  was 
recovered  from  the  stakeholder  before  it  had  been  paid  over. 
8  T.  R.  577.  In  this  he  was  mistaken  ;  for  there  is  no  stake- 
bolder  in  the  case.  8  East  382,  note;  3  Taunt.  284.  Lacaus- 
$ade  V.  White,  though  followed  in  Mount  tfc.  v.  Waite,  7 
Jobiii.  441,  has  been  so  much  shaken  by  subsequent  cases 
that  it  can  no  longer  be  relied  on  as  authority.  Aubort  v. 
Walsh,  3  Taunt.  283 ;  Vischer  v.  Yates,  11  Johns.  31.  Lord 
Kenyon  himself  considered  the  rule  to  be  that  when  money 
bad  been  actually  paid  by  one  of  two  parties  to  the  other 
upon  an  illegal  contract,  both  being  particepes  criminis,  an 
action  could  not  be  maintained  to  recover  it  back  again. 
Howson  V.  Hancock,  8  T.  R.  577.  In  this  case  the  money 
was  paid  not  on  an  immoral,  though  on  an  illegal  considera- 
tion. Though  the  law  would  not  have  enforced  the  payment 
of  it,  yet  having  been  paid  it  was  considered  not  against  con- 
science for  the  defendant  to  retain  it.  2  Pick.  97 ;  McCul* 
bim  V.  Oourley,  8  Johns.  167.  In  this  respect,  it  was  like 
Mani  4^.  V.  Stokes  ifc,  4  T.  R.  661,  where  on  a  contract  void 
because  contrary  to  law,  but  only  malum  prohibitum  (not 
malum  in  se)  a  party  advanced  money,  and  without  any  mis- 
representation or  any  improper  conduct  by  him  to  extort  the 
money  from  the  other  parties,  they  knowing  the  whole  trans* 
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action  voluntarily  repaid  it.     Having  so  repaid  it  they  were 
not  allowed  to  recover  it  back. 

To  such  cases  there  is  applied  the  rule  in  pari  deUcio  potior 
est  conditio  defendentis,  Vandyck  <^c.  v.  Hewitt^  1  East  96. 
This  was  a  case  in  which  the  trading  was  in  violation  of  the 
common  law  of  the  country.  From  this  and  other  cases,  Ld. 
Alvanley  considered  the  principle  to  be  that  no  man  can  come 
into  a  British  court  of  justice  to  seek  the  assistance  of  the 
law  who  founds  his  claim  upon  a  contravention  of  the  British 
laws.  It  is,  said  Chambre,  J.  <'  perfectly  settled  that  in  the 
case  of  an  illegal  contract,  neither  party  can  recover  from  the 
other  money  paid  upon  that  contract."  Morck  ^c.  v.  Abel,  3 
Bos.  &  Pul.  35.  This  rule  has  been  often  recognized.  Afof 
tin,  B.,  9  W.  H.  &G.  371. 

The  plaintiff  having  employed  the  defendant  to  act  as  agent 
to  receive  subscriptions  to  a  loan  for  the  state  of  Poyars,  and 
there  being  no  existing  state  of  Poyars  at  the  time  of  the 
loan,  one  of  the  actors  in  this  bubble  conld  not  maintaia  an 
action  against  the  other  for  money  received.  MacGregor  v. 
Lowe,  1  C.  &  P.  200,  11  Eng.  Com.  Law  Rep.  367. 

In  the  case  of  an  illegal  transaction,  money  may  generally 
be  stopped  while  it  is  in  transitu  to  the  person  who,  but  foe 
the  transaction  being  illegal,  would  be  entitled  to  receive  it 
Edgar  ^c.  v.  Fowler  Sfc.  3  East  226,-  Vischer  v.  Yaies,  11 
Johns.  29.  But  there  is  sometimes  a  material  difference  be- 
tween the  right  to  recover  the  money  before  it  is  paid  to  his 
agent  and  the  right  to  recover  it  afterwards. 

Although  a  policy  of  insurance  be  void  so  that  there  coald 
be  no  action  on  it,  yet  if  the  amount  of  the  insurance  be  paid 
to  a  broker  who  effected  the  insurance  for  another,  the  broker 
will  be  liable  to  his  principal  for  it  as  so  much  money  received 
to  his  use.     Tenant  v.  Elliott^  1  Bos.  &  Pul.  3.     As  was  said 
by  Heath,  J.  the  matter  is  to  be  looked  upon  in  the  same  light 
as  if  the  money  had  been  paid  into  the  hands  of  a  banker 
who  could  never  be  allowed  to  say  that  it  was  paid  in  on  as 
illegal  consideration.     The  plaintiff's  demand,  says  Eyre^  C. 
J.,  arises  simply  out  of  the  circumstance  of  money  being  pot 
into  the  defendant's  hands  to  be  delivered  to  him.     This  cre- 
ates an  indebitatus  from  which  an  assumpsit  in  law  arisei 
Farmer  v.  Russell,  1  Bos.  &  Pul.  298,  9 ;  Griffith  v.  YwMg^ 
12  East  514 ;  Anderson  Sfc,  v.  Moncrieff  ^  3  Dessauss.  132; 
Owen  V.  Davis,  1  Bailey  316. 

The  right  to  recover  money  deposited  with  a  stakeholtkr 
depends  upon  whether  or  no  the  wager  be  legaL  Brani^ 
v.  Hibbert,  4  Camp.  36;  Bland  v.  CoUett,  Id.  167.    If  tte 
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Stake  be  on  a  legal  horse  race,  it  cannot  be  recovered  back, 
when  there  was  no  demand  made,  and  no  rescission  of  the 
contract,  before  the  race  was  run.  Marryat  v.  Broderick,  2 
M.  &  W.  369 ;  Goldsmith  v.  Martin,  4  Man.  &  Grang.  6,  43 
Eng.  Com.  Law  Rep.  13.  A  stakeholder  who  has  received  a 
wager  upon  an  illegal  consideration  is  bound  to  refund  the 
mooey  to  the  party  who  deposited  the  money  with  him,  when 
that  party  demands  it  of  him  before  it  is  paid  over.  Such  at 
least  is  the  rule  established  in  England.  Cotton  v.  Thurland, 
6  T.  R.  405 ;  Smith  v.  Bickm^re,  4  Taunt.  474 ;  Bate  v. 
Carhorightj  7  Price  640  ;  Robinson  v.  M earns,  6  Dow.  &  Ry. 
26,  16  Eng.  Com.  Law  Rep.  253 ;  McAllister  v.  Hoffman,  16 
S.  &;  R.  147.  The  action  will  not  lie  in  England  against  the 
stakeholder,  when  he  has  paid  the  money  over  to  the  winner 
before  any  demand  from  the  other  party.  Egerton  v.  Furz- 
man.  By.  &>  Moo.  213,  1  C.  &  P.  613,  11  Eng.  Com.  Law 
Rep.  497. 

In  New  York,  Cotton  v.  Thurland,  was  followed  by  the 
supreme  court  of  the  state.  Vischer  v.  Yates,  11  Johns.  39. 
But  the  judgment  of  that  court  was  reversed  in  the  court  of 
errors.  Yates  v.  Foot,  12  Johns.  1.  The  substance  of  the 
opinion  delivered  in  the  court  of  errors  by  Sanford,  senator, 
is  that  courts  ought  not  to  entertain  suits,  in  such  a  case,  ei- 
ther by  the  winner  or  loser.  So  far  as  respected  the  loser 
he  considered  the  contract  executed,  and  he  applied  the  maxim 
fieri  non  debet,  sed  factum  valet.     12  Johns.  377.  8. 

The  rule  is  different  under  the  New  York  act  (Sess.  25,  c. 
44,)  which  declares  horse-racing  for  money  a  nuisance,  and 
makes  the  stakeholders  indictable,  and  declares  all  contracts 
on  aceoant  of  any  money  bet  or  staked  on  such  races  void, 
and  authorizes  the  party  to  recover  back  the  money  paid  on 
such  unlawful  race  or  game.  In  such  a  case  the  stakeholder 
receiving  the  money  in  the  first  instance  in  his  own  wrong,  it 
is  no  defence  that  he  has  paid  over  the  money  to  the  person 
who  won  the  race.  Simm4)ns  v.  Borland,  10  Johns.  468; 
Hajfwood  V.  Shelden,  13  Id.  88.  An  action  will,  however, 
lie  against  the  winner  for  what  he  actually  gained  by  the  event 
of  the  wager.     Zeilly  v.  Warren,  17  Johns.  192. 

This,  it  will  be  observed,  is  by  force  of  the  particular  pro- 
vision of  the  statute.  In  the  absence  of  such  provision  one 
party  could  not  generally  recover  from  the  other.  Acting  ille- 
gally, he  would  suffer  the  loss  of  his  money  as  the  conse- 
quence; not  only  when  the  gaming  has  been  fair — but  also 
when  it  has  been  accompanied  with  cheating  by  the  other 
party.     And  when  the  testator  could  not  recover,  his  executor 
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cannot.     Babcock  v.  Thompson,  3  Pick.  449.     So  it  is  de- 
cided in  Massachusetts. 

In  Virginia  there  is  a  provision  by  statute,  cited  ante,  p.  321. 

At  an  early  period  it  was  determined  that  equity  would 
give  relief  against  a  usurious  contract  upon  payment  of  prin- 
cipal and  interest,  Bosanquet  v.  Dashwood,  Forr.  37 ;  and  it 
was  laid  down  that  money  voluntarily  paid  upon  a  contract 
void  for  usury  could  not  be  recovered  back.     Tompkitts  r. 
Burnett^  Skin.  411.     A  different  rule  has  been  acted  on  in 
subsequent  cases.      Clarke    v.   Shee  8fc.   Cowp.    199,  200; 
Browning  v.  Morris ,  Id.   792  ;  Jaques  v.  Golighily,  2  W. 
Bl.   1073;    Jaques   v.    Withy  Src.   1  H.   Bl.  65;    Smith  ▼. 
Bromley^  Dougl.  696,  note ;  Mount  ^c.  v.  Watte,  7  Johns. 
441.     These  cases  hold  that  if  laws  for  the  protection  of  the 
subject  against  oppression,  extortion  and  deceit  be  violated  and^ 
the  defendant  take  advantage  of  the  plaintiff's  condition  ocr 
situation,  the  plaintiff  shall  recover.     Upon  this  ground  th^ 
action  was  maintained  in  Williams  v.  Hedley,  8  Elast  382  ^ 
and  White  v.  Franklin  Bank,  22  Pick.  187,  8.     Among  th^ 
cases  of  this  class  is  that  of  the  bankrupt  who  has  paid  mc^^ 
ney  to  obtain  his  certificate,  or  the  borrower  who  has  paitf 
the  premium  of  usury  ;  the  law  considers  that  he  is  oppressed 
and  advantage  taken  of  his  situation  and  that  he  is  entitled 
to  be  restored  to  the  benefit  he  has  lost  by  the  oppressive  aer 
of  his  creditor.     4  W.  H.  &  G.  326.     The  Code  of  Virginia 
(ch.  141,  <^  8,  p.  677,)  provides  as  follows : 

If  an  excess  beyond  the  lawful  interest  be  paid  in  any  case,  the 
person  pajing  the  same  may,  in  a  suit  brought  within  one  year  therei^ 
ter,  recover  it  from  the  person  with  whom  the  contract  was  made,  or  (o 
whom  the  assurance  was  given  :  and  it  may  be  so  recovered  from  soeii 
person  notwithstanding  the  payment  of  the  excess  be  made  to  his  en- 
dorsee or  assignee. 

Notwithstanding  the  dicta  of  Lord  Elletiborough  and  Baf- 
ley,  J.,  in  Smith  v.  Cuff,  6  M.  &  S.  160,  a  debtor  paying 
money  down,  as  the  price  of  procuring  a  fraud  on  his  other 
creditors,  before  the  creditors  enter  into  the  composition,  is 
not  in  a  like  condition.  If  he  voluntarily  pays,  he  cannot  af* 
ter  wards  recover  back.  Wilson  v.  Ray,  10  Adol.  &  El.  88; 
4  W.  H.  &  G.  326. 

13.  Under  what  circumstances  the  action  for  money  ptU 
to  the  agent  of  the  receiving  party  will  lie  against  suA 
agent. 

One  to  whom  money  is  paid  as  the  agent  rather  of  the  ptrtf 
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o  receive  than  of  the  party  paying,  is  liable  as  a  principal, 
irhere  the  situation  of  the  agent  remains  as  it  was  at  the  time 
'f  Che  payment,  unaltered  by  any  new  circumstance  since  that 
ime,  such  as  his  having  paid  over  the  money  to  the  principal 
r  done  something  equivalent  to  it.  Buller  v.  Harrison^ 
*owp.  666,  7;  Burrough  v.  Skinner,  5  Burr.  2639;  Cox 
^.   V.  Prentice,  3  M.  &  S.  348. 

The  action  against  the  agent  will  be  considered  as  if  it 
rere  an  action  against  the  principal,  that  is,  will  be  determined 
D  the  like  principles,  where  the  agent  has  not  paid  the  mo- 
ey  over  to  the  principal  nor  done  any  other  thing  to  create  a 
tiange  of  circumstances.  Cox  !fc,  v.  Prentice,  3  M.  &  S. 
48  ;  or  though  the  agent  has  paid  the  money  over  to  the 
rincipal,  where  he  did  so,  after  the  party  who  paid  it  gave 
otice  that  he  had  paid  it  by  mistake  and  forbid  the  paying  it 
rer.  On  this  ground  money  was  recovered  back  from  a  bank 
'bich  acted  as  agent  for  the  holder  of  a  note  where  before  the 
uik  had  done  any  thing  more  than  pass  the  amount  received 
>  the  credit  of  the  principal,  the  plaintiff  gave  such  notice, 
ad  claimed  the  money  to  be  repaid  him,  offering  at  the  same 
ime  to  return  the  note.  Garland  v.  Salem  Bank,  9  Mass. 
08. 

Where  an  action  was  brought  to  recover  back  money  wrong- 
ally  collected  by  the  defendant  as  assistant  of  a  marshal, 
hough  it  had  been  immediately  paid  over  to  the  marshal,  yet 
IS  it  was  proved  that  the  defendant  admitted  he  had  no  inter- 
M  in  the  defence — that  it  was  conducted  either  by  the  secre- 
taqr  at  war  or  the  marshal — the  court  gave  judgment  for  the 
plaintiff;  not  being  willing  to  drive  him  to  a  new  action 
igainst  the  very  persons  who  defended  this.  Frye  v.  Lock- 
woodj  4  Cow.  454. 

But  the  general  principle  is,  that  if  money  be  mispaid  to  an 
igent  expressly  for  the  use  of  his  principal,  and  the  agent  has 
paid  it  over,  he  is  not  liable  in  an  action  by  the  person  who 
nispaid  it :  because  it  is  just  that  one  man  should  not  be  a 
loaer  by  the  mistake  of  another;  and  the  person  who  made 
the  mistake  is  not  without  his  redress  but  has  his  remedy  over 
igainst  the  principal.  Pond  v.  Underwood,  2  Ld.  Raym. 
1210;  Cary  v.  Webster,  1  Str.  480;  Saddler  v.  Evans,  4 
Burr.  1986;  Buller  v.  Harrison,  Cowp.  566;  Stevenson  v. 
Mortimer,  Id.  806 ;  Greenway  v.  Htird,  4  T.  R.  554.  The 
ononey  was  paid  in  the  first  of  these  cases  for  the  use  of  an 
idministrator ;  in  the  second  to  the  agent  of  a  lady  for  the 
lady's  use;  in  the  third  to  a  broker  expressly  for  the  benefit 
of  the  assured.     1  Taunt.  363.     And  there  was  an  absence  of 
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corruption,  oppression  or  immorality  on  the  part  of  the  agent. 
Miller  v.  Aris,  3  Esp.  231. 

But  if  a  person  acting  for  another  insists  on  the  payment  of 
money  on  an  illegal  ground,  he  may  be  sued  for  it,  although 
there  is  no  notice  to  him  ;  it  is  different  from  a  voluntary  pay- 
ment  to  the  agent  for  the  purpose  of  being  paid  over  to  the 
principal.  Steele  v.  Williams,  8  W.  H.  &  G.  626,  20  Eng. 
Law  &  Eq.  319;  Ripley  v.  Gelston,  9  Johns.  209.  Where 
the  bailiff  of  a  sheriff  threatened  a  party  to  distrain  his  goods 
for  one  sum  for  which  he  had,  and  for  another  sum  for  which 
he  had  not,  a  right  to  distrain,  and  the  party,  under  the  terror 
of  a  distress,  paid  both  these  suras  to  the  bailiff  who  paid  the 
money  over  to  the  sheriff  by  whom  it  was  paid  to  the  exche- 
quer, an  action  for  money  received  was  nevertheless  main- 
tained against  the  bailiff  for  what  he  had  illegally  demanded  ; 
the  money  having  been  paid  to  the  bailiff  not  for  the  purpose 
of  paying  it  to  the  sheriff  or  to  the  intent  that  the  sheriff 
might  pay  it  into  the  exchequer,  but  under  the  terror  of  pro-- 
cess  to  redeem  the  plaintiff's  goods.  Snowdon  v.  Davis,  ^ 
Taunt.  359. 

The  principle  of  this  decision  has  been  lately  recognized 
by  the  court  of  exchequer.     Parker  v.  Railway  Co.  6  W. 
H.  &  G.  706 ;   Oaies  v.  Htidson,  6  Id.  346.     In  this  case  the 
payment  being  under  a  species  of  duress,  the  person  who  re- 
ceived the  money  was  held  bound  to  pay  it  back. 

Although  on  this  principle  an  action  might  be  broagbt 
against  excise  officers  who  were  parties  to  the  illegal  act,  yet 
it  does  not  follow  that  the  person  to  whom  they  pay  the  mo- 
ney, that  he  may  pay  it  over  to  other  persons,  will  be  litUe 
to  an  action  after  he  has  so  paid  it  over.  Against  him  who 
was  merely  the  band  to  receive  the  money  to  be  so  paid  over, 
no  action  would  lie  unless  notice  had  been  given  him  to  retain 
it  whilst  the  money  was  in  his  hands.  Atlee  v.  Badckim$^ 
3  M.  &  W.  647. 

Upon  the  distinction  taken  in  Snowdon  v.  Davis^  the  courti 
have  sustained  an  action  against  an  officer  in  cases  where  it 
had  not  been  sustained  in  Lord  MansfieUPs  time.  He  wtB 
not  prepared  to  establish  as  a  precedent  that  an  action  for  mo- 
ney received  would  lie  against  an  officer  of  revenue  for  ove^ 
payment.  Whitbread  v.  Brookbank,  Cowp.  69.  In  one  case 
he  maintained  an  action  against  a  collector  to  recover  bick 
money  illegally  collected  as  a  duty ;  but  it  was  a  case  in  which 
the  money  not  only  had  not  been  paid  over  by  the  defeodaot, 
but  continued  in  his  hands  with  the  consent  of  his  superior 
for  the  purpose  of  trying  the  question  as  to  the  validity  d 
the  duty.     Campbell  v.  Hall,  1  Cowp.  204. 


r.  41.j  ACTION   ON   PROMISES.  485 

In  New  York  the  action  has  been  maintained  against  an 
ent  where,  though  the  money  had  been  paid  over  by  him 
his  principal,  objection  had  been  made  before  it  was  so  paid 
BT.  Hearsey  v.  Pruyn,  7  Johns.  182,  3.  In  this  case,  which 
10  an  action  against  a  toll-gatherer,  the  court  was  of  opinion 
It  there  was  sufficient  notice  to  him :  when  the  toll  was 
d  the  plaintiff  called  on  a  witness,  in  the  presence  of  the 
bodant,  to  take  notice  that  the  toll  was  overcharged.  This 
8  deemed  sufficient  to  put  the  defendant  on  his  guard ;  for 
mfdied  that  the  plaintiff  meant  to  seek  redress. 
Where  at  the  time  of  paying  money  to  the  collector  of  the 
iComs  for  the  port  of  New  York,  the  plaintiffs  objected  to  the 
rment  of  it  as  illegal,  although  neither  then  nor  afterwards 
•  any  further  notice  given  or  request  made  not  to  pay  it 
»r,  and  although  a  few  days  after  the  payment  the  collector 
d  the  money  into  bank  to  the  credit  of  the  treasurer  of  the 
ited  States,  the  money  was  recovered  back  in  an  action 
linst  the  collector.  Ripley  v.  Gelston,  9  Johns.  209. 
Fhe  supreme  court  of  the  United  States  considers  that  an 
ion  against  the  collector  will  not  lie  to  recover  back  money 
«ived  by  him  in  the  ordinary  and  regular  course  of  his  duty 
1  paid  over  into  the  treasury,  without  objection  being  made 
the  time  of  payment,  or  at  any  time  before  the  money  was 
paid  over,  Elliott  v.  Swartwouty  10  Peters  153 ;  but  that 
ia  the  settled  doctrine  of  the  law  that  where  money  is  ille* 
lly  demanded  and  received  by  an  agent,  he  cannot  exone- 
»  himself  from  personal  responsibility  by  paying  it  over  to 
I  principal,  if  he  has  had  notice  not  to  pay  it  over ;  and  that 
16T6  at  the  time  of  paying  duties  to  a  collector,  the  party 
yiug  notifies  him  that  they  are  charged  too  high,  that  he 
yn  to  get  possession  of  his  goods,  and  intends  to  sue  him  to 
H>ver  back  the  amount,  and  notifies  him  not  to  pay  it  over, 
B  collector  is,  under  these  circumstances,  personally  liable  to 
sever  back  an  excess  of  duties  paid  to  him  as  collector,  al- 
oagh  he  may  have  paid  over  the  money  into  the  treasury. 
0.  156;  Marriott  v.  Brune  ^c.  9  How.  619;  Maxwell  v. 
rtBWold  6fx.  10  How.  255. 

b  What  ia  sued  for  must  have  been  received  by  the  defen* 
dant ;  and  it  must  be  money.  What  is  regarded  as  m4h 
ney. 

In  an  action  for  money  received,  it  must  appear  that  the 

Miey  sued  for  has  been  received  by  the  defendant,  or  applied 

bis  use.     If  a  judgment  under  which  a  sheriff  sold  property 

reversed,  the  proceeds  cannot  be  recovered  back  from  the 
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execution  creditor  without  proving  that  the  money  was  re- 
ceived by  him  or  applied  to  his  use.  I$om  v.  Johns^  2  Munf. 
272. 

There  is  no  case  in  which  responsibility  to  pay  money  has 
been  held  a  sufficient  ground  to  sustain  an  action  for  money 
received.  Parker  ^c.  v.  U.  S.  1  Peters's  C.  C.  R.  266.  This 
action  will  generally  not  lie  where  no  money  was  received. 
Nightingal  S^c.  v.  JDevisme,  5  Burr.  2592 ;  Jones  v.  Brinley, 
1  East  1  ;   Wilson,  J.,  in  Israel  v.  Douglas,  I  H.  Bl.  243. 

As  already  stated,  (ante,  p.  457,)  an  assignment  of  a  note 
or  bond  furnishes  a  presumption  that  its  amount  was  paid  by 
the  assignee  to  the  assignor.  This  presumption  is,  however, 
liable  to  be  rebutted  by  other  evidence  shewing  that  the  con- 
sideration for  the  assignment  consisted  of  property  or  other 
thing  which  cannot  be  regarded  as  money.  Maxey  ifc  v. 
Fore,  3  B.  Monroe  476,  7.  In  such  case,  though  there  may 
(as  stated  ante,  p.  271,)  be  liability  arising  out  of  the  actual 
consideration,  that  liability  is  not  to  be  enforced  in  the  action 
for  money  received.     S.  C. 

Whether  or  no  a  particular  transaction  shall  be  constmed  ^^ 

as  a  case  of  money  received,  is  sometimes  a  difficult  question 

Israel  v.  Douglas,  1  H.  Bl.  242,  3 ;  3  East  171 ;  Hemenway^^ 
V.  Uemenway,  5  Pick.  389. 

In  Longchamp  v.  Kenny,  Dougl.  137,  a  ticket  was  deliv 

ered  for  the  purpose  of  being  carried  to  market,  and  the  pre 

sumption  was  that  it  was  sold,  as  the  defendant  would  giv<      ^ 
no  account  of  it.     A  contrary  presumption  arose  in  Leery  v 
Goodson,  4  T.  R.  687,  where  the  action  was  for  the  value  o  '^ 
some  pictures  which  had  been  delivered  to  the  defendant  tc=3 
avoid  being  sold.     In  Longchamp  v.  Kenny,  there  was  evi  — 
dence  out  of  the  defendant's  own  mouth  that  he  had  receivecS 
the  price  of  the  ticket,  till  he  proved  the  contrary ;  on  thi  ^ 
ground  it  was  distinguished  from  Whitwell  v.  Bennett,  3  Boas- 
&  Pul.  563. 

In  some  cases  stated  ante,  p.  448,  9,  the  giving  and  receiving* 
a  note  in  satisfaction  of  a  debt,  has  been  held  equivalent  to 
paying  that  debt  in  money ;  but  the  mere  giving  a  note  can- 
not, as  between  maker  and  payee,  be  considered  payment  by 
the  former  to  the  latter  of  the  very  money  for  which  the  note 
is  given,  so  as  to  justify  a  recovery  of  it  by  the  maker  against 
the  payee  in  the  action  for  money  received.     Van-Ostrandf' 
Reed,  1  Wend.  430.     When  however  the  note  is  negotiabif) 
and  has  been  transferred  for  money  to  an  innocent  endorsee, 
that  money  has,  after  a  rescission  of  the  contract  between  th 
maker  and  payee,  been  treated  as  money  of  the  maker  re- 
ceived by  the  payee  upon  a  consideration  which  has  failed. 
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Ohapman  v.  Shaw,  5  Greenl.  69 :  Colville  v.  Besly  S/'c.  2 
Denio  139. 

Iq  England  provincial  notes  are  certainly  not  money,  but 
rben  a  stakeholder  received  them  as  so  much  money  and  all 
NUties  agreed  to  treat  them  as  such  at  the  time,  he  was  not 
illowed  to  turn  round  and  say  (hey  were  only  paper  and  not 
Doney.     Pinckard  v.  Bankes,  10  East  20. 

Underwriters  having  adjusted  a  loss  on  a  policy  with  the 
plaintiff's  broker  or  agent,  though  no  money  was  actually 
laid  by  them  to  the  broker,  but  the  amount  only  allowed  be- 
weea  them  and  him  on  account,  the  plaintiff  nevertheless  re- 
tovered  against  the  broker  as  for  money  received.  Andrew 
r.  Robinson  ^c,  3  Camp.  198.  He  recovered  notwithstand- 
Dg  the  underwriter  became  bankrupt  before  paying  a  bill 
vhich  he  had  accepted  in  favour  of  a  broker  for  the  general 
Milance  due  from  the  underwriter  in  account  with  the  broker. 
Wilkinson  ^c.  v.  Clay  ^c.  6  Taunt.  110,  1  Eng.  Com.  Law 
EUp.  328. 

And  generally  where  an  attorney  or  agent  discharges  a  debt 
lae  to  his  principal  and  applies  that  debt  to  the  payment  and 
satisfaction  of  his  own  debt,  he  will,  for  the  amount  so  ap- 
died,  be  held  liable  to  the  principal  in  this  form  of  action. 
Oughton  V.  West,  2  Stark.  321,  3  Eng.  Com.  Law  Rep.  364; 
Beardsley  v.  Root,  11  Johns.  468.  In  this  case  the  attorney 
mrchased  land  at  a  sale  under  his  client's  execution.  <<  If," 
aid  Vanness,},^  ''the  sheriff  had  demanded  and  received  the 
Qoney,  for  which  the  land  was  sold,  from  the  defendant,  on 
he  execution  of  the  deed  to  him,  there  is  no  question  he 
rould  have  been  perfectly  justifiable  in  immediately  paying 
t  back  again  to  him ;  and  in  that  case  it  is  not  disputed  that 
his  suit  might  have  been  supported.  The  sheriff,  however, 
ostead  of  going  through  the  useless  ceremony  of  first  receiv- 
Dg  the  money  from  the  defendant  with  one  hand  and  paying 
t  back  with  the  other,  at  once  accomplished  the  same  thing 
>y  taking  from  him  a  receipt  in  full  satisfaction  of  the  execu- 
ioD.  This  negotiation  was  the  same  as  money  to  the  defen- 
lant.  He  paid  his  own  debt  with  his  client's  judgment,  and 
16  cannot  be  allowed  to  say  that  no  money  came  into  his 
lands." 

If  a  sheriff,  under  execution,  sell  and  deliver  goods  he  is 
inswerable  for  the  amount  they  sold  for  whether  he  actually 
aceive  it  or  not.  Denton  v.  Livingston,  9  Johns.  99.  Al- 
hough  no  money  in  fact  pass,  yet  if  the  sheriff  and  the  exe- 
satioa  creditor  are  in  the  same  situation  as  if  the  sheriff  had 
old  to  him  and  received  the  money,  and  paid  it  over  to  himi 
he  objection  that  no  money  was  paid  by  the  sheriff  to  the 
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creditor  will  not  prevent  the  action  for  money  received  being 
maintained  in  such  a  case  as  is  mentioned  ante,  p.  478.  Sian^ 
dish  V.  Ross,  3  W.  H.  &  G.  527. 

Where  on  a  note  transferred  as  collateral  security  for  a  debt 
the  transferree  obtains  a  judgment  under  which  land  is  taken 
in  satisfaction,  that  is  considered  as  a  payment  of  the  debt  ia 
money,  (by  what  is  taken  at  money's  worth,)  and  so  much  at 
is  thus  got  by  the  transferree  beyond  the  amount  of  the  debt 
originally  due  him  may  be  recovered  from  him  in  an  action 
by  the  transferrer  for  money  had  and  received.  Randall  v« 
Rich,  11  Mass.  498. 

So  where  the  plaintiff  consented  to  a  sale  of  wood  for  mo* 
ney  and  the  defendant  made  it  for  money,  it  was  considered 
no  objection  to  this  form  of  action  that  the  price  of  some  of 
the  wood  was  received  by  the  defendant  in  real  estate ;  it  wai 
as  if  he  had  purchased  real  estate  with  the  money  for  which 
he  sold  the  wood.     Miller  4*c.  v.  Miller,  7  Pick.  136. 

Whether  what  the  defendant  received,  was  received  in  mo* 
ney  or  in  a  chattel  at  an  estimated  price,  for  so  much  moneyi 
can  make  no  difference.  Arms  v.  Ashley,  4  Pick.  74;  Bali^ 
^  Susqu.  R.  R.  Co.  V.  Faunce  ^c.  6  Gill  81.  If  the  consi- 
deration upon  which  he  was  paid  has  failed,  though  he  was 
paid  by  accepting  in  payment  the  note  of  a  thiid  person,  tbi 
consideration  may  nevertheless  be  recovered  back  under  i 
count  for  money  received.     Rew  v.  Barber,  3  Cow.  260. 


CHAPTER  XLII. 

ACTION    ON   A    PROMISE    TO    ACCOUNT  j     OR    ON   ACCOUNT    STATED' 

1.  On  a  promise  to  account. 

Where  goods  are  delivered  to  a  factor,  to  be  sold  for  his 
principal,  the  law  implies  a  promise  on  the  factor's  part  to 
render  an  account  of  them  whenever  called  on  by  the  princi- 
pal ,-  and  if  he  refuses  to  account  he  is  liable  to  an  action  of 
assumpsit  for  the  breach  of  his  implied  promise.  Clark  f. 
Moody  ^c,  17  Mass.  148 ;  7  Metcalf  46.  A  demand  is  not, 
in  all  cases,  necessary  to  enable  the  [principal  to  maintain  his 
action.  (See  ante,  1  Rob.  Prac.  486-489.)  Actions  hare 
been  sustained  against  factors  in  foreign  countries^  witboat 
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r  previous  demand  upon  them  to  render  an  account.     17 
BS.  149. 

2.   On  an  account  stated. 

in  account  stated  is  an  agreement  by  both  parties  that  all 

articles   are   true.     Trueman    v.  Hurst,   1    T.   R.   42. 

lereupon,  although  there  may  be  no  actual  promise,  the 

implies  a  promise  that  the  party  against  whom  the  balance 

ears,  has  engaged  to  pay  it  to  the  other.     10  Barr  325. 

B  stating  of  the  account  is  the  consideration  of  that  prom- 

Bullerj  J.,  1  T.  R.  42.     The  plaintiff  is  not  obliged  to 

I  evidence  of  the  several  items  constituting  the  account ; 

it  is  sufficient  if  he  prove  the  account  stated.     Bartlett  v. 

lery,  1  T.  R.  42,  note.     This  was  formerly  conclusive  ;  but 

nodern   times  a  greater  latitude  has  prevailed,  to  remedy 

\i%  which  may  have  crept  into  the  account.     Such  errors 

f  be  shewn  and  corrected.     1  T.  R.  42 ;  Holmes  Sfc.  v. 

Campj  I  Johns.  36. 

t  was  said  by  Lord  Ellenborough  that  an  acknowledgment 
the  defendant  of  a  debt  due  upon  any  account  was  suffi- 
itto  enable  the  plaintiff  to  recover  upon  the  account  for 
account  stated.  Knowles  S^c.  v.  Michell  Sf^c.  13  East 
).  On  this  ground  the  plaintiff  recovered  in  Highmore  v. 
imrose,  6  M.  &  S.  65.  In  each  of  fhese  cases  there  was 
admission  of  a  subsisting  debt,  and  that  was  evidence  of 
lecount  stated.  It  is  not  enough  that  the  defendant  merely 
mitted  that  at  a  certain  time  he  received  a  sum  of  money, 
^er  tfc.  V.  Barrow,  7  Barn.  &  Cress.  623,  14  Eng.  Com. 
iw  Rep.  103  ;  nor  that  the  defendant  made  a  special  promise 
ten  there  is  no  admission  of  a  subsisting  debt.  Lubbock 
5.  V.  Tribe,  3  M.  &  W.  607. 
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TITLE  IV. 

RIGHT  OF  ACTION  BY  OWNER  OF  GOODS  OR  CHATTELS 
AGAINST  AN  ADVERSE  CLAIMANT ;  OR  AGAINST  A 
BAILEE. 


Chap.  43.  Action  bj  or  against  a  donee ;  or  bj  a  legatee  or  distribu- 
tee. 

44.  Action  for  goods  claimed  under  owner's  sale  or  consigB* 

ment. 

45.  Action  for  goods  (or  tbe  proceeds  of  goods)  disposed  of  bj 

one  not  authorized  to  make  such  disposition. 

46.  Action  for  goods  conveyed  by  a  mortgage  or  deed  of  trust 

47.  Of  a  simple  bailment ;  how  loss  by  fire  falls  on  bailor.   Wko 

is  a  gratuitous  bailee  and  how  far  he  is  liable.  LiabiL'tj 
of  a  bailee  of  slaves. 

48.  Of  the  general  lien  of  a  factor,  attorney,  banker,  whaifioger, 

or  warehouse-man ;  and  of  the  particular  lien  of  mecbio- 
ics  and  others  by  whose  skill  or  labour,  additional  valoe 
is  impart^  to  the  goods. 

49.  Of  the  carrier's  lien ;  and  the  action  against  him  for  goodi 

committed  to  his  care. 

50.  Of  the  inn-keeper's  lien ;  and  the  action  against  him  t« 

property  of  bis  guest. 


CHAPTER  XLIIL 


ACTION   BT    OR   AGAINST    A    DONEE  )    OR   BT    A   LEGATEE  OB 
DISTRIBUTEE. 

1.  When  the  claim  is  by  virtue  of  a  gift  inter  vivas. 

Lord  Coke  is  reported  to  have  said  that  by  the  civil  Uvra 
gift  of  goods  is  not  good  without  delivery  ;  but  that  in  the  En- 
glish law  it  is  otherwise.  Wortes  v.  Clifton^  1  Roll.  61 ;  Sbep- 
Touch.  27.  This  is  a  very  inaccurate  dictum :  the  diffeieoc« 
between  the  two  systems  is  exactly  the  reverse.  Kent^Ci-i 
2  Johns.  55.  It  is  well  established  that  by  the  law  of  Eog^ 
land  in  order  to  transfer  property  by  gift  there  must  either  to 
a  deed  or  instrument  of  gift,  or  there  must  be  aa  actual  deli- 
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very  of  the  thing  to  the  donee :  when  there  is  no  such  deed 
or  instrument  the  property  is  not  changed  without  a  change 
of  possession.  Irons  v.  Smallpiece,  2  Barn.  &  Aid.  551; 
Shower  v.  Pilck,  4  W.  H.  &  G.  477  ;  Noble  v.  Smith  ^c.  2 
Johns.  55;  Cook  v.  Husted,  12  Id.  189;  Withers  v.  Weaver, 
10  Barr  391 ;  Ewing  v.  Ewing,  2  Leigh  337. 

A  donor  holding  an  attorney's  receipt  for  a  bond — which 
was  in  suit  and  was  filed  among  the  papers  in  the  suit — told 
her  son  that  he  might  have  the  bond,  and  gave  him  the  attor- 
ney's receipt  for  it.  In  an  action  by  the  donee  against  the 
donor's  executor  for  money  received  on  account  of  the  bond, 
the  court  of  appeals  of  Virginia  (not  without  doubt  on  the 
part  of  some  of  the  judges)  held  that  by  virtue  of  the  deli- 
very of  the  receipt,  there  was  a  valid  gift  of  the  bond,  and 
gave  judgment  for  the  donee.  Elam  v.  Keen,  4  Leigh  333. 
There  is  some  difficulty  in  maintaining  that  in  such  a  case 
possession  does  ^^  really  and  bona  fide  remain  with  the  donee." 
1  R.  C.  1819,  p.  372,  3,  ch.  10,  ^  102.  It  was  competent  to 
the  donor  to  withdraw  the  bond  from  the  papers  of  the  suit, 
and  to  give  it  to  the  donee  or  give  it  to  another.  Suppose 
that  after  delivering  to  her  son  the  attorney's  receipt,  the  do- 
nor had  gone  to  the  clerk's  office  ai|d  had  obtained  the  bond, 
and  given  it  to  another,  with  whom,  thenceforth,  possession 
"did  really  and  bona  fide  remain,"  which  would  have  had  the 
better  right  to  the  bond — the  son  to  whom  the  attorney's  re- 
ceipt had  before  been  delivered,  or  the  donee  to  whom  the 
bond  was  actually  given,  and  with  whom  possession  thereof 
did  "  really  and  bona  fide  remain  ?" 

In  Virginia,  for  more  than  a  century,  there  have  been  sta- 
tutes prescribing  what  is  necessary  to  make  a  valid  gift  of 
slaves.  The  construction  in  Taylor  v.  Wallace,  4  Call  92, 
of  the  act  of  1758,  in  7  Hen.  Stat.  119,  Id.  237,  was  followed 
by  the  act  of  1787,  in  12  Hen.  Stat.  505,  which  was  passed 
on  in  Turner  v.  Turner's  ex' or,  4  Call  234,  1  Wash.  139. 
Decisions  have  since  been  made  under  the  act  of  1758,  in 
Jordan  4*c.  v.  Murray,  3  Call  85 ;  Speers  v.  Willison,  4 
Crauch  398,  and  Cross  v.  Cross's  adnir  S/'c,  9  Leigh  245 ; 
and  under  the  acts  of  1787  and  1819,  (1  R.  C.  1819,  p.  432, 
^  51,)  in  Mortimer  v.  Brumfield,  3  Munf.  122 ;  Durham  ^*c. 
V.  Dunkly,  6  Rand.  135;  Talbert  4*c.  v.  Jenny  Sfc.  Id.  159; 
Hunter  v.  Jones,  Id.  541 ;  Shirley  v.  Long,  Id.  735;  Hans- 
kraugh's  ex'ors  v.  Thom,  3  Leigh  147 ;  Brown  v.  Handley, 
7  Id.  119;  Patterson  v.  Franklin,  Id.  590;  Collins  v. 
Lofftus  ^  Co.  10  Id.  5;  Anderson  v.  Thompson,  11  Id. 
439;  Slaughter's  adm'r  v.  Tutt,  12  Id.  147;  Barker  v. 
Barkefs  adm'r,  2  Grat.  344 ;  Angleti  v.  Bottom,  3  Id.  1. 
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In  accordance  with  the  acts  in  1  R.  C.  1819,  page  372, 
ch.  101,  <$»  2,  and  page  432,  §  51,  the  revisors  of  the  Code 
of  Virginia  reported  as  pari  of  <^  1  of  ch.  1 16  of  the  Code, 
that  "  no  gift  of  a  slave  or  of  any  goods  or  chattels  shall  be 
valid,  unless  by  deed  or  will,  or  unless  actual  possession  of 
such  slave,  goods  or  chattels  be  bona  fide  delivered  to  the  do- 
nee." With  the  view,  no  doubt,  of  avoiding  in  future  some 
of  the  questions  that  occurred  in  some  of  the  cases  above 
cited,  the  joint  committee  on  revision  amended  that  part  of 
the  section ;  and  it  was  passed  in  the  following  terms : 
* 
No  gift  of  a  slave  or  of  any  goods  or  chattels  shall  be  valid,  UDleai 
by  deed  or  will,  or  unless  actual  possession  shall  have  come  to  aod  rd- 
mained  with  the  donee,  or  some  person  claiming  under  him.  If  tke 
donor  and  donee  reside  together  at  the  time  of  the  gift,  possession  at 
the  place  of  their  residence  shall  not  be  a  sufficient  possession  within 
the  meaning  of  this  section.     Code,  p.  500,  ch.  117,  §  1. 

2.  When  the  claim  is  by  virtvs  of  a  donatio  causa  mortis. 

The  donatio  causa  mortis  comes  from  the  civil  and  Romao 
law.  2  7es.  sen.  439.  It  is  where  a  man  lies  in  extremity 
or  is  surprised  with  sickness  and  not  having  an  opportunity  of 
making  his  will,  lest  he  should  die  before  he  could  make  it, 
he,  with  his  own  hands,  gives  to  friends  about  him.  Prec.  in 
Ch.  269 ;  3  P.  Wms.  357 ;  Blunt  v.  Burrow^  1  Ves.  jr.  646, 
4  Brown's  C.  R.  72;  Tate  v.  Hilbert,  4  Brown's  C.  R.  29ft 
It  is  a  gift  in  prcBsenti  to  take  effect  in  futuro,  after  the  do- 
nor's death,  and  like  a  will  is  revocable  during  his  life.  Jone$ 
V.  Selby,  Prec.  in  Ch.  300.  It  must  be  in  contemplation  of 
the  conceived  approach  of  death.  1  Bligh  N.  S.  530.  And 
the  gift  must  be  conditional,  that  is  to  take  effect  in  the  event 
of  death.  Waller  v.  Hodge,  2  Swanst.  103.  It  leaves  the 
whole  title  in  the  donor  unless  and  until  that  event  occurs. 
1  Bligh  N.  S.  230.  If  it  appear  that  the  donor  really  in* 
tended  to  make  an  immediate  and  irrevocable  gift,  the  trans- 
action cannot  be  sustained  as  a  donatio  causa  mortis,  TaU 
V.  Hubert,  2  Ves.  jr.  Ill,  4  Brown's  C.  R.  286;  Edwards  f. 
Jones,  7  Sim.  325,  10  Cond.  Eng.  Ch.  Rep.  79,  1  Mylne  tk 
Cr.  226,  13  Cond.  Eng.  Ch.  Rep.  371. 

Lord  Harduncke  in  a  case  wherein  the  donatio  causa  mor- 
tis is  much  considered,  laid  down  that  it  cannot  have  effect  if 
it  be  so  general  as  a  will — if  it  prove  the  decedent's  intent  to 
make  a  nuncupative  will  of  all  his  personal  estate,  ezclusifO 
of  particular  things,  saying,  '-I  give  you  all  the  plate  and 
goods  in  this  house,  or  if  I  die  all  are  yours,"  and  delivering 
nothing.     Ward  v.  Turner^  2  Yes.  sen.  438.     The  distinctioa 


CH.  43.J  ACTIOir  BT   OWNER   OF    G00D9.  493 

between  a  donatio  causa  mortis  and  a  nuncupative  will  is  that 
the  first  is  claimed  against  the  executor  and  the  other  from 
the  executor.     1  Sim.  &  Stu.  239. 

As  to  the  first  the  civil  law  is  received  in  England  only  in 
a  case  of  delivery,  or  what  that  law  calls  traditio.  Swinb. 
part  1,  ^  6,  7;  Drury  v.  Smith,  1  P.  Wms.  404;  Lawson  v. 
Lawson,  Id.  441,  2  Yes.  jr.  120,  21,  4  Brown's  C.  R.  286; 
Miller  v.  Miller  Sfc  3  Id.  357,  8.  Delivery  is  as  necessary 
to  establish  a  donatio  causa  mortis  as  any  other  gift.  Smith 
T.  Smithy  2  Str.  955.  The  general  course  of  decision  does 
not  sustain  Spratley  v.  Wilson,  1  Holt  10,  3  Eng.  Com. 
Law  Rep.  7.  The  decedent  must  part  with  the  possession  of 
the  thing  given.  Barker  v.  Barker^s  admW.  2  Grat.  344 ; 
Miller  Sf  wife  v.  Jeffress  Sfc,  4  Id.  472.  And  he  must  part 
with  the  dominion  over  it.  Hawkins  v.  Bleuntt,  2  Esp.  663. 
If  he  meant  to  retain,  during  his  sickness  and  until  the  event 
of  death,  complete  dominion  over  it,  then  there  is  no  valid 
donatio  causa  mortis.  Reddel  v.  Dobree,  10  Sim.  244,  16 
Cond.  Eng.  Ch.  Rep.  244.  Not  only  must  the  donee  have 
possession,  but  there  must  be  a  perfect  continued  possession 
ID  him  from  the  time  the  gift  is  made  till  the  donor's  death. 
Bunn  V.  Markham,  2  Marsh.  540,  7  Taunt.  224.  1  Holt  352 ; 
2  Eng.  Com.  Law  Rep.  81,  3  Id.  127. 

There  is  no  doubt  with  respect  to  a  bond  that  there  may 
be  a  delivery  of  it,  which  will  be  a  valid  donatio  causa 
mortis.  Snellgrove  v.  Baily,  2  Yes.  sen.  442,  3  Atk.  214; 
Gardner  ^c.  v.  Parker  ^c.  3  Madd.  C.  R.  184 ;  Wells  v. 
Tucker,  3  Binn.  366 ;  Gardner  v.  Gardner  Sfc.  22  Wend. 
S26;  Lee^s  ex' or  v.  Book,  11  Grat.  182.  But  there  was  for- 
merly doubt  as  to  the  effect  of  the  gift  if  the  bond  was  se* 
cured  by  a  mortgage  on  land.  Richards  v.  Symes,  2  Atk. 
819,  3  Barnard.  90,  2  Eq.  Cas.  Abr.  617;  Hassell  v.  Tynte, 
1  Amb.  318.  Sir  John  Leach  decided  against  the  validity  of 
the  gift  in  such  a  case ;  considering  that  the  mortgagor  might 
resist  the  payment  of  the  bond  without  a  reconveyance  of  the 
estate ;  and  that  the  donor  would  not  be  compelled  to  com- 
plete his  gift  by  such  reconveyance.  Duffield  v.  Elwes,  1 
Sim.  &  Stu.  239,  1  Cond.  Eng.  Ch.  Rep.  120.  But  his  de- 
cree was  reversed  in  the  house  of  lords ;  and  the  donee  was 
declared  entitled  to  the  securities :  the  bond  passing  by  a  de- 
livery thereof,  the  mortgage — which  is  a  security  for  the 
bondi- — ^passed  as  an  incident ;  if  the  land  be  in  the  represen- 
tatives of  the  mortgagee,  they  hold  it  in  trust  for  the  donee. 
UuffiM  V.  Elwes  ^c.  1  Bligh  N.  S.  497,  1  Dow  &  Clarke  1. 

Id  England  a  distinction  has  been  taken  between  the  deli- 
very of  A  bond  and  a  note  payable  to  order.    Miller  v.  Mil- 
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/er,  3  P.  Wms.  358.    Lord  Hardtoicke  recognized  this  distinc- 
tion  in  the  case  wherein  he  held  that  a  gift  of  South  sea  an- 
nuities would  not  be  effectuated  by  the  delivery  of  receipts 
therefor  ;  that  the  thing  could  not  be  given  by  the  delivery  of 
such  a  symbol.      Ward  v.  Turner,  2  Ves.  sen.  442,  1  Dick. 
170.     Lord  Loughborough  held  that  money  in  a  banker's 
hands  did  not  pass  by  the  delivery  of  a  draft  on  the  banker. 
Tate  V.  Hubert,  2  Ves.  jr.  Ill,  4  Brown's  C.  R.  286.     Hii 
opinion  was  also  against  the  validity  of  a  gift  of  a  promissory 
note.     S.  C. ;   1  Madd.  C.  R.  182,  3.     The  court  of  appeals  of 
Maryland,  recognizing  these  cases,  has  held  there  was  not  a  valid 
gift  of  bank  stock  by  the  delivery  of  a  certificate  therefor 
with  an  endorsement  thereon  of  the  endorser's  name;  the 
transfer  on  the  books  of  the  bank  not  having  been  effected  in 
the  donor's  lifetime.     Pennington  v.  GittingSy  2  Gill  tc  J. 
208.     That  court  has  also  held  that  a  promissory  note  pays- 
ble  to  order  cannot  be  the  subject  of  a  donatio  causa  mortis. 
Bradley  ^  wife  v.  Hunt  adm^r  of  Jack,  6  Gill  &  J.  64.    Jo 
Massachusetts  it  is  held  that  the  donor's  own  promissory  note 
payable  to  the  donee  cannot  be  the  subject  of  such  a  dooa* 
tion.     Bowers  v.  Hurd,  10  Mass.  436 ;  Parish  v.  Stone,  U 
Pick.  204.     These  decisions  in  Maryland  and  Massachusetts, 
in  the  case  of  the  note,  are  in  accordance  with  what  is  still 
regarded  as  the  English  rule.     HoUiday  v.  Atkinson,  8  Dovr 
&  Ry.  163,  5  Barn.  &  Cress.  501,   11  Eng.  Com.  Law  Rep. 
286.      A  different  rule  is  established  in  New  York.     The 
courts  of  that  state  hold  that  a  gift  of  a  note  as  well  as  of  a 
bond  is  a  symbolical  delivery  of  the  debt,  and  all  the  delivery 
of  which  the  subject  is  capable.     Wright  v.  Wright  ^c  I 
Cow.  698;  Coutant  v.  Schuyler  Sfc.  1  Paige  316. 

In  view  of  the  rights  of  an  assignee  (of  a  bond,  note  or 
writing  not  negotiable)  under  the  Virginia  statutes  cited  anU^ 
p.  261,  2,  the  court  of  appeals  of  this  state  holds  that  a  note 
or  other  writing  is  as  proper  a  subject  of  a  valid  donation  as 
a  bond ;  it  also  considers  that  a  donation  of  a  debt  to  the 
debtor  himself  is  entitled  to  at  least  as  much  favour  as  ado- 
nation  of  the  debt  to  a  third  person.  Lee^s  ex'or  v.  Book,  H 
Grat.  182. 

3.  Where  the  claim  is  by  a  legatee  in'  distributee. 

It  is  not  enough  to  shew  the  will  of  a  decedent  giving  to 
the  plaintiff  the  property  sued  for.  There  must  be  proof  thtf 
the  decedent  was  the  owner  of  the  property  so  bcqueatM 
and  that  his  personal  representative  has  assented  to  the  lega^f* 
Sims  ads.  Brock,  I  Spears  49;  HairsUm  r.  HaU^  3C«U  8U; 
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Rayall  v.  EppeSj  2  Mnnf.  47S.  After  such  assent,  tiie  dece- 
ient's  property  in  the  thing  bequeathed — notwithstanding  he 
WBB  out  of  possession  at  the  time  of  his  death — vests  in  the 
legatee,  and  he  may  have  an  action  at  law  for  the  recovery  of 
the  legacy  against  the  executor,  or  a  stranger,  as  the  case  may 
be.  Smith  ^  wife  v.  Townes's  adm'r,  4  Munf.  193.  The 
iBSent  of  the  personal  representative  to  the  first  taker's  posses- 
liou  and  enjoyment  of  the  legacy  is  an  assent  to  the  remain- 
ler-man.  Lynch  v.  Thomas,  3  Leigh  682 ;  Acheson  v.  Mc- 
Combs,  3  Iredell  C.  R.  564;  Frazer's  adm'r  v.  Bevill  ^x.  11 
Qrat.  16. 

There  may  be  an  action  by  a  distributee  of  an  intestate. 
By  consent  of  the  guardian  of  the  only  child  of  an  intestate, 
bis  widow  and  administratrix  with  the  moneys  of  the  estate, 
parchased  slaves.  After  her  second  marriage,  she  and  her 
husband  brought  forward  these  slaves  as  part  of  the  estate, 
and  they  and  the  guardian  attended  the  allotment  and  division 
of  these  and  other  slaves  made  by  commissioners  under  an 
CNrder  of  court ;  and  the  division  was  returned  and  recorded. 
Of  the  slaves  so  purchased,  one  allotted  to  the  widow  for  life 
was  sold  by  the  husband  absolutely,  and  recovered  from  his 
rendee  in  an  action  brought  after  the  wife's  death,  by  the 
child.     Hunter  v.  Jones,  6  Rand.  541. 


CHAPTER  XLIV. 

ACTION    FOR   GOODS    CLAIMED   UNDER  OWNER's  SALE  OR  CONSIGN- 
MENT. 

1.  How  property  may  vest  in  vendee  by  parol  contract. 

At  common  law  though  delivery  is  essential  to  the  parol 
gift  of  a  chattel,  a  sale  is  good  without  it.     2  Bl.  Com.  448. 

The  North  Carolina  acts  of  1784  and  1792,  c.  225,  §  7,  and 
C  263,  respecting  sales  of  slaves  are  intended  for  the  benefit 
of  creditors  and  purchasers  alone.  Knight  v.  Thomas,  1  Hay. 
289.  As  between  the  parties,  a  bill  of  sale  need  not  be  attes- 
ts or  registered.  Cutlar  v.  Spillar,  2  Hay.  6 1.  There  need 
be  no  writing  at  all.  Rhodes  v.  Holmes,  2  Hawks.  193. 
The  sale  of  a  slave  is  good  by  parol.  Bateman  v.  Bateman, 
SMuri^.  97;  Cotton  v.  Powell,  2  Law  Repos.  431.  The 
Vendee  paying  the  price  according  to  the  contract  of  sale/  the 
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slave  is  vested  in  him  without  delivery.  Stale  v.  Fuller^  6 
Iredell  26. 

In  Virginia  as  well  as  North  Carolina,  the  title  to  personal 
property  may  be  transferred  without  deed  or  writing.  10 
Grat.  566. 

In  New  York  there  is  a  statute  similar  to  the  stat.  29  Car. 
2,  c.  3,  <5»  17,  cited  ante,  p.  415,  16.  Outwater  v.  Dodge  Sfc 
7  Cow.  85.  Independently  of  the  statute  any  words  importii^ 
a  bargain  whereby  the  owner  of  a  chattel  signifies  his  willing- 
ness and  consent  to  sell,  and  whereby  another  person  shall  sig- 
nify his  willingness  and  consent  to  buy  it,  in  prcesenti  for  a8p^ 
cified  price,  would  be  a  sale  and  transfer  of  the  right  to  the 
chattel.     De  Fonclear  v.  Shottenkirky  3  Johns.  174. 

2.  Bargain  must  be  with  respect  to  a  specific  chattel;  and 
every  thing  must  be  done  which  according  to  intention  <tf 
parties  is  necessary  to  transfer  the  property. 

By  the  law  of  England  property  does  not  pass  by  a  bargain 
unless  it  be  with  respect  to  a  specific  chattel ;  nor  until  evetj 
thing  is  done  which  according  to  the  intention  of  the  parties 
to  the  bargain  was  necessary  to  transfer  the  property  in  it.  2 
W.  H.  &  G.  9.  If  by  the  contract  there  be  no  credit,  and  the 
price  depends  on  the  weight,  the  weighing  is  in  the  nature  of 
a  condition  or  preliminary  act  which  must  necessarily  precede 
the  absolute  vesting  in  the  vendee  of  the  property  contracted 
for.  Hanson  Src-  v.  Meyer,  6  East  625.  The  que8tioa,afl 
stated  ante,  p.  416,  is  whether  any  thing  remained  to  be  done 
by  the  seller  in  order  to  complete  the  sale  as  between  him  and 
the  buyer?  It  was  considered  that  nothing  remained  to  be 
done  by  the  seller  in  Whitehouse  i^c,  v.  Frost  tfc  12  East 
614;  Green  (fc.  v.  Haythorne  Sfc.  1  Stark.  N.  P.  C.  447,2 
Eng.  Com.  Law  Rep.  463 ;  Macomber  v.  Parker^  13  Pick. 
182 :  Riddle  v.  Varnum,  20  Id.  280 ;  Frazer  4*  Co.  v.  HUr 
Hard  Sf'c.  2  Slrobhart  316  ;  and  that  it  was  otherwise  in  Wal- 
lace Sf*c.  V.  Breeds  Sf'c.  13  East  522 ;  Austen  v.  Craven  (^ 
4  Taunt.  643 ;  Bush  Src  v.  Davis  Src.  2  M.  &  S.  397;  i»; 
drew  V.  Dieterich,  14  Wend.  31;  Outwater  v.  Dodge  4^7 
Cow.  35 :  Ward  v.  Shaw,  7  Wend.  404 ;  Mason  v.  Tluniif- 
son,  18  Pick.  305  ;  Devane  v.  Fennell,  2  Iredell  36.  Some- 
times an  act  remains  to  be  done  as  to  one  part  of  the  subject 
and  not  as  to  another  part.  Barnard  4*c.  v.  Poor,  21  Pick* 
378.  Sometimes  it  is  necessary  to  choose  between  WM^ 
house  V.  Frost,  and  Austen  v.  Craven,  and  it  being  iopoe^ 
ble  to  reconcile  them,  the  latter  case  is  followed.  WkiU^* 
V.  Wilks,  B  Taunt.  176,  1  Eng.  Com.  Law  Rep.  64. 
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In  Pennsylvania  on  the  general  principles  of  the  contract — 
nnafiected  by  positive  provisions,  such  as  those  of  the  British 
ttatute  of  frauds  which  are  not  in  force  there — the  sale  was 
•ostained  in  Smyth  v.  Craig,  3  W.  &  S.  19,  and  Scott  v. 
Wells^  6  Id.  357.  There  it  is  not  law  that  the  right  of  pro- 
perty does  not  pass  so  long  as  the  quantity  of  the  thing  sold 
ramains  to  be  ascertained.  It  is  only  where  something  is  to 
\fa  done  for  the  ascertainment  of  the  quantity,  by  the  very 
Urms  of  the  contract,  that  it  is  incomplete.  Dennis  ^c,  v. 
Alexander,  3  Harris  50.  This  decision  was  after  Hutchinson 
w.  Hunter  J  7  Barr  145,  in  which  Rogers,  J.  delivered  the  opin- 
km  cited  ante,  p.  418.  Still  it  is  considered  in  Pennsylvania, 
that  goods  will  not  pass  without  a  specific  act  of  appropriation 
equivalent  to  a  delivery  in  contemplation  of  law.  Golder  v. 
Ogden,  3  Harris  528. 

3.  Haw  right  to  possession  depends  on  payment  of  price. 

Where  goods  are  sold  and  nothing  is  said  as  to  the  time  of 
the  delivery  or  the  time  of  payment,  and  every  thing  the  seller 
has  to  do  with  them  is  complete,  the  property  vests  in  the 
bayet  so  as  to  subject  him  to  the  risk  of  any  accident  which 
nay  happen  to  the  goods,  and  the  seller  is  liable  to  deliver 
them  whenever  they  are  demanded,  upon  payment  of  the  price ; 
Imt  the  buyer  has  no  right  to  have  possession  of  the  goods  till 
[le  pays  the  price.  Bayley,  J.,  4  Barn.  &,  Cress.  941  The 
law  requires  the  payment  of  the  price  and  the  delivery  of  the 
chattel  to  be  concurrent  acts  where  no  day  of  payment  is 
piFen.  Chase  ij^c.  v.  Westm^ore,  5  M.  &  S.  189.  The  sel- 
br's  right  in  respect  of  the  price  is  not  a  mere  lien  which  he 
irUl  forfeit  if  he  parts  with  the  possession,  but  grows  out  of 
Ilia  original  ownership  and  dominion,  and  payment  or  tender 
j(  the  price  is  a  condition  precedent  on  the  buyer's  part,  and 
intil  he  makes  such  payment  or  tender  he  has  no  right  to  the 
possession.  Bloxam  v.  Sanders,  4  Barn.  &  Cress.  941,  10 
Bng.  Com.  Law  Rep.  480 ;  Noy's  Max.  ch.  42 ;  6  Wend, 
114,  15.  The  seller's  right  of  possession  has  been  enforced 
igainst  a  person  who,  while  the  goods  were  in  a  course  of 
leliveryi  advanced  to  the  buyer,  on  a  pledge  thereof,  money 
fend  goods  to  nearly  their  value.  Palmer  v.  Hand,  13  Johns. 
134. 

If  on  the  sale  of  goods  a  bill  or  note  be  given  which  turns 
rat  to  be  worth  nothing,  there  is  no  payment ;  and  the  pur- 
Otbaaer  will  not  be  allowed  to  recover  the  goods  until  the  price 
ia  paid.  Owenson  v.  Morse,  7  T.  R.  60 ;  Roget  v.  Merritt  S^c. 
%  Gaines's  Rep.  117.     Though  part  may  have  been  delivered, 
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neither  the  bankrupt  nor  his  assignee  will  be  allowed  to  reco- 
ver the  residue  without  first  paying  the  price.  Miles  v.  Gor^ 
don,  2  C.  (fc  M.  504,  4  Tyrwh.  295. 

4.  As  to  right  of  possession  where  sale  is  on  credit;  how  it 

is  affected  by  vendee^s  becoming  insolvent. 

If  goods  are  sold  upon  credit,  and  nothing  is  agreed  npoa 
as  to  the  time  of  delivering  the  goods,  the  vendee  is  immedi- 
ately entitled  to  the  possession,  and  the  right  of  possession 
and  the  right  of  property  vest  at  once  in  him ;  but  his  right 
of  possession  is  not  absolute ;  it  is  liable  to  be  defeated  if  he 
becomes  insolvent  before  he  obtains  possession.  Tooke  v.  Hoir 
lingsworth,  5  T.  R.  215 ;  Bloxam  v.  Sanders,  4  Barn.  &  Cress. 
941,  10  Eng.  Com.  Law  Rep.  480. 

Though  the  vendor  may  have  given  a  delivery  order,  yet 
if  the  vendor  be  himself  the  warehouseman,  and  the  vendee 
becomes  bankrupt  before  the  goods  are  removed  from  the 
warehouse,  the  delivery  order  does  not  prevent  the  lien  for 
the  price  from  attaching.  Townley  v.  Crump  8fc.  4  AdoL  & 
El.  58,  31  Eng.  Com.  Law  Rep.  23. 

Generally  speaking,  if  there  has  been  actual  delivery  to  the 
purchaser,  his  becoming  insolvent  before  the  credit  expires 
does  not  authorize  the  vendor  to  retake  possession.  Tanslef 
V.  Turner  ^c,  2  Bingh.  N.  C.  151,  29  Eng.  Com.  Law  Rep. 
288 ;  Swanwich  ^c,  v.  Sothern  ^c.  9  Adol.  &  El.  895,  36  Eng. 
Com.  Law  Rep.  320.  The  complete  property  and  possession 
being  vested  in  the  vendee,  no  lien  or  right  of  the  vendors 
attaches  to  them.  Valpy  v.  Gibson,  4  Man.  Gr.  &  Scott  866, 
56  Eng.  Com.  Law  Rep.  865.  But  the  vendee's  consent  to 
restore  the  goods,  and  the  vendor's  consent  to  receive  tbem, 
may  revest  the  property  in  the  vendors.  Atkin  v.  Barwiek, 
1  Sir.  165;  Salte  v.  Field,  5  T.  R.  211;  Ash  v.  Putnam, 
1  Hill  309. 

5.  Where  vendee  gets  possession  under  a  sale  which  is  nai 
absolute  but  conditional,  whether  vendor  may  not  retaki 
possession  if  condition  be  not  complied  with. 

Sometimes  the  goods  are  delivered  upon  a  condition  de- 
clared by  the  vendor  and  assented  to  by  the  vendees,  that  the 
goods  are  not  to  be  considered  as  sold  until  the  money  is  paid, 
or  the  vendor  receives  further  security.  In  such  cases  it  bai 
been  held  that  the  property  continues  in  the  vendor.  Huwi 
^c.  V.  Thornton  Sfc.  4  Mass.  405 ;  Marston  v.  Baldwin^  17  li 
606 ;  Barrett  ^c.  v.  Pritchard,  2  Pick.  612 ;   WhUweUtftu  r. 
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Vincefit,  4  Id.  449 ;  Reeves  v.  Harris,  1  Bailey  663.  Though 
be  has,  for  the  vendee's  convenience,  assented  to  a  qualified 
delivery,  yet  it  being  understood  by  the  parties  to  be  condi- 
tional, the  property  does  not  vest  absolutely  in  the  vendee 
antil  the  condition  is  complied  with  ;  and  when,  owing  to  the 
vendee's  insolvency,  or  any  other  cause,  there  is  a  failure  to 
comply  with  it,  the  vendee  may  retake  possession.  D  '  Wolf 
V.  Babbett  ^c.  4  Mason  289 ;  Harris  v.  Smith,  3  S.  &  R.  20  ; 
Copland  v.  Bosquet,  4  Wash.  C.  C.  R.  588.  The  property 
was  held  to  pass  to  the  vendee  under  the  circumstances  of 
Chapman  ^c.  v.  Lathrop,  6  Cow.  110;  and  not  to  pass  to 
him  in  Ward  v.  Shaw,  7  Wend.  404,  or  Ervine  v.  Dotton, 
6  Munf.  231.  This  last  was  the  case  of  a  sale  of  a  slave  by 
a  written  contract,  which  reserved  title  in  the  vendor  until 
the  purchase  money  should  be  paid;  he  contracting  that  on 
such  payment  he  would  convey  a  lawful  right.  There  was 
also  a  written  contract  in  Clarke  ffc.  v.  Curtis,  11  Leigh  578, 
retaining  in  the  vendor  the  title  to  the  property,  personal  as 
well  as  real,  till  the  purchase  money  should  be  paid. 

6.  Right  of  vendor  to  restitution  of  possession  if  the  goods 
were  obtained  by  felony  or  Jraud. 

The  owner  may  be  entitled  to  restitution  in  case  the  goods 
were  obtained  by  fraud.  5  T.  R.  175,  6 ;  Read  v.  Hutchinson, 
3  Camp.  352;  Noble  v.  Adams,  7  Taunt.  59,  2  Eng.  Cora. 
Law  Rep.  25 ;  Earl  of  Bristol  v.  Wilsmore  S/'c.  1  Barn.  & 
Cress.  514,  8  Eng.  Com.  Law  Rep.  146 ;  Kilby  S/'c.  v.  Wilson, 
Ry.  &  Mood.  178,  21  Eng.  Com.  Law  Rep.  409;  Harris  v. 
SWuVA.  3  S.  &  R.  20 ;  Allison  v.  Matthieu,  3  Johns.  233 ; 
Van  Cleef  ffc.  v.  Fleet,  15  Johns.  151 ;  Bvffington  ffc.  v. 
Oerrish  Sfc.  15  Mass.  157.  When  the  goods  are  obtained  by 
I  fraudulent  purchase,  the  vendors  have  a  right  to  disaffirm  it, 
to  revest  the  property  in  them,  and  to  recover  their  value  in 
ui  action  of  trover  against  the  vendee.  Load  Sfc,  v.  Green 
Yc  15  M.  &  W.  216.  But  they  must  elect  to  treat  the  con- 
ract  as  void  before  the  buyer  has  resold  the  goods  to  a  fair 
mrchaser  for  value.  Wright  v.  Lawes,  4  Esp.  82 ;  Sheppard 
r.  Shoolbred,  Car.  &  Marsh.  61,  41  Eng.  Com.  Law  Rep.  39. 
Though  the  fraudulent  vendee  could  not  enforce  the  contract, 
be  fair  purchaser  may.  White  v.  Garden,  10  Com.  Bench 
1  J.  Scott)  919,  70  Eng.  Com.  Law  Rep.  919;  Rowley  v. 
Big-elow,  12  Pick.  312;  Mowry  i^c.  v.  Walch,  8  Cow.  238; 
Williams  v.  Given,  6  Grat.  268.  This  is  an  exception  to  the 
vie  "  that  a  man  who  has  no  authority  to  sell,  cannot,  by 
kiakiDg  a  sale,  transfer  the  property  to  another."     3  Barm  ^ 
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Cress.  38.  The  vendor  may,  however,  recover  his  goods  from 
any  one  who  is  not  a  bona  fide  purchaser  for  vahiable  consi* 
deration.  Root  v.  French,  13  Wend.  670;  Ash  v.  Putnam, 
1  Hill  305;  Robinson  v.  Dauchy,  3  Barbour  30. 

Under  the  common  law  definition  of  felony,  where  tba 
owner  of  goods  parted  with  them  to  a  fraudulent  vendee,  in- 
tending thereby  to  divest  himself  absolutely  of  his  interest 
or  property  in  such  goods,  the  fraudulent  purchaser  was  not 
guilty  of  felony.  Mowry  Sfc.  v.  Walsh,  8  Cow.  238.  Under 
the  Revised  Statutes  of  New  York,  (2  R.  S.,  p.  702,  ^  30, 
p.  767,  ^  53,)  property  so  obtained  is  obtained  feloniously. 
And  it  is  there  held,  that  the  owner  of  property  so  obtained, 
may  reclaim  it  even  after  a  transfer  to  a  bona  fide  purchaser. 
Andrew  v.  Dieierichj  14  Wend.  31;  Robinson  v.  Dauchy, 
3  Barbour  29. 

Sir  William  Blacksione  lays  down  that  if  goods  are  stoleo 
and  sold  out  of  market  overt,  the  property  is  not  altered,  and 
the  owner  may  take  them  wherever  he  finds  them.  2  Bl.  Com. 
449.  The  exception  which  exists  in  England  as  to  sales  io 
market  overt,  has  no  application  in  New  York.  The  felon 
may  have  carried  the^oods  to  an  auctioneer,  and  he  may  hare 
sold  them  at  auction ;  but  the  felon  having  no  title,  none  is 
transferred,  even  to  a  bona  fide  purchaser.  Although  stoleo 
goods  have  been  carried  to  another  state,  and  auctioneers  there 
may  have  sold  them  and  paid  over  the  proceeds  to  the  thief, 
without  notice  of  the  theft,  an  action  will  lie  against  the  aa^ 
tioneers.  Hoffman  ^c.  v.  Carow,  20  Wend.  21 ;  S.  C.  22 
Wend.  290. 

A  rule  somewhat  difierent  prevails  in  England.  There  thu 
owner  must  do  his  duty  to  the  public  before  he  seeks  a  bene- 
fit to  himself;  the  felon  is  to  be  prosecuted  before  the  property 
is  got  back.  Gerrison  v.  Woodfull,  2  C.  &  P.  411,  12  Eng. 
Com.  Law  Rep.  20.  After  he  is  convicted,  the  owner,  not- 
withstanding the  sale  of  the  property  may  maintain  an  action 
if  the  sale  was  not  in  market  overt,  Pier  v.  Humphref^  i 
Nev.  &  Man.  430,  2  Adol.  &  El.  500,  29  Eng.  Com.  Uw 
Rep.  158 ;  but  not  if  it  was,  Horwood  v.  Smith,  2  T.  R.  750. 

Walworth,  Ch.  remarks  that  the  English  practice  of  not 
sustaining  the  action  until  the  thief  is  proceeded  against  crim- 
inally, undoubtedly  proceeds  upon  the  ancient  common  ia«^ 
principle,  that  the  civil  injury  is  merged  in  the  felony.  22 
Wend.  293.  In  New  York,  the  revised  statutes  of  1801, 
which  abolished  appeals  of  felony,  also  declared  that  the  ciril 
remedy  should  not  be  merged  in  the  felony,  or  in  any  manner 
affected  thereby.  1  R.  L.  of  1801,  p.  264.  The  convictjon 
of  the  felon  is  held  not  to  be  necessary  therOi  to  enable  ^ 
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owner  to  reclaim  his  goods.     Robinson  v.  Dauchy,  3  Barbour 
30. 

In  Virginia,  the  act  ia  1  R.  C.  1819,  p.  581,  c.  155,  {nrovi- 
ied  that  if  the  felon  be  convicted,  the  party  robbed  should 
be  restored  to  his  money,  goods,  or  chattels.  Whether  or  no 
larceny  would  have  merged  the  civil  remedy  was  argued,  but 
not  decided  in  Cook  v.  Darby,  4  Munf.  444.  Now  by  the 
Code  of  1849,  it  is  provided  that  the  commission  of  a  felony 
riiall  not  stay  or  merge  any  civil  remedy.  Code,  p.  750,  ch. 
199,  ^  6. 

r.  What  delivery  to  vendee  will  sustain  his  right  against 
creditors  of  vendor,  and  subsequent  purchasers  from  him. 

By  the  common  law,  to  complete  the  sale  of  a  chattel,  so 
tbat  the  vendee  may  hold  it  against  a  subsequent  purchaser, 
gDorant  of  the  former  sale,  a  delivery  is  necessary.  But  as 
ID  actual  delivery  of  the  thing  itself  may  not  always  be  pos- 
lible  or  convenient,  a  symbolical  delivery  is  admitted  as  a 
nbstitute.  There  may  be  such  delivery  of  a  ship  at  sea,  or 
\{  goods  at  sea.  Gardner  v.  Howland,  2  Pick.  599.  There 
aay  be  delivery  of  goods  in  a  warehouse,  by  a  delivery  of  its 
'My  ;  or  of  a  receipt,  or  other  regular  documentary  evidence 
{  title.  Wilkes  l^c.  v.  Ferris,  5  Johns.  335.  The  subject 
mm  been  much  considered  in  the  supreme  court  of  the  United 
Itfttes.  Conard  v.  Atlantic  Ins.  Co.  1  Peters  445.  At  the 
ime  of  a  contract  in  New  York,  articles  in  warehouses  at 
!*ort  Wayne,  in  Indiana,  being  incapable  of  actual  delivery, 
tie  supreme  court  held  that  the  delivery  of  the  evidences  of 
itle,  with  orders  to  the  bailees  endorsed  thereon,  was  equiva- 
mt  in  the  then  situation  of  the  property,  to  the  delivery  of 
be  property  itself.  Reasonable  diligence  being  used  in  giv- 
ig  to  the  warehouse-men  notice  of  the  transfer,  though  a 
leditor  of  the  transferror  laid  an  attachment  before  the  no- 
iee  was  received,  the  title  of  the  transferree  was  sustained 
gminst  the  attaching  creditor.  Oibson  v.  Stevens,  8  How. 
(84. 

L   Of  the  title  to  goods  sent  by  a  captain  of  a  vessel,  or 
by  any  other  carrier. 

If  a  tradesman  order  goods  to  be  sent  by  a  carrier,  though 
le  does  not  name  any  particular  carrier,  the  moment  the  goods 
He  delivered  to  the  carrier,  it  operates  as  a  delivery  to  the 
miebaser ;  the  whole  property  immediately  vests  in  him ;  he 
done  can  bring  an  action  for  any  injury  done  to  the  goods ; 
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and  if  any  accident  happens  to  the  goods,  it  is  at  his  risk. 
Button  V.  Sotomonson,  3  Bos.  &  Pul.  582. 

But  when  goods  are  delivered  to  the  captain  of  a  vessel,  to 
be  carried  under  a  bill  of  lading,  and  that  bill  of  lading  indi- 
cates the  person  on  whose  account  they  are  to  be  carried, 
they  are  to  be  delivered  to  that  person,  if  the  bill  of  lading 
should  not  be  assigned,  and  if  it  should,  then  to  his  assignee. 
Wait  ^c.  V.  Baker,  2  W.  H.  &  G.  1.  The  fact  of  making 
the  bill  of  lading  deliverable  to  the  order  not  of  the  consig- 
nee but  of  the  consignor,  was  decisive  to  shew  that  no  proper- 
ty passed  to  the  consignee ;  it  being  clearly  intended  by  the 
consignor  to  preserve  his  title  to  the  goods  until  he  did  a  fur- 
ther act.     Id.  708. 

A  bill  of  lading  deliverable  to  the  consignor's  order,  being 
endorsed  to  the  defendant  as  security  for  certain  bills  drawn 
on  the  consignee,  such  endorsement  with  power  to  sell  the 
cargo  in  case  of  failure  of  payment,  passed  to  the  defendant 
a  special  property  in  the  cargo ;  and  by  afterwards  sending  to 
the  consignee  the  invoice  with  the  bills  and  letters  of  advice, 
there  passed  to  him  the  general  property  in  the  cargo  subject 
to  the  special  property.  Under  this  arrangement,  the  consig- 
nee's right  of  possession  did  not  arise  till  the  bills  were  paid. 
Jenkins  v.  Brown  ^c.  14  Adol.  &  El.  N.  S.  496,  68  Eng. 
Com.  Law  Rep.  496. 

From  the  bill  of  lading,  invoice,  and  other  facts,  it  may 
appear  that  the  goods  were  delivered  on  board  to  be  ca^ 
ried  on  account  and  at  the  risk  of  some  other  person  tbao 
the  consignor-     2  W.   H.  &   G.   709.     Goods  received  on 
board  the  ship,  as  the  property  of  a  particular  person,  are  gen- 
erally regarded  his  property  unless  the  delivery  be  qualified 
Ogle  V.  Atkinson  ^c,  5  Taunt.  759,  1  Eng.  Com.  Law  Rep. 
255 ;  Jordan  Sfc.  v.  James^  5  Ohio  89.     It  has  been  deci(W 
that  the  property  in  goods  is  passed  to  the  consignee  when 
they  are  delivered  on  board  the  ship  for  him  and  the  bill  of 
lading  is  remitted  to  him  duly  endorsed,  to  him,  Hailk  v. 
Smith  4*c.  1  Bos.  &  Pul.  563 ;  or  accompanied  by  an  invoice 
stating  that  they  are  shipped  on  his  account  and  at  his  risk. 
Walley  v.  Montgomery,  3  Eiast  585 ;  Coxe  S^c.  v.  Harden 
^c.  4  Id.  211. 

But  in  prudence  a  person  taking  a  transfer  of  a  bill  of  la- 
ding should  make  further  enquiry  as  to  the  consignee's  rights. 
Jackson  v.  Anderson,  4  Taunt.  29,  The  bill  of  lading  signed 
by  the  captain  stating  that  goods  have  been  shipped  by  the 
owner  thereof  to  be  delivered  to  the  ship  owners  is  not  a  eon* 
tract  which  passes  the  property  absolutely  to  them.  Though 
it  was  then  his  pleasure  that  the  goods  should  be  delivered  to 
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them  he  may  change  his  purpose  before  the  delivery  of  the 
goods  themselves  or  of  the  bill  of  lading  to  the  party  named 
in  it,  and  may  order  the  delivery,  and  transfer  the  property,  to 
some  other  person,  Mitchel  v.  Ede  (fc,  1 1  Adol.  &  El.  888, 
39  Eng.  Com.  Law  Rep.  260. 

9.   Of  the  vendor^s  or  consignor's  right  of  stoppage  in 
transitu. 

Under  certain  circumstances  goods  may  be  demanded,  by 
any  one  authorized  by  the  consignors  to  receive  them,  from 
the  persons  in  whose  possession  they  are,  while  they  are  in 
their  passage  or  transit  from  the  consignor  to  the  consignee. 
Bochtlingk  v.  Ingles^  3  East  396 ;  Valpy  v.  Gibson^  4  Man. 
Gr.  &  Scott  865,  56  Eng.  Com.  Law  Rep.  865. 

The  right  of  a  vendor  to  stop  goods  in  transitu  is  bottomed 
on  the  case  of  Snee  v.  Prescot,  1  Atk.  248.  The  ordinary 
right  of  countermanding  the  actual  delivery  of  goods  shipped 
to  a  consignee  is  limited  to  the  cases  in  which  the  bankruptcy 
or  insolvency  of  the  consignee  has  taken  place.  The  Con- 
staniiaj  3  Rob.  Adm.  321 ;  Westsynthius  in  re,  2  Nev.  ic  Man. 
644,  6  Barn.  &  Adol.  817,  27  Eng.  Com.  Law  Rep.  201.  But 
it  is  sometimes  a  question  whether  under  the  particular  terms 
of  the  contract  the  consignors  have  not  reserved  to  them- 
selves some  further  power,  2  W.  H.  &  G.  709;  for  example, 
the  power  of  withholding  the  actual  delivery  of  the  thing 
until  the  consignees  shall  comply  with  a  certain  mode  of  pay- 
ment. Wilmshurst  v.  bowker,  2  Man.  6c  Grang.  812,  40  Eng. 
Com.  Law  Rep.  812.  In  this  case  the  judgment  of  the  com- 
mon pleas  was  reversed  ;  the  exchequer  chamber  being  of  opi- 
nion, upon  the  facts,  that  there  was  not  such  condition  prece- 
dent as  the  common  pleas  supposed  there  was.  S.  C,  7  Man. 
&  Grang.  891,  49  Eng.  Com.  Law  Rep.  891. 

If  goods  be  sold  on  credit  and  the  vendee  become  bankrupt 
or  insolvent,  or  biB  likely  to  become  so,  the  vendor  may  re- 
sume the  possession  of  the  goods  while  they  are  in  the  hands 
of  a  carrier  or  middleman  in  their  transit  to  the  consignee  or 
▼endee,  Stanton  v.  Eager,  16  Pick.  474,  6 ;  Baker  v.  Ful- 
ler, 21  Id.  321 ;  Hause  ^c.  v.  Judson,  4  Dana  11;  Covell 
▼.  Hitchcock,  23  Wend.  613;  Buckley  v.  Furniss  4*c.  15 
Wend.  137 ;  5  Munf.  37 ;  or  if  such  middleman  be  the  ven- 
dor's factor  or  agent  he  may  retain  possession.  The  factor  or 
agent  should  pursue  his  principal's  lawful  instructions.  The 
principal's  order,  operating  as  an  indemnity  to  the  agent,  in 
addition  to  that  arising  from  his  possession  of  the  goods, 
will  be  his  guaranty  for  refusing  to  deliver  them.     Under 
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on  the  remainder  still  continue.     Tanner  4*c.  v»  Scovell  ^. 
14  M.  &  W.  28. 

The  vendor  cannot  stop  what  has  got  into  the  actual  pos- 
session of  the  vendee  or  his  assignee.     Ellis  Sfc,  v.  Hunt,  3 
T.  R.  464 ;  Hammond  S/'c.  v.  Anderson,  4  Bos.  &  Pul.  69  ; 
Harman  ^rc.  v.  Anderson  Sfc.  2  Camp.  243 ;  Sloveld  v.  Hughes 
^.14  East  308 ;  Riddle  v.  Vamum,  20  Pick.  284 ;  Frazer 
4*  Co.  V.  Billiard  ^rc.  2  Strobhart  317 ;  Moitram  S/*c.  v.  Heyer, 
1  Denio  483.     He  cannot  stop  goods  delivered  on  board  the 
vendee's  own  ship,  to  be  carried  for  him  and  on  his  account 
and  risk.     Van  Casteel  v.  Booker,  2  W.  H.  &  G.  708 ;  Noble 
V.  Adams,  7  Taunt.  69,  2  Eng.  Com.  Law  Rep.  25 ;  Rowley 
V.  Bigehw,  12  Pick.  314.     There  are  cases  in  which  packers 
and  wharfingers  are  to  be  considered  middle-men.     Mills  v. 
Ball,  2  Bos.  &  Pul.  457.     But  if  a  man  be  in  the  habit  of 
using  the  warehouse  of  the  wharfinger  as  his  own,  and  make 
that  the  repository  of  his  goods,  the  transitus  will  be  at  an 
end  when  the  goods  arrive  at  such  warehouse.     Chambre,  J., 
in  Richardson  v.  Ooss,  3  Bos.  &  Pul.  127 ;  Ld.  Alvanley,  Id. 
472.     Goods  have  been  held  to  have  arrived  at  the  end  of 
their  journey,  though  remaining  in   the   packer's  custody, 
where  he  is  not  merely  a  middle-man.     Leeds  v.  Wright,  3 
Bos.  &,  Pul.  320.     When  there  is  no  ulterior  destination  be- 
yond bis  warehouse,  the  consignee  having  no  warehouse  to 
receive  the  goods  but  that  of  the  packer,  the  transitu^  never 
Gonld  be  at  an  end  if  it  did  not  end  there.     Scott  Sfc.  v.  Pettit, 
3  Bos.  &  Pul.  472.     On  the  same  principle  it  is  at  an  end  by 
the  act  of  the  consignee's  treating  the  goods  as  his  own  pro- 
party,  taking  part  to  his  own  premises,  and  directing  the  other 
part  to  remain  in  the  warehouse  of  the  carrier :  from  that  mo- 
ment the  latter  ceased  to  be  a  carrier  and  became  a  mere  bailee. 
Foster  Sfc.  v.  Frampton  Sfc.  6  Barn.  &  Cress.  107,  13  Eng. 
Com.  Law  Rep.  111. 

Generally  the  right  of  stoppage  continues  until  the  goods 
come  into  the  consignee's  actual  possession  at  the  termination 
of  the  voyage,  unless  he  has  previously  sold  them  bona  fide, 
and  endorsed  over  the  bills  of  lading  to  the  purchaser.  Stubbs 
▼.  Land^  7  Mass.  453 ;  Isley  ^c.  v.  Stubbs,  9  Id.  69.  A  bill 
of  lading,  like  a  bill  of  exchange,  giving  the  authority  to  en- 
dorse, when  it  is  endorsed  the  property  is  generally  vested  in  the 
assignee,  it  has  long  been  determined  that  goods  at  sea  may 
be  so  assigned.  Evans  v.  Marlett,  1  Ld.  Raym.  271 ;  Wright 
4^.  v.  Campbell  ^c.  4  Burr.  2051 ;  Caldwell  v.  Ball,  1  T.  R. 
a  16 ;  Hibbert  8fc.  v.  Carter,  Id.  745;  Lempriere  S/'c.  v.  Pas- 
tejfj  2  Id.  485.  If  there  be  two  or  more  bills  of  lading  for 
the  same  goods,  and  there  be  endorsements  to  different  par- 
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ties,  the  party  to  whom  there  is  the  first  endorsement  will 
have  the  first  legal  right.  Caldwell  v.  Ball,  The  consignor 
may  have  received  no  consideration  for  the  goods,  and  the 
consignee  may  be  insolvent ;  but  if  the  bill  of  lading  has  been 
endorsed  for  value,  though  the  endorsement  be  in  blank,  the 
property  may  be  recovered  by  the  endorsee  unless  he  has  no- 
tice of  a  better  title.  Lickbarrow  Sfc.  v.  Mason  ^c.  2  T.  R. 
63.  He  gains  no  title  under  the  endorsement  if  he  is  apprised 
thereby  of  the  condition  upon  which  alone  the  endorser  could 
have  any  property  in  the  goods,  and  that  condition  is  not  com- 
plied with.     Barron  v.  Coles,  3  Camp.  92. 


CHAPTER  XLT. 


ACTION  BT  THE  OWNER  FOR  GOODS  (OR  THE  PROCEEDS  OF 
goods)  DISPOSED  OF  BT  ONE  NOT  AUTHORIZED  TO  MAKE  8UCR 
DISPOSITION. 

1.  In  case  of  an  illegal  sale  or  pledge  by  a  carrier,  fae- 
tor  or  other  person,  of  goods  and  chattels  generally. 

The  mere  possession  by  the  master  of  a  vessel,  in  that  chw^ 
acter,  of  goods  on  board  his  vessel,  committed  to  him  as  a 
carrier  to  be  delivered  to  the  consignee  at  the  place  of  desti- 
nation does  not  authorize  him  to  sell  the  same.  The  owner 
will  not  be  bound  by  his  sale  unless  it  was  required  by  the 
circumstances — the  necessity — in  which  he  was  placed.  Ab* 
bott  on  Ship.  241,  4;  Fa?i  Omeron  v.  Dowick  i/'c.  2  Camp^ 
42 ;  Freeman  v.  East  India  Co,  5  Barn.  &  Adol.  617,  7  Eng. 
Com.  Law  Rep.  211 ;  Everett  v.  Saltus,  15  Wend.  477.  The 
original  owner  may  recover  notwithstanding  the  captain  bad 
(without  authority)  made  out  a  bill  of  lading  in  his  own  name 
and  assigned  that  bill  of  lading.  Saltus  v.  Everett,  20  Weod. 
272.  So  likewise  when  goods  are  delivered  to  any  other  ca^ 
rier  to  carry  them  in  his  wagon  or  boat,  whoever  buys  them 
from  the  carrier  will  buy  at  his  peril.  No  additional  validity 
will  be  given  to  the  sale  by  its  being  in  a  street,  in  Pennsyl- 
vania. In  that  state  as  in  New  York,  there  is  no  market 
overt  by  a  sale  in  which  the  property  can  be  altered.  Leetf 
V.  McDermott,  8  S.  &  R.  500 :  Rapp  v.  Palmer,  3  WaW 
178. 
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By  the  common  law  a  factor  or  agent  having  goods  of  his 
principal  to  sell  is  not  authorized  to  pledge  or  sell  them,  to  se- 
care  or  pay  an  antecedent  debt  of  his  own.  Though  the 
creditor  taking  them  for  such  a  debt  may  be  ignorant  that  the 
factor  is  not  the  owner,  the  principal  may  nevertheless  recover 
them  from  him.  Warner  4*c.  v.  Martin^  11  How.  224.  The 
extent  to  which  the  common  law  rule  is  changed  by  the  En- 
glish statute  of  6  Geo.  4,  c.  94,  and  the  New  York  act  of 
April  1830,  is  adverted  to  by  Wayne^  J.,  p.  226. 

As  stated  ante^  p.  500,  no  title  to  goods  or  chattels  is  ac- 
quired by  a  vendee  out  of  market  overt  or  a  pawnee,  when 
the  sale  or  pledge  to  him  is  without  title  or  authority  to  make 
such  disposition  ;  in  such  case  the  claim  of  the  rightful  owner 
cannot  be  resisted.  Prescott  v.  Deforest^  16  Johns.  159; 
Everett  v.  Coffin,  6  Wend.  609;  Williams  ^c.  v.  Merle,  11 
Wend.  81 ;  Saltus  v.  Everett,  20  Wend.  267. 

2.  Rules  as  to  bank  notes,  bills  of  exchange,  exchequer  bills 
and  state  certificates. 

The  rules  which  regulate  the  transfer  of  the  property  in 
goods  and  chattels  were  applied  in  the  case  of  a  state  certifi- 
cate in  Virginia,  Wilson  v.  Rucker,  1  Call  500 ;  and  in  Penn- 
sylvania, Biddle  v.  Bayard,  1  Harris  150.  In  each  of  these 
cases  the  original  owner  recovered  notwitstanding  the  certifi- 
cate had  been  sold  to  a  bona  fide  purchaser  for  value  without 
notice.  In  England  the  transfer  of  the  property  in  an  exche- 
qner  bill  is  regulated  by  those  rules  which  regulate  the  trans- 
fer of  property  in  bank  notes  and  bills  of  exchange.  Wookey 
V.  Pole  Sf^c.  4  Barn.  &  Aid.  6,  6  Eng.  Com.  Law  Rep.  323. 
The  holder  bona  fide  of  a  bank  note  payable  to  bearer,  or  of 
a  negotiable  note,  bill,  draft  or  check  payable  to  bearer  or  pay- 
able to  order  and  endorsed  in  blank  has  a  good  title  against  all 
the  world.  Salk.  126 ;  Ford  v.  Hopkins,  Salk.  283 ;  Has- 
tap  V.  House,  3  Alk.  50 ;  Miller  v.  Race,  1  Burr.  452 ;  Grant 
V,  Vaughan,  3  Id.  1516;  Peacock  v.  Rhodes,  Dougl.  636; 
ColUna  V.  Martin,  1  Bos.  &  Pul.  648 ;  Case  v.  Mechanics 
Bank.  Ass.  4  Comstock  166.     See  also  ante,  p.  243-248. 

It  being  thought  that  by  the  decision  in  Lawson  Sfc.  v. 
Weston  tfc.  4  Esp.  56,  a  facility  was  given  to  the  disposal  of 
ttolen  property  of  this  kind,  the  rule  was  laid  down  that  no 
person  should  take  such  an  instrument  without  using  reasona- 
ble caution.  Gill  v.  Corbett  Sfc.  3  Barn.  &  Cress.  466,  cited 
ante,  p.  246.  One  losing  such  an  instrument  should  imme- 
diately give  notice  of  his  loss  to  the  public,  in  such  a  manner 
as  is  most  likely  to  prevent  innocent  parties  from  taking  it. 


508  ACTION   BT   OWNEK   OF    GOODS.  [tIT.  4) 

Beckwith  v.  Canal  Sf^.  3  Bingh.  44,  13  Eng.  Com.  Law  Rep. 
44.  When  after  such  notice  has  been  given,  a  person  has 
taken  paper  from  a  stranger  without  making  such  enquiries  as 
prudence  would  suggest  to  any  one  acquainted  with  the  busi* 
ness  of  the  world  should  be  made,  the  owner  of  the  pmper  has 
recovered  its  value  from  him.  Although  the  loss  had  not 
been  duly  advertised,  yet  if  the  paper  was  received  under  cir- 
cumstances inducing  a  belief  that  the  receiver  knew  that  the 
holder  had  become  possessed  of  it  dishonestly,  the  true  owner 
recovered  its  value  from  the  receiver.  The  owner's  negli- 
gence was  deemed  no  excuse  for  the  receiver's  dishonesty. 
Best,  C.  J.,  in  Snow  v.  Peacock,  3  Bingh.  406,  13  Eng.  Com. 
Law  Rep.  25.  The  original  owner  recovered  in  this  case,  and 
in  Strange  v.  Wigney,  6  Bingh.  677,  19  Eng.  Com.  Law  Rep. 
201 ;  Easley  v.  Crockford,  10  Bung.  243, 25  Eng.  Com.  Law 
Rep.  116.  The  receiver  or  holder  was  protected  in  Snow  Sft, 
V.  Saddlery  3  Bingh.  610,  13  Eng.  Com.  Law  Rep.  69 ;  De 
La  Chaumette  v.  Bank  of  England,  2  Bam.  &  Adol.  385, 
22  Eng.  Com.  Law  Rep.  106. 

This  class  of  cases,  in  so  far  as  they  treat  care  and  caution 
in  the  holder  as  essential  to  the  validity  of  his  title  besides 
and  independently  of  honesty  of  purpose,  has  been  disappro- 
ved. Crock  V.  Jadis,  3  Nev.  &  Man.  257,  27  Eng.  Com. 
Law  Rep.  234  ;  Backhouse  v.  Harrison,  3  Nev.  &  Man.  188; 
Foster  v.  Pearson,  1  C.  M.  &  R.  855.  The  court  of  queen's 
bench  adheres  to  what  is  said  in  Goodman  v.  Harvey  4*c  4 
Adol.  &  El.  870,  cited  ante,  p.  147,  that  gross  negligence  of 
the  holder  though  it  may  be  evidence  of  mala  fides  is  not  the 
same  thing.  Uther  v.  Rich,  10  Adol.  &  El.  784,  37  Eng. 
Com.  Law  Rep.  236. 

The  payees  to  whom  or  to  whose  order  a  note  is  payable, 
must,  however,  have  a  right  of  action  if  it  has  never  been  en- 
dorsed by  them,  or  by  their  authority,  nor  any  person  been 
authorized  by  them  to  receive  the  amount.  A  clerk  in  their 
service  having  stolen  such  a  note  and  forged  the  endorsements 
upon  it,  and  the  batikers  of  the  makers,  on  its  being  presented 
with  these  endorsements,  having  paid  it,  the  payees,  after  de- 
mand and  refusal,  brought  an  action  of  trover  and  recovered 
judgment  against  the  makers.  Johnson  S^  v.  Windle  Sft. 
3  Bingh.  N.  C.  225,  32  Eng.  Com.  Law  Rep.  94. 

If  bills  endorsed  in  blank  be  deposited  with  a  banker,  he 
may  deposit  them  with  a  third  person  as  a  pledge  for  his  own 
debt,  and  the  property  in  such  bills  will  pass  to  the  pledgee  if 
the  transaction  was  fair  on  his  part.  Collins  v.  Martin  ^ 
1  Bos.  &  Pul.  648.  But  if  at  the  time  the  bills  are  pledged 
the  pledgees  take  them  with  knowledge  that  they  are  the  pro* 
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pert 7,  not  of  the  party  from  whom  they  take  them,  but  of 
another,  they  will  be  liable  to  that  other.  Treuttel  Sfc. 
V.  Barandon  Sfc.  8  Taunt.  100,  4  Eng.  Com.  Law  Rep. 
33.  Thus,  when  bills  entrusted  to  an  agent  have  an  en- 
dorsement thereon,  making  them  payable  to  him,  ^*for  the  ac- 
count of"  his  principal,  if  they  be  deposited  by  the  agent 
with  his  creditor  as  security  for  the  agent's  individual  debt, 
the  creditor  taking  them  with  this  notice,  that  they  were  the 
property  not  of  the  agent  but  of  his  principal,  will  be  held 
liable  therefor  in  an  action  of  trover  brought  against  him  by 
the  principal.  Treuttel  Sfc.  v.  Barandon  Sfc.  8  Taunt.  100, 
4  Eng.  Com.  Law  Rep.  33. 

3.  Where  the  property  disposed  of  by  an  agent  has  changed 
its  fornif  to  what  extent  the  principal  may  follow  the  pro^ 
ceeds. 

The  property  of  a  principal  entrusted  by  him  to  his  factor 
for  any  special  purpose  belongs  to  the  principal,  notwithstand- 
ing any  change  which  that  property  may  have  undergone  in 
point  of  form,  so  long  as  such  property  is  capable  of  being 
identified  and  distinguished  from  all  other  property.  All  pro- 
perty thus  circumstanced,  is  equally  recoverable  from  the  as- 
signees of  the  factor,  in  the  event  of  his  becoming  a  bank- 
rupt, as  it  was  from  the  factor  himself  before  his  bankruptcy. 
^^If,"  says  Lord  Ellenborough,  ^'the  property  in  its  original 
state  and  form  was  covered  with  a  trust  in  favour  of  the  prin- 
cipal, no  change  of  that  state  and  form  can  divest  it  of  such 
trust,  or  give  the  factor,  or  those  who  represent  him,  in  right, 
any  other  more  valid  claim  in  respect  to  it  than  they  respec- 
tively had  before  such  change.  An  abuse  of  trust  can  con- 
fer no  rights  on  the  party  abusing  it,  nor  on  those  who  claim 
in  privity  with  him."   Taylor  !fc.  v.  Plumer,  3  M.  &  S.  674. 

It  makes  no  difference  in  reason  or  in  law  into  wliat  other 
form  different  from  the  original  the  change  may  have  been 
oiade,  whether  it  be  into  that  of  promissory  notes  for  the  se- 
carity  of  the  money  which  was  produced  by  the  sale  of  the 
goods  of  the  principal,  as  in  Scott  v.  Surman^  Willes  400,  or 
into  other  merchandize,  as  in  Whitecomb  v.  Jacob,  Salk.  160; 
for  the  product  of,  or  substitute  for,  the  original  thing  still  fol- 
lows the  nature  of  the  thing  itself,  as  long  as  it  can  be  ascer- 
tained to  be  such,  and  the  right  only  ceases  when  the  means 
of  ascertainment  fail,  which  is  the  case  when  the  subject  is 
turned  into  money  and  mixed  and  confounded  in  a  general 
mass  of  the  same  description.  The  difficulty  which  arises  in 
such  a  case,  is  a  difficulty  of  fact  and  not  of  law,  and  the  die- 
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turn  that  money  has  no  ear  mark  must  be  understood  in  th 
same  way,  that  is  as  predicated  only  of  an  undivided  and  uc 
distinguishable  mass  of  current  money.  But  money  in  a  ba{ 
or  otherwise  kept  apart  from  other  money,  guineas  or  othc 
coin  marked,  (if  the  fact  were  so,^  for  the  purpose  of  bein 
distinguished,  are  so  far  ear  marked  as  to  fall  within  the  ml 
on  this  subject  which  applies  to  every  other  description  c 
personal  property  whilst  it  remains  in  the  hands  of  the  facto 
or  his  general  legal  representatives.  3  M.  &  S.  575  ;  Ccpi 
man  v.  Gallant,  I  P.  Wms.  320 ;  Ryall  v.  Roll,  1  Atk.  172 
3  Burr.  1369 ;  Ex  parte  Chion,  3  P.  Wms.  187 ;  HassaU  % 
SmitherSy  12  Ves.  119.  The  representatives,  whether  derivinj 
their  title  to  the  property  through  the  death  or  by  the  bank 
ruptcy  of  the  person  possessed  of  it,  can  be  in  no  better  pligh 
than  the  person  whom  they  represent  would  have  been,  an 
hold  it.  if  it  comes  to  their  hands,  in  trust  for,  and  applicabi 
to,  the  same  purposes  as  he  held  it,  and  not  as  part  of  the  prope 
estate  of  the  deceased  or  batikrupt  person.     3  M.  5&  S.  578. 

These  principles  have  been  generally  approved  in  the  Uoi 
ted  States.  Auctioneers  sell  goods  of  others  on  credit  fo 
commission.,  and  take  to  themselves  or  order  the  notes  of  par 
chasers ;  a  purchaser  often  giving  a  single  note  for  his  wholi 
purchase  at  a  sale,  though  the  purchase  embraces  the  goods  oi 
several  persons.  The  auctioneers  fail  in  business  and  assigi 
their  property  to  trustees  for  the  benefit  of  their  creditors 
and  the  trustees  receive  and  have  in  hand  the  proceeds  of  soeli 
notes.  The  amount  of  the  interest  of  an  owner  of  the  goodi 
in  such  proceeds  being  ascertained,  he  may  recover  the  same 
from  the  assignees.  Denston  v.  Perkins  ffc.  2  Pick.  36 ;  Ck» 
terfield  Man.  Co.  v.  Dehon  ^c.  5  Id.  7.  The  fact  that  the 
auctioneers  were  acting  under  a  commission  del  credere,  or  io 
other  words,  guarantied  the  payment  of  the  proceeds,  caonoC 
take  from  the  owner  the  right  to  those  proceeds.  Thomp^m 
V.  Perkins  ^c.  3  Mason  232. 

In  Virginia,  as  well  as  other  states,  the  principle  is  well  es- 
tablished that  a  principal  in  all  cases  where  he  can  trace  hii 
property,  whether  it  be  in  the  hands  of  the  agent,  or  of  h« 
representatives  or  assignees,  is  entitled  to  reclaim  it,  unlesi  it 
has  been  transferred  bona  fide  to  a  purchaser  or  assignee  Ar 
value  without  notice.  Overseers  of  Poor  v.  Bank  of  Va.  ^ 
2  Grat.  544. 
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CHAPTER  XLVI. 

ACTION  FOR  GOODS  CONVEYED  BT  A  MORTGAGE  OR  DEED 
OF  TRUST. 

1.  Oeneral  rules  as  to  what  may  be  conveyed,  by  whom 
and  how. 

A  party  to  secure  advances  sometimes  makes  a  deed  with 
expressions  designed  to  include  future  acquired  property.  The 
law  does  not  admit  of  any  property  being  assigned  by  deed 
except  that  which  actually  exists.  But  if  property  which  did 
not  pass  by  the  deed  be  sold  with  the  grantor's  consent,  unin- 
fluenced by  any  fraud — though  it  may  have  been  under  a  mis- 
take of  the  law  as  to  what  did  pass — he  cannot  afterwards  re- 
cover that  property  or  its  proceeds.  Piatt  v.  Bromage  ^c. 
28Eng.  Law<fc  Eq.  521. 

The  general  doctrine  as  to  the  power  of  one  partner  to 
make  a  contract  binding  his  co-partners  has  been  stated  in  ch. 
31,  an^«,  p.  331-336.  Notwithstanding  the  doubt  expressed 
by  Washington,  J.  in  Pearpoint  S^c.  v.  Graham,  4  Wash.  C. 
C.  R.  234,  it  has  been  considered  in  the  United  States  that 
wcept  in  a  particular  case,  such  as  Hewitt  Sfc.  v.  Sturdevant 
^.  4  B.  Monroe  462,  one  partner  has  authority  by  law  to  sell 
IWnership  effects,  and  his  sale  thereof  is  obligatory  upon  and 
pisses  the  title  of  the  firm,  unless  made  in  fraud  of  his  co- 
Partner  to  a  collusive  purchaser.  Whitton  ffc,  v.  Smith  6^c.  1 
Preeman  238 ;  Quiner  v.  Marblehead  Ins.  Co.  10  Mass.  482 ; 
Arnold  V.  Brown,  24  Pick.  92 ;  Forkner  v.  Stuart  ^c.  6  Grat. 
197.  It  has  been  so  considered,  notwithstanding  there  was  a 
bill  of  sale,  which,  being  under  seal,  was  (as  stated  ante,  p. 
12,)  the  deed  only  of  that  partner  who  executed  it.  S.  C.  ; 
10  Mass.  482.  Nor  has  the  transaction  been  regarded  as  less 
^id  because  the  instrument  executed  by  one  partner  was  a 
deed  of  trust  conveying  the  partnership  effects  that  the  same 
^ight  be  applied  to  the  payment  of  the  debts  of  the  firm. 
Barrison  v.  Sterry,  6  Cranch  300.  Considering  that  the  pro- 
perty might  be  transferred  by  delivery  under  a  parol  contract, 
Chief  Justice  Marshall  held  that  the  transaction  was  not  the 
'^  valid  because  it  was  attested  by,  and  the  trusts  under 
^hich  it  was  made  were  described  in,  a  deed.  Anderson  Sfc. 
^*  Tompkins  Sfc.  1  Brock.  462.  The  same  doctrine  is  estab- 
'iahed  in  Pennsylvaniai  Deckard  v.  Case^  5  Watts  22;  and 
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Sometimes,  indeed  very  often,  the  deed  is  one,  under  which 
the  trustee  is  bound  to  take  possession  to  enable  him  to  per^ 
form  the  trusts ;  and  when  a  present  possession  passes  to  him, 
he  has,  of  course  a  right  of  action.  White  v.  Morris,  11 
Com.  Bench  (2  J.  Scott  1027J,  73  Eng.  Com.  Law  Rep. 
Under  other  deeds  the  right  of  the  mortgagee  or  trustee  to 
possession  is  not  a  present  right  but  is  to  accrue  in  future  at 
a  certain  and  definite  time,  Wheeler  v.  Moniejiore,  2  Adol.  & 
EL  N.  S.  142,  42  Eng.  Com.  Law  Rep.  609 ;  Colvm  v.  Me- 
nefee,  11  Grat.  87;  or  is  to  accrue  at  an  uncertain  time,  to- 
wit :  on  default  of  payment  of  the  debt  on  demand,  Bradley 
V.  Copley^  1  Man.  Gr.  &  Scott  697,  50  Eng.  Com.  Law  Rep. 
To  give  a  right  of  action  for  the  property  in  the  latter  case 
there  must  be  a  demand  of  the  money  and  a  failure  to  comply 
with  that  demand ;  and  in  the  former  case  the  certain  and  de- 
finite time  must  have  arrived. 

If  a  mortgage  be  made  to  secure  the  payment  of  a  note  or 
other  debt  thereafter  to  become  due,  or  to  indemnify  one  as 
the  surety  therefor,  the  mortgagee  when  the  debt  becomes 
due  and  remains  unpaid  is  entitled  to  possession  of  the  mort- 
gaged property,  and  may  maintain  an  action  of  detinue  there- 
for.    Spaulding  v.  Scanland,  4  B.  Monroe  365. 

A  trustee  having  the  legal  title  to  a  slave  or  other  chattel, 
may  assert  that  title  by  any  action  which  is  given  to  the  legal 
owner  of  property ;  he  may,  in  an  action  of  trover,  recover 
the  full  value  of  the  property,  notwithstanding  the  recovery, 
by  vesting  the  title  of  the  trust  subject  in  the  defendant,  will 
have  the  efiect  of  aliening  that  subject  against  the  purpose  of 
the  trust.     Carr,  J.  in  Newsum  v.  Newsum,  1  Leigh  92. 

Sometimes  it  is  a  question  whether  the  debt  secured  by  a 
mortgage  has  not  been  paid  and  the  mortgage  discharged. 
Famum  ^c.  v.  Bouielle,  13  Metcalf  162;  Chilton  v.  Car- 
ringtan  ^c.  28  Eng.  Law  &  Eq.  340.  It  has  been  de- 
cided in  Virginia  that  when  there  is  a  forfeiture  of  a  mort- 
gage by  a  failure  to  perform  the  condition,  the  mortgagee's 
recovery  of  the  property  cannot  be  avoided  by  shewing  a 
mere  acceptance  of  payment  after  the  forfeiture  without  any 
release  of  the  title ;  and  therefore  that  a  surety  in  the  bond 
secured  by  the  mortgage,  who  pays  it  off  subsequent  to  the 
forfeiture,  may  obtain  at  law  the  same  benefit  from  the  deed 
that  he  would  be  entitled  to  in  equity  upon  the  principle  of 
substitution.  With  the  consent,  and  in  the  name,  of  the  mort- 
gagee, an  action  was  maintained  against  the  mortgagor  to  re- 
cover the  property.  Faulkner^ s  adnVx  v.  Harwood,  4  Rand. 
245. 
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Where  a  slave  conveyed  by  a  deed  of  trust  was  sold  in  th 
trustee's  absence,  by  the  debtor  with  the  creditors  consent 
for  a  consideration  composed  in  part  of  the  balance  due  upoi 
the  trust,  it  was  held  that  the  trust  deed  was  discharged,  am 
the  title  of  the  trustee,  to  the  personal  property  embrace 
therein,  divested.  Tavenner  v.  Robinson,  2  Rob.  280.  1 
was  said  in  this  case  that  in  the  conveyance  of  chattels  personal 
the  law  disregards  mere  formalities  of  the  instrument ;  an^ 
the  payment  of  the  debt  secured  thereupon  completely  extin 
guishes  the  incumbrance. 

There  can  be  no  doubt  but  that  a  trustee  of  personal  estat 
may  transfer  or  release  the  title  thereto  by  act  in  pais.  Bu 
in  a  late  case  it  was  questioned  by  Monaire,  J.  whether  th 
mere  fact  of  payment  of  the  debt  secured  by  the  deed  o 
trust,  without  the  knowledge  of  the  trustee,  and  after  his  ea 
tate  had  become  absolute,  would  amount  to  a  release  of  tb 
legal  title  to  the  estate.  Nichols  v.  Campbell,  10  Grat.  565, 6 
This  case  arose  before  the  Code  of  Virginia  took  efifect.  Thi 
Code,  p.  560,  ch.  135,  <5>  21,  provides  as  follows: 

The  payment  of  the  whole  sum,  or  the  performance  of  the  whol 
duty,  or  the  accomplishment  of  the  whole  purpose,  which  any  mort 
gage  or  deed  of  trust  may  have  been  made  to  secure  or  effect,  sbal 
prevent  the  grantee  or  his  heirs  from  recovering  at  law,  by  virtue  o 
Buch  mortgage  or  deed  of  trust,  property  thereby  conveyed,  wherefei 
the  defendant  would  in  equity  be  entitled  to  a  decree,  re-vesting  the  k 
gal  title  in  him,  without  condition. 


CHAPTER  XLVII. 

OP  A  SIMPLE  BAILMENT ,'  HOW  LOSS  BY  FIRE  FALLS  ON  BAlUm 
WHO  IS  A  GRATUITOUS  BAILER  ,*  AND  HOW  FAR  HE  IS  UA' 
BLE.       LIABILITY    OF    A    BAILEE    OF    SLAVES. 

1.    Wheat  in  a  mill  being  consumed  by  fire,  loss  falls  9^ 

bailor. 

There  may  be  a  bailment  of  wheat  delivered  at  a  mill,  fi* 
the  purpose  of  being  converted  into  flour  for  the  bailor's  us^i 
where  the  flour  of  the  same  wheat  is  to  be  received  in  reimn; 
or  where  for  general  convenience,  it  is  agreed  that  the  vrbail 
delivered  by  many  customers  shall  be  put  into  a  coouaao 


CH.  47«]  ACTION    AGAINST    A   BAILEE.  ol5 

Stock  and  a  return  made  out  of  the  common  mass  of  flour. 
This  was  the  case  in  Slaughter  v.  Green  ^c.  1  Rand.  3. 
For  the  wheat  delivered  by  the  plaintiff  into  the  defendant's 
mill,  a  certain  quantity  of  flour  was  to  be  returned  him  but 
not  out  of  that  particular  wjieat.  It  appeared  that  by  com- 
mon usage,  the  wheat  sent*  to  the  mill  by  different  persons 
was  mixed  together,  and  from  the  mass  so  mixed,  there  was 
made  flour,  out  of  which  each  person  sending  wheat  to  the 
mill  was  to  receive  a  certain  quantity  proportioned  to  the 
quantity  of  wheat.  The  mill  was  accidentally  burnt  by  fire 
before  the  plaintiff  received  flour  for  his  wheat ;  but  when 
there  was  in  the  mill  flour  enough  to  satisfy  all  the  claims 
upon  the  mill  for  the  same.  The  court  of  appeals  of  Virgi- 
nia held  that  the  plaintiff  was  a  bailor  and  the  wheat  remain- 
ing his  property,  the  loss  was  to  be  borne  by  him. 

t.   Who  is  a  gratuitavs  bailee;   and  how  far  he  is  liable. 

Sometimes  it  is  a  question  whether  the  defendant  is  a  gra- 
tuitous bailee,  or  a  bailee  for  hire.  He  may  have  kept  the 
plaintiff's  goods  in  his  warehouse  and  not  made  any  charge 
for  warehousing;  but  if  he  received  them  in  his  warehouse 
for  the  purpose  of  being  carried  for  hire  afterwards,  he  is  not 
a  gratuitous  bailee.  White  v.  Humphrey,  11  Add.  &  El.  N. 
8.  43,  63  Eng.  Com.  Law  Rep.  43. 

In  the  case  of  a  simple  depositum,  without  a  reward,  the 
lavr  raises  only  a  promise  not  grossly  to  neglect  or  abuse  the 
deposit.     Mytion  v.  Cock,  2  Str.    1099.     So  in  other  cases 
^^here  a  bailee  undertakes  to  perform  a  gratuitous  act,  from 
^^hich  the  bailor  alone  is  to  receive  benefit,  there  the  bailee  is 
^'ily  liable  for  gross  negligence.     Ld.   Loughborough,  1  H. 
ftl.  162;  Pinucane  v.  Small,  1  Esp.  316.     Roffe,  B.  thinks 
there  is  no  difference  between  negligence  and  gross  negligence 
— ^that  it  is  the  same  thing  with  the  addition  of  a  vituperative 
•pithct.      Wilson  v.  Brett,  11  M.  &  W.  115.     The  question 
^  whether  there  be  a  want  of  that  care  which  men  of  com- 
mon sense,  usually  take,  or  ought  to  be  presumed  to  take,  of 
their  property.     S.  C  ;   Tracy  v.  Wood,  3  Mason  132. 

This  general  rule  may  be  varied  by  express  agreement.  By 
*tich  agreement  the  bailee  may  bind  himself  as  an  insurer  for 
^'^e  safe  delivery  of  the  goods  at  all  events,  or  on  the  other 
"^nd  contract  for  any  degree  of  exemption  from  liability 
^hich  stops  short  of  protection  in  case  of  fraud.  Alexander 
^  ?.  Green  ^c.  3  Hill  1. 
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3.  Liability  of  a  bailee  of  slaves;  especially  of  one  to 
whom  they  are  hired, 

A  distinction  between  the  liability  of  the  carrier  in  the  case 
of  ordinary  goods,  and  his  liability  for  slaves,  who  are  persons 
as  well  as  property,  was  taken  in  Boyce  v.  Anderson,  2  Peters 
150 ;  it  is  noticed  in  chapter  49.     In  cases  generally  of  bail- 
ment of  slaves,  the  bailee,  in  the  absence  of  an  express  agree- 
ment is  only  bound  for  ordinary  care,  that  is  such  care  as  a 
man  of  common  prudence  and  capable  of  governing  a  family 
takes  of  his  own  concerns.     Williams   v.  Moore,  3  Munf. 
310.     When  the  slave  is  hired  for  a  particular  service,  the  ow- 
ner's right  to  recover  for  his  loss  may  be  affected  by  his  know- 
ing the  hazards  to  which  his  property  would  be  exposed. 
Beverley  v.  Brooke,  2  Wheat.  100;  Randolph  v.  Hill,  7 
Leigh  383.     If  the  fair  understanding  of  the  contract  be  that 
a  boy  is  to  be  employed  in  agricultural  or  domestic  purposes,, 
and  in  violation  of  that  understanding  he  be  taken  upon  sb.^ 
voyage  from  Virginia  down  the  Ohio  and  thereby  subjecteX^ 
to  dangers  not  contemplated   when  the  hiring  took  place^ 
and  in  the  prosecution  of  this  unauthorized  use  of  him  b^» 
drowned,  the  bailee  will  be  responsible  to  the  owner  for  his  loss  _ 
Spencer  v.  Pitcher,  8  Leigh  565.     The  rule  laid  down  irm. 
Story  on  Bailm.  p.  273,  ^  413,  is  cited  with  approbation  ic:*. 
South  Carolina.     It  is  held  there  that  the  use  of  a  thing  hired  ^ 
in  a  way  different  from  that  for  which  it  is  hired,  makes  the' 
person  hiring  it  liable  for  any  injury  or  loss  arising  in  thaC 
different  way.     Duncan  v.  Rail-rocui  Co.  2  Richardson  61S. 
Here  by  its  contract  the  rail-road  company,  was  at  liberty  to 
employ  the  slave  on  the  line  of  its  road  but  not  on  its  cars  or 
locomotives,  though  it  might  carry  the  slave  thereon  from  oa0 
place  to  another  on  its  road  where  his  services  might  be  re* 
quired.     While  on  a  car,  not  for  this  purpose  but  improperlyi 
he  jumped  from  it  when  he  ought  not  and  was  killed ;  luf 
owner  recovered  against  the  company. 

When  a  slave  is  received  by  the  defendant  from  the  plaiDtif 
on  hire,  it  may  be  a  question  whether  there  is  a  contract  to 
return  the  slave  as  well  as  to  pay  the  money  due  for  the 
hire.  5  Munf.  483.  In  Kentucky  it  is  considered  that  lo 
obligation  to  return  the  slave  at  the  expiration  of  the  period 
of  hire  is  implied  by  law  from  the  contract  of  hiring,  thoiigk 
not  expressed  in  words ;  and  that  an  action  of  assunipsit  w 
lie  for  a  failure  to  make  such  return.  Ewing  ^.  v.  Oistt ' 
B.  Monroe  4.     That  is  unless  the  slave  die  before  the  tf* 
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liration  of  ihat  period.  Harris  v.  Nicholas,  5  Miinf.  483. 
Though  the  hiring  was  by  the  plaintiff  as  guardian  of  the 
iwner,  he  naay  in  that  character  recover  not  only  the  hire 
>ut  damages  for  not  returning  the  slave.  The  recovery  of 
nch  damages,  will  not  as  matter  of  law,  transfer  the  owner- 
hip  of  the  slave  from  the  plaintitf  to  the  defendant ;  but  the 
laintiff  will  still  be  entitled  to  re-take  the  slave,  taking  on 
limself  all  the  expense  and  trouble  of  so  doing  and  running 
he  risk  of  ultimate  failure.  The  damages  should  be  com- 
mensurate with  the  reasonable  cost  and  trouble  of  attempted 
Bcaption,  taking  also  into  the  estimate  the  probability  of  sue- 
ess  or  failure,  and  the  loss  in  the  latter  event.     S.  C. 


CHAPTER  XLVIII. 

WW  THE  GENERAL  LIEN  OF  A  FACTOR,  BANKER,  ATTORNEY, 
WHARFINGER,  OR  WAREHOUSE-MAN,'  AND  OF  THE  PARTICULAR 
LIEN  OF  MECHANICS  AND  OTHERS  BT  WHOSE  SKILL  OR  LA- 
BOUR  ADDITIONAL    VALUE    IS    IMPARTED    TO    GOODS. 

I-  Right  of  possession  till  lien  is  discharged.     Lien  may 
be  general  or  particular. 

The  right  of  a  claimant  of  property  to  maintain  an  action 
for  it,  may  often  be  affected  by  the  defendant's  having  a  lien 
on  it.  Everett  v.  Coffin  ^c.  6  Wend.  603 ;  Mount  S/'c.  v. 
^ilUamSj  11  Id.  77.  Until  his  lien  is  discharged,  he  cannot 
I*  deprived  of  the  security  which  he  has,  in  the  actual  pos- 
•wsion  of  the  goods.  Rex  v.  Humphery,  McClel.  &  Youngg 
W4. 

The  lien  may  be  a  general  lien  in  respect  of  a  general  bal- 
•>K5e  of  account,  or  a  particular  lien  on  goods  in  respect  of 
hbour  or  money  expended  upon  them.  Heath,  J.  3  Bos.  & 
Pul.  493,  4.  A  man  is  not  entitled  to  a  lien  simply  because 
°^  happens  to  fill  a  character  which  gives  him  such  a  right, 
unless  he  has  received  the  goods  or  done  the  act  in  that  cha- 
'•cter.  If  he  effects  a  policy  not  as  factor  but  as  insurance 
nW)ker,  he  is  not  entitled  to  a  general  lien  on  a  policy  in  his 
^nds,  for  a  balance  due  to  him  in  the  former  character.  Dijh- 
^^  ^.  Stansfeld,  10  Com.  Bench  (IJ.  Scott)  418,  70  Eng. 
Com.  Law  Rep.  418. 
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2.  Lien  for  general   balance   due  factory    banker,  atiomey 
or  wharfinger. 

la  the  case  of  a  factor  the  right  to  a  general  lien  was  first 
made  the  subject  of  proof  in  the  cause.  Kruger  v.  Wilcox^ 
Ainb.  252,  1  Burr.  494.  Afterwards  it  was  fully  established 
that  he  has  a  lien  on  goods  remaining  in  his  bands,  or  if  he 
has  sold  them  under  a  del  credere  commission,  on  what  is  due 
from  the  buyers.  Green  ^c,  v.  Farmer^  4  Burr.  2218 ;  Drink* 
water  v.  Goodioin,  Cowp.  255.  The  lien  is  for  the  conveui* 
ence  of  trade,  and  to  encourage  factors  to  advance  money 
upon  goods  which  come  to  their  hands  as  factors.  It  is  for 
the  general  balance  due  the  factor  from  his  principal  on  trans- 
actions occurring  during  the  existence  of  the  relation  of  prin- 
cipal and  factor.  3  Bos.  &  Pul.  485.  And  the  lien  is  not  re- 
stricted to  a  balance  actually  due ;  it  is  extended  to  engage- 
ments by  which  the  factor  is  bound  as  his  principal's  surety 
and  which  he  has  to  pay  unless  relieved  by  the  principal. 
Hodgson  V.  Payson  Sf'c,  3  Har.  &  J.  339.  It  may  not  extend 
to  a  debt  due  from  the  principal  at  the  time  the  character  of 
factor  commences.  Houghton  Sfc.  v.  Matthews  S^c,  3  Bos.  & 
Pul.  485.  Nor  will  it  attach  to  goods  which  at  the  time  of 
the  principal's  death  had  not  been  delivered  or  sent  to  the 
factor  or  put  upon  their  transit  to  him.  Farnum  Sf^.  v.  Bou- 
telle,  13  Metcalf  164,  6. 

In  New  York  it  has  been  a  question  whether  a  purchasing  z 
agent  has  a  general  lien  for  advances  made  or  liabilities  incur — 
red  for  his  principal.     If  the  purchase  was  limited  to  a  singles 
article,  the  question  could  not  arise,  for  then  of  necessity  t[ 
lien  is  particular.     But  when  there  were  two  transactions  tb 
supreme  court  of  the  state  adjudged  in  favour  of  the  geoei 
lien.     Brooks  v.  Bryce  4*c.  21  Wend.  14.     And  the  chancel- 
lor presiding  in  the  court  of  errors  was  for  affirming  the  judg-— 
ment.     But  a  majority  of  the  senators  composing  that  courT 
held  that  under  the  circumstances  there  was  a  waiver  as  to 
one  parcel,  of  the  lien  which  otherwise  would  have  existed  od 
it  for  the  price  of  the  other ;  and  the  judgment  was  therefor? 
reversed.     Bryce  Sfc,  v.  Brooks,  26  Wend.  367. 

In  England  there  stands  on  a  like  footing  with  the  lien  o/ 
a  factor  that  of  a  banker.  By  the  law  merchant,  he  has  upon 
all  securities  in  his  hands  belonging  to  any  particular  person, 
a  lien  for  the  general  balance  due  him  from  that  person.  Jovr* 
daine  v.  Lefevre,  1  Esp.  66 ;  Davis  v.  Bousher,  5  T.  R.  491; 
Bolland  v.  By  grave,  Ry.  &  M.  271,  21  Eng.  Com.  Law 
Rep.  436 ;  Barnett  v.  Brandao,  6  Man.  &  Grang.  666.  But 
there  may  be  an  agreement,  express  or  implied,  incoosisteot 
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with  a  right  of  liea.  Lucas  v.  Dorrien^  1  J.  B.  Moore  29, 
7  Taunt.  278,  7  Eng.  Com.  Law  Rep.  105 ;  Ld.  Denman^  6 
BlaD.  &  Grang.  670.  It  was  considered  there  was  such  agree- 
ment in  Brandao  v.  Bamett  ifc,  3  Man.  Grang.  &  Scott  519, 
64  Eng.  Com.  Law  Rep.;  12  Clark  &  Fin.  757. 

In  England,  an  attorney  has  a  general  lien  on  securities  ac- 
quired by  him  in  the  course  of  his  professional  business. 
Stevenson  <^c.  v.  Blakelock,  1  M.  &  S.  535. 

A  wharfinger  has  a  lien  upon  goods  in  his  possession  not 
only  for  the  wharfage  due  thereon  but  also  for  the  balance  of 
a  general  account.  Nayhr  v.  Mangles  4*c.  1  Esp.  110; 
Spears  v.  Hartley ,  3  Id.  81  ;  Rex  v.  Humpheryj  I  McClel. 
&  Younge  191. 

When  by  the  usage  of  trade  time  is  given  to  an  importer 
for  the  payment  of  wharfage  and  he  has  a  right  to  an  imme- 
diate delivery,  this  is  inconsistent  with  the  right  to  retain  the 
goods  till  payment.  The  goods  being  sold  and  only  part  de- 
livered before  the  time  of  payment,  the  importer's  default  does 
not  authorize  the  other  part  to  be  retained  from  his  vendee. 
Crawshay  4rc.  v.  Homfray  !fc.  4  Barn.  &  Aid.  50,  6  Eng. 
Com.  Law  Rep.  345. 

3.  hien  of  a  warehouse-^man. 

In  Rex  V.  Humphery,  1  McClel.  &  Younge  195,  two  of  the 
judges  intimated  that  there  is  a  distinction  between  the  cases 
of  the  lien  of  a  wharfinger  for  his  wharfage,  and  of  a  lien 
for  warehouse  room.  In  Pennsylvania,  it  is  considered  that 
in  regard  to  lien  a  warehouse-man  stands  on  a  footing  with  a 
tiarrier.  In  ihe  case  of  the  carrier  where  the  ownership  is 
entire  in  the  consignee,  or  a  purchaser  from  him,  each  parcel 
of  the  goods  is  bound,  not  only  for  its  particular  proportion 
but  for  the  whole,  provided  the  whole  has  been  carried  under 
one  contract ;  it  is  otherwise  when  to  charge  a  part  for  the 
vrho\e  would  subject  a  purchaser  to  answer  for  the  goods  of 
another,  delivered  by  the  bailee  with  knowledge  of  the  cir- 
cumstances. Sodergreen  v.  Flight  4*c.  cited  6  East  622. 
In  the  case  of  a  warehouse-man  a  like  principle  was  acted  on 
in  Steinman  v.  Wilkins,  7  W.  &  S.  466. 

4.  Particular  lien  of  mechanics  and  others  who  by  labour, 
skill  or  n  ^ney  impart  additional  value  to  goods. 

As  a  general  rule  every  bailee  for  hire,  who,  by  his  labour, 
akill  or  money,  has  imparted  an  additional  value  to  the  goods, 
has  a  lien  thereon  for  bis  reasonable  charges.     This  includes 
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all  such  mechanics,  tradesmen  and  labourers  as  receive  pro- 
perty for  the  purpose  of  repairing  or  otherwise  improving  its 
condition.  Tindal,  0.  J.,  4  C.  &  P.  152;  Bayley,  B.,  2  C. 
&  M.  311 ;  Franklin  S^c,  v.  Hosier  ^c.  4  Barn.  &  Aid.  344, 
6  Eng.  Com.  Law  Rep.  446 ;  Moore  v.  Hitchcock^  4  Wend. 
292 ;  Mount  4*c.  v.  Williams^  11  Id.  77 ;  Bronson^  J.  in  Chrin- 
nell  V.  Cook,  3  Hill  491. 

The  artificer  to  whom  goods  are  delivered  for  the  purpose 
of  being  worked  up  into  form ;  or  the  farrier  by  whose  skill 
the  animal  is  cured  of  a  disease;  or  the  horse  breaker  by 
whose  skill  he  is  rendered  manageable,  has  a  lien  on  the  chat- 
tels in  respect  of  his  charges.  Parke,  B.,  4  M.  &  W.  283. 
Within  the  same  principle  falls  the  case  of  a  mare  who  may 
be  made  more  valuable  by  proving  in  foal,  and  is  delivered  to 
a  man,  that  she,  by  his  skill  and  labour,  and  the  use  of  his 
stallion  for  that  object,  be  made  so.  Scarfs  v.  Morgan^  4  M. 
&  W.  270. 

In  the  case  of  a  trainer  who  has  not  only  to  keep  the  horse 
but  also  to  prepare  it  for  racing.  Best,  C.  J.  acted  on  the  prin- 
ciple that  on  its  improvement  he  had  to  bestow  trouble  and 
expense,  and  might  detain  it  until  his  demand  was  paid.  Se- 
van V.  Waters,  3  C.  &  P.  520,  14  Eng.  Com.  Law  Rep.  424; 
Jacobs  V.  Latour,  2  M.  &  P.  201,  5  Bingh.  130,  16  Eng.  Com. 
Law  Rep.  It  may  be  that  a  trainer  of  race  horses  employs 
that  sort  of  skill  and  labour  which  would  entitle  him  to  a  lieo. 
But  this  is  not  the  only  consideration :  to  complete  the  right 
of  lien  there  must  be  the  continuing  right  of  possession.  If 
it  appear  that  the  trainer  of  the  horses  might  send  them  to  be 
ridden  by  a  jockey  of  his  own  choice  at  any  race  he  chose, 
and  that  the  trainer  could  not  refuse  to  deliver  them  to  the 
owner  for  this  purpose,  this  state  of  things  is  inconsistent  with 
a  lien.  The  trainer  is  then  on  the  same  footing  with  a  livery 
stable  keeper.  Parke,  B.,  5  M.  &  W.  350 ;  Forth  v.  Simp- 
son, 13  Adol.  &  El.  N.  S.  685,  66  Eng.  Com.  Law  Rep.  685. 

Although  an  inn  keeper  who  is  obliged  to  take  in  his  guest's 
horse  has  a  lien  on  the  horse,  it  is  not  so  as  to  a  livery  stable 
keeper.  He  has  no  lien  on  the  horse  for  its  keep  unless  thore 
be  an  express  agreement  for  such  lien.  Yorke  v.  Grenaugk, 
2  Ld.  Raym.  866;  Wallace  v.  Woodgate,  1  C.  &  P.  575,  11 
Eng.  Com.  Law  Rep.  477 ;  3  C.  &  P.  520 ;  Judson  v.  Etke- 
ridge,  1  C.  &  M.  743 ;  Grinnell  v.  Cook,  3  Hill  486;  Fox  v. 
McGregor  4*c.  11  Barbour  41.  The  same  rule  holds  in  the 
case  of  agistment  of  milch  cows  or  other  cattle.  In  the  case 
of  the  cows  as  of  the  horse,  the  claim  of  lien  would  be  incon- 
sistent with  the  enjoyment  of  property.  Chapman  v.  AUen^ 
Cro.  Car.  273 ;  Jackson  v.  Cummins^  6  M.  d&  W.  349. 
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There  is  no  lien  on  plates  .for  the  amount  of  the  bill  for 
printing  from  them.  Bleaden  4*c.  v.  Hancock,  4  C.  &  P.  152, 
19  Eng.  Com.  Law  Rep.  317.  Nor  has  a  conveyancer  or  an 
auctioneer  a  lien  upon  a  deed  with  which  he  has  transacted 
some  other  business.  Sleadman  v,  Hockley,  15  M.  &  W.  553  ; 
Safiderson  v.  Bell,  2  C.  &  M.  304. 

6.  How  lien  which  would  otherwise  exist  may  be  excluded 
by  the  terms  of  the  contract.  How  lien  ceases  when  goods 
are  parted  with.  Generally  holder  of  lien  has  no  right 
to  sell  the  goods, 

A  workman  having  bestowed  his  labour  upon  a  chattel  in 
consideration  of  a  price  or  reward,  can  by  law  detain  the  chat- 
tel until  the  price  is  paid,  whether  it  be  the  case  of  an  agree- 
ment for  a  stipulated  sum  or  only  of  an  implied  contract  to 
pay  a  reasonable  price  or  sum.  But  if  the  parties  contract 
for  a  particular  time  or  mode  of  payment,  the  workman  has 
not  a  right  to  set  up  a  claim  to  the  possession  inconsistent 
with  the  terms  of  his  contract.  Chase  S/'c.  v.  Westmore,  5  M. 
tL  S.  180.  When  by  the  agreement  the  party  is  entitled  to 
have  the  goods  immediately,  and  the  payment  in  respect  to 
them  is  to  take  place  at  a  future  time,  that  is  inconsistent 
with  the  right  to  retain  the  goods  till  payment.  Crawshay 
^c.  V.  Homfray  4*c.  4  Barn.  &  Aid.  50,  6  Eng.  Com.  Law 
Rep.  345. 

The  general  doctrine  is  that  liens  are  personal  and  cannot 
be  transferred.  The  lien  may  accompany  the  goods  when  d^ 
livered  with  notice  of  it  to  one  to  hold  as  servant  or  bailee. 
But  a  defendant  who  sets  up  title  in  himself — a  title  acquired 
by  a  purchase  from  a  tort  feasor— cannot,  when  that  title 
proves  unavailing  against  the  true  owner,  avail  himself  of  a 
lien  of  his  vendor.  McCombie  v.  Davies,  7  East  5;  Inger- 
soil  V.  Van  Bokkelin,  7  Cow.  680  ;  Everett  v.  Coffin,  6  Wend. 
607 ;  Everett  v.  Saltus,  15  Id.  478.  It  certainly  will  not  avail 
when  it  appears  that  the  defendant  himself  had  sold  the  goods 
before  action  brought.     Saltus  v.  Everett,  20  Wend.  273. 

As  a  general  proposition  a  right  of  lien  gives  no  right  to 
gell  the  goods.  But  when  goods  are  deposited  by  way  of  se- 
curity to  indemnify  a  party  against  a  loan  of  money,  the  len- 
der's rights  are  more  extensive  than  such  as  accrue  under  an 
ordinary  lien  in  the  way  of  trade.  Pothonier  Sfc.  v.  Dawson, 
1  Holt  383,  3  Eng.  Com.  Law  Rep.  135. 
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CHAPTER   XLIX. 

OF    THE    carrier's    LIEN ;     AND    THE    ACTION    AGAINST    UIM    FOB 
GOODS    COMMITTED    TO    HIS    CARE. 

I.    Who  are  not  carriers, 

A  plaintiff  has  failed  in  the  attempt  to  convert  into  a  car- 
rier the  keeper  of  a  booking  office,  or  a  forwarder,  who  re- 
ceived goods  and  delivered  the  same  in  dne  course  to  a  carrier. 
Upston  V.  Slark,  2  C.  &  P.  598,  12  Eng.  Com.  Law  Rep.  280; 
Roberts  v.  Turner,  12  Johns.  232 ;  or  the  owner  of  a  cart 
into  which  goods  were  put  under  a  contract  that  the  owner 
of  the  goods  should  go  with  them  and  take  care  of  them. 
Brind  V.  Dale,  8  C.  &  P.  207,  34  Eng.  Com.  Law  Rep.  355; 
or  parties  who  carry  on  the  business  of  towing  boats  laden 
with  goods,  but  do  not  receive  the  property  into  their  custody, 
nor  exercise  any  control  over  it,  other  than  such  as  results 
from  the  towing  of  the  boats  in  which  it  is  laden.  Caton  v. 
Rumney,  13  Wend.  387 ;  Alexander  v.  Greene^  3  Hill  19. 

2.   How  far  ferrymen  are  deemed  carriers. 

The  courts  of  South  Carolina  have,  on  several  occasions, 
laid  down  the  duties  of  a  person  who  undertakes  to  keep  and 
maintain  a  ferry.  Rutherfoord  v.  McGowan,  1  Nott  &,  M.  17; 
Miles  V.  James,  1  McCord  157.  It  was  at  first  decided  that 
he  is  not  a  common  carrier,  1  Nott  &  M.  17 ;  but  it  has  been 
since  established  that  he  is.  Cook  v.  Gourdin,  2  Id.  19 ;  Cohen 
V.  Hume,  1  McCord  444. 

If  he  neglect  to  have  the  landing  in  a  complete  state  of  re- 
pair for  the  reception  of  travellers ;  if  proper  and  safe  ease- 
ments are  not  furnished  for  entering  the  boat ;  if  from  (be 
narrowness  or  shortness  of  the  boat,  the  want  of  necessarf 
railing,  or  any  other  like  deficiency,  a  loss  be  occasioned,  it 
is  admitted  he  will  be  liable  for  his  negligence.  Gantt,  h 
1  McCord  447.  To  convey  passengers  across  a  river,  ferry- 
men had  a  steamboat,  and  between  it  and  the  landing  placet 
slip;  they  were  guilty  of  culpable  negligence  in  providing 
the  slip  of  so  imperfect  and  insecure  a  construction,  that  with* 
out  any  negligence  on  the  plaintiff's  part,  the  rail  of  the  slip 
gave  way,  and  a  concealed  iron  spike  pierced  and  killed  A^ 
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plaintiff's  mare.  For  this  negligence  the  ferrymen  were  held 
responsible  in  damages.  Willoughby  v.  Horridge.  12  Com. 
Bench  (3  J.  Scott)  751 ;  74  Eng.  Com.  Law  Rep.  751.  But 
in  South  Carolina  there  have  been  cases  of  admitted  liability 
for  negligence,  in  which  some  of  the  judges  were  unwilling 
to  hold  that  the  liability  of  the  ferryman  was  in  the  capacity 
of  carrier.  The  drop  appended  to  the  flat  not  extending 
across  it,  in  drawing  a  carriage  on  the  flat — when  the  horses 
and  two  front  wheels  were  in — a  hind  wheel  slipt  from  the 
drop,  the  horse  on  that  side  got  overboard,  and  drew  after 
him  the  other  horse,  and  the  carriage ;  the  horses  were  drown- 
ed and  the  carriage  injured.  A  majority  of  the  court  held 
that  they  were  in  the  custody  of  the  ferryman  as  carrier,  and 
that  he  was  liable  in  that  capacity.  In  their  opinion  as  soon 
as  the  ferryman  signifes  his  assent  to  receive  the  horses  and 
carriage  of  a  traveller,  they  are  to  be  considered  as  delivered: 
"  if  he  say,  drive  on,  or  I  am  ready,  having  fixed  his  flat,  he  is 
from  that  moment  to  be  considered  as  in  possession,  and  the 
driver«is  to  be  considered  as  his  agent  for  the  purpose  of  get- 
ting the  horses  and  carriage  iuto  the  flat."  Cohen  v.  Hufne, 
I  McCord  439.  In  England  the  simple  circumstance  of  the 
defendants  being  ferrymen  does  not  import  an  obligation 
on  the  ferrymen  to  take  the  trouble  either  of  putting  a  car* 
riage  on  board  or  discharging  it  out  of  the  vessel  on  her 
arrival ;  but  it  may  be  such  a  ferry  as  that  by  usage  the  ferry- 
man takes  this  obligation  upon  himself.  Walker  v.  Jackson^ 
10  M.  &  W.  108. 

In  Massachusetts  there  is  no  doubt  of  the  liability  as  carrier 
for  a  horse  and  wagon  received  by  a  ferryman,  to  be  transpor- 
ted by  him  on  a  ferryboat ;  the  ferryman  accepting  the  exclu- 
sive custody  of  the  same  for  such  purpose,  and  the  owner 
having,  for  the  time  being  surrendered  the  possession  to  the 
ferryman.  But  if  the  traveller  uses  the  ferry  boat  as  he  would 
a  toll  bridge,  personally  driving  his  horse  upon  the  boat,  se- 
lecting his  position  on  the  same,  and  himself  remaining  on  the 
boat ;  neither  putting  his  horse  into  the  custody  of  the  ferry- 
man nor  signifying  to  him  or  his  servants  any  wish  to  do  so ; 
it  is  in  that  state  held  that  the  party  thus  driving  his  own  horse 
upon  the  boat  and  retaining  the  custody  of  him,  though  he 
pays  the  ordinary  toll,  is,  like  the  traveller  on  the  toll  bridge 
or  the  turnpike  road,  to  use  ordinary  care  in  respect  to  his 
horse,  and,  if  for  want  thereof  the  horse  leaps  overboard  or  is 
injured,  such  party  must  himself  bear  the  loss  thus  occasioned 
by  his  own  neglect.      White   v.  Winnissiinet  Co,   7  Cush. 
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3.   Owners  of  coaches,  vessels,  steamboats   and  rail-roads; 
how  they  are  liable  a*  carriers. 

How  far  a  coachman  was  liable  was  a  question  in  Middle- 
ton  V.  Fowler,  Holt  130 ;  1  Tin.  Abr.  220.     It  was  ruled  that 
if  a  coachman  commonly  carry  goods  and  take  money  for  so 
doing — whether  the  goods  be  a  passenger's  or  a  stranger's — 
he  is  in  the  same  case  with  a  common  carrier.     Lovett  v. 
Hobbs,  2  Show.   127 ;  Dwight  ^c.  v.  Brewster  ^c.  1  Pick. 
53.     He  is  responsible  as  such  for  merchandize,  Beckman 
V.  Shouse  (5*c.  5  Rawie   187;  or  for  a  passenger's  baggage, 
Camden  !f  Amboy  Co,  v.  Burke,  13  Wend.  611.     The  effect 
of  the  owner's  accompanying  the  baggage  or  sending  a  sef- 
vant  to  look  after  it  is  noticed  in  Hollister  v.  Nowlen,  1> 
Wend.  240.     The  liability  of  the  carrier  is  not  thereby  affec* 
ted  with  respect  to  property  received  into  his  possession  andk 
committed  to  his  trust  unless  there  be  fraud  on  the  owner'^ 
part.     Cole  v.  Goodwin,  19  Wend.  257. 

It  has  sometimes  been  said  that  the  master  of  a  vessel  at  sem^ 
is  not  within  the  term  common  carrier.     Phillips  on  Ins.  25(1^ 
cited  in  Aymar  v.  Astor,  6  Cow.  268.     Notwithstanding  thta 
previous  decisions  in  Colt  v.  McMechen,  6  Johns.  160,  Stet^^ 
art  V.  Rossell  ^c.  10  Id.  1,  and  Kemp  tfc,  v.  Coughtry  S/^ 
11  Id.  107,  the  supreme  court  of  New  York  without  citing* 
those  decisions  held  in  Aym^r  Sfc,  v.  Astor,  that  the  court 
below  erred  in  charging  the  jury  that  the  owners  of  the  vesse/ 
were  common  carriers.     In  this  case  the  error  was  rather  in 
the  supreme  court  than  in  the  court  below.     McArthur  f. 
Sears,  21   Wend.   193.     By  the  law  of  England,  the  master 
and  owners  of  a  general  ship  are  common  carriers  for  hire  and 
responsible  as  such.     Laveroni  v.  Drury  Sfc.  8  W.  H.  &  G. 
166,  f6  Eng.  Law  &  Eq.  510. 

The  owners  of  steamboats  engaged  in  the  carrying  trade  are 
liable  as  common  carriers.  McCall  v.  Brock,  5  Strobhart 
123. 

There  are  usually  in  a  railway  act  some  sections  which  haw 
the  effect  of  putting  the  railway  company  on  the  footing  of 
common  carriers.  Palmer  v.  Grand  Junction  Railway  Co* 
4  M.  (fc  W.  749;  14  Cora.  Bench  (5  J.  Scott)  289,  78  Eng. 
Com.  Law  Rep.  289,  25  Eng.  Law  &  Eq.  298.  If  the  com- 
pany be  authorized  to  carry  goods  upon  the  railroad  and  to 
make  reasonable  charges  therefor,  then  they  are  bound,  in  th« 
character  of  common  carriers,  to  carry  for  reasonable  charg««. 
Pickford  v.  Grand  Junction  R.  Co.  10  M.  &  W.  422;  Par- 
ker V.  Great  Western  R.  Co.  7  Man.  &  Grang.  288,  49  Big. 
Com.  Law  Rep.  288. 
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.  Aciion  lies  for  refusing  to  accept  goods  for  place  to 
which  carrier  professes  to  carry. 

it  common  law  a  carrier  is  not  bound  to  carry  for  every 
Bon  tendering  goods  of  any  description,  but  his  obligation 
0  carry  according  to  his  public  profession.  Lan^  v.  Cotton^ 
Mod.  484.  A  person  may  profess  to  carry  a  particular 
cription  of  goods  only,  for  instance,  cattle  or  dry  goods,  in 
ich  case  he  could  not  be  compelled  to  carry  any  other  kind 
goods ;  or  he  may  limit  his  obligation  to  carrying  from  one 
se  to  another,  as  from  Manchester  to  London,  and  then  he 
aid  not  be  bound  to  carry  to  or  from  the  intermediate 
568.  Still,  until  he  retracts,  every  individual  (provided  he 
ders  the  money  at  the  time,  and  there  is  room  in  the  con- 
^ance)  has  a  right  to  call  upon  him  to  receive  and  carry 
ds  according  to  his  public  profession.  Parke^  B.,  Johnson 
Railway  Co,  4.  W.  H..  &  G.  373.  Persons  holding  out 
mselves  to  be  common  carriers,  take  upon  themselves  an 
igation  to  accept  all  goods  which  are  reasonably  offered  to 
m  for  conveyance  to  and  from  the  places  to  which  they 
Teas  to  carry,  whether  one  of  those  places  be  without  the 
m  or  not ;  and  they  are  liable  to  an  action  if  they  without 
icient  reason  refuse  to  take  from  one  person  goods  of  tho 
cription  which  they  are  in  the  habit  of  carrying  for  others. 
9uch  V.  L.  ^  N.  W.  Railroad  Co.  14  Com.  Bench  (5  J. 
>tt)  255,  78  Eng.  Com.  Law  Rep.,  25  Eng.  Law  &  Eq. 


Whether  hire  mtist  be  agreed  on  to  render  carrier  liable. 

There  needs  no  particular  agreement  for  hire  to  render  a 
amon  carrier  liable,  because  when  there  is  none  the  carrier 
y  have  a  quantum  meruit  for  it.  Lovett  v.  Hobbs^  2 
:>w.  129 ;  Allen  v.  Sewall,  2  Wend.  340. 
[ndeed  there  may  be  no  benefit  to  the  carrier  but  the  having 
other's  money  or  goods  in  bis  possession,  and  being  trusted 
rewith ;  yet  taking  the  possession  and  entering  upon  the 
it,  there  is  upon  the  principle  adverted  to  ante,  p.  395,  a 
icient  consideration  to  oblige  him  to  a  faithful  performance 
the  trust.  Coggs  v.  Bernard^  2  Ld.  Raym.  919;  Gibson 
TngleSj  4  Camp.  72 ;  Bonham  v.  Laird,  4  B.  Monroe  404 ; 
rke^  B.,  8  W.  H.  &  G.  39.  But  then  upon  the  principle 
1  down  in  chapter  47,  ante,  p.  515,  as  to  a  gratuitous  bailee, 
ch  more  would  be  required  to  sustain  the  action  against 
b  a  carrier  than  against  one  for  hire.  Southcote^s  case^  4 
p.  83  6. 
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6.  Carrier  for  hire  is  generally  regarded  an  insurer  of  the 
goods.  In  the  case  of  slaves,  as  of  other  persons,  the 
liability  is  only  for  negligence, 

A  carrier  besides  being  liable  on  his  contract  for  dne  care 
and  diligeiKce,  is  by  the  common  law,  an  insurer.  He  is  an- 
swerable for  all  damage  which  happens  to  goods  while  they  are 
in  his  custody,  except  it  happens  by  the  act  of  God  or  the 
enemies  of  the  king  or  the  slate.  Dale  v.  Hall,  1  Wils.  281. 
The  law  presumes  against  the  carrier,  unless  he  shew  that  the 
loss  was  from  such  act  as  could  not  happen  by  the  intervention 
of  man,  as  storms,  lightning  and  tempests.  It  is  not  enough 
to  shew  that  it  was  from  fire ;  for  that  may  arise  from  the  act 
of  man.  Forward  v.  Pittard,  1  T.  R.  27 ;  Bell  v.  Reed  ^ 
4  Binn.  127;  Ewart  v.  Street,  2  Bailey  157;  Swindler  w. 
Hilliard  S^c,  2  Richardson  303  ;  Neto  Jersey  Co,  v.  Merckanti 
Dank,  6  How.  381.  It  is  not  enough  to  shew  when  the  fire 
is  on  a  steamboat,  that  it  was  from  the  bursting  of  its  boiler; 
that  is  not  regarded  as  the  act  of  God.  McCall  v,  Brock^  B 
Strobhart  119. 

Although  it  be  proved  that  the  navigation  of  the  river  on 
which  the  loss  happens,  is  attended  with  so  much  danger  that 
the  loss  might  happen  notwithstanding  the  utmost  endeavours 
of  the  watermen  and  crew  to  prevent  it,  and  though  in  con- 
nection with  this  there  be  proof  that  the  master  of  the  boat 
possesses  competent  skill  and  used  due  diligence  and  provided 
bands  of  sufficient  strength  and  experience  to  assist  him  is 
conducting  the  boat,  the  carrier  is  nevertheless  liable  in  Virgi- 
nia.    Murphy  v^'c.  v.  Staton,  3  Munf.  29. 

In  South  Carolina  the  carrier  is  not  liable  "  where  the  loa 
could  not  be  guarded  against  by  human  skill  and  prudence." 
Steamboat  Co.  ads.  Bason,  Harp.  262.  The  particular  case 
was  of  hidden  snags  in  the  usual  channel  of  the  river.  While 
the  courts  of  that  state  adopt  the  rule  that  the  carrier  is  liable 
for  all  losses  except  such  as  arise  from  the  act  of  God  or  the 
enemies  of  the  country,  they  hold  that  if  the  loss  arise  from 
the  boat  running  upon  an  unknown  snag  in  the  usual  channel 
of  the  river,  this  is  from  the  act  of  God  and  the  carrier  is  not 
liable.  Smyrl  v.  Niolon,  2  Bailey  421.  Mr.  Justice  Stori 
adopts  the  position  that  if  an  obstruction  be  secretly  sunk  io 
the  stream,  and  not  being  known  to  the  carrier,  his  boat  foiin* 
der,  he  would  be  excused.  Story  on  Bailm.  334,  5,  ^  518. 
Coxccn,  J.  thinks  the  cases  do  not  sustain  him  unless  the  ob- 
struction were  sunk  by  the  act  of  God,  as  by  a  sudden  and 
extraordinary  flood.  "  This,"  he  observes,  "  may  change  the 
position  of  the  shore,  raise  a  sand-bar,  or  sink  obstnictioDs  un* 
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known  to  the  approaching  navigator.  If  it  arise  from  ordi- 
nary causes  it  would  be  otherwise,  for  the  carrier  undertakes 
against  these.  Should  a  navigator,  by  mistake,  run  against  a 
tnag  in  a  river  where  such  obstructions  are  known  to  abound, 
BS  in  the  river  Hatchie,  (see  Johnson  v.  Friar ^  4  Yerg.  4S,  9,) 
whatever  might  be  his  care  he  would  not  be  excused  without 
an  exception  in  the  bill  of  lading  of  dangers  of  the  river." 
Prom  the  cases  o(  Johnson  v.  Friar,  and  Gordon  v.  Buchaiy- 
an^  S  Yerg.  71,  Cowen,  J.  thinks  this  is  clearly  collectable. 
McArthnr  v.  Sears,  21  Wend.  201. 

In  Virginia,  McArthur  v.  Sears  has  been  cited  with  appro- 
bation. Daniel,  J.  thinks  "  the  act  of  God  which  excuses  the 
carrier  must  be  a  direct  and  violent  act  of  nature  f^ — "such  a 
Tiolent  act  of  nature  as  implies  the  entire  exclusion  of  all  hu- 
man agency;"  and  the  other  judges  {Allen  and  Baldwin) 
ooncurred  in  this  opinion.    Friend  ^c.  v.  Woods^  6  Grat.  196. 

Such  is  the  doctrine  in  regard  to  inanimate  property.  The 
mle  is  different  as  to  a  human  being,  though  that  being  is  a 
slave.  **  He  cannot,"  says  Marshall,  C.  J.,  "  be  stowed  away 
as  a  common  package.  Not  only  does  humanity  forbid  this 
proceeding,  but  it  might  endanger  his  life  or  health.  Conse- 
qaently  this  rigorous  mode  of  proceeding  cannot  safely  be 
adopted  unless  stipulated  for  by  special  contract.  Being  left 
St  liberty,  he  may  escape.  The  carrier  has  not,  and  cannot 
have,  the  same  absolute  control  over  him  that  he  has  over  in- 
animate matter.  In  the  nature  of  things,  and  in  his  charac- 
ter, he  resembles  a  passenger,  not  a  package  of  goods."  The 
snpreme  court  of  the  United  States  has  therefore  decided  that 
the  responsibility  of  the  carrier  of  slaves  is  measured  by  the 
law  which  is  applicable  to  passengers  rather  than  by  that 
which  is  applicable  to  the  carriage  of  common  goods.  Boyoe 
▼.  Anderson^  2  Peters  155. 

7.  How  far  carrier  is  protected  against  misrepresentation  or 

imposition. 

If  a  box  or  parcel  be  delivered  to  a  carrier,  and  he  accepts 
it,  he  is  generally  answerable  though  the  party  did  not  tell 
bim  of  there  being  in  it  money  or  other  thing  of  great  value. 
Titchburne  v.  White,  1  Str.  145;  Allen  v.  Sewall,  11  Johns. 
340 ;  Parke,  B.,  10  M.  &  W.  168,  9 ;  Philips  v.  Earle  Src.  8 
Pick.  182.  It  is  otherwise  if  means  are  used  to  conceal  the 
value  of  the  parcel,  and  thereby  avoid  paying  a  reasonable 
eompensation  for  the  risk.  The  carrier  may  ask  questions ; 
if  they  are  answered  improperly  so  as  to  deceive  him,  then 
tfiere  is  no  valid  contract ;  that  is  vitiated  by  the  fraud.    Tylf 
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6.  Carrier  for  hire  is  generally  regarded  an  insurer  of  the 
goods.  In  the  case  of  slaves,  as  of  other  persons,  the 
liability  is  only  for  negligence. 

A  carrier  besides  being  liable  on  his  contract  for  due  care 
and  diligeiKce,  is  by  the  common  law,  an  insurer.  He  is  an- 
swerable for  all  damage  which  happens  to  goods  while  they  are 
in  his  custody,  except  it  happens  by  the  act  of  God  or  the 
enemies  of  the- king  or  the  state.  Dale  v.  Hall,  1  Wils.  281. 
The  law  presumes  against  the  carrier,  unless  he  shew  that  the 
loss  was  from  such  act  as  could  not  happen  by  the  interventioa 
of  man,  as  storms,  lightning  and  tempests.  It  is  not  enough 
to  shew  that  it  was  from  fire ;  for  that  may  arise  from  the  act 
of  man.  Fonaard  v.  Pittard,  1  T.  R.  27 ;  Bell  v.  Reed  Sf^. 
4  Binn.  127;  Ewart  v.  Street,  2  Bailey  157;  Swindler  r. 
Hilliard  ^c.  2  Richardson  303  ;  New  Jersey  Co.  v.  Merchantm 
Dank,  6  How.  381.  It  is  not  enough  to  shew  when  the  fire 
is  on  a  steamboat,  that  it  was  from  the  bursting  of  its  boiler ; 
that  is  not  regarded  as  the  act  of  God.  McCall  v.  BrodCj  S 
Strobhart  119. 

Although  it  be  proved  that  the  navigation  of  the  river  on 
which  the  loss  happens,  is  attended  with  so  much  danger  that 
the  loss  might  happen  notwithstanding  the  utmost  endeavours 
of  the  watermen  and  crew  to  prevent  it,  and  though  in  con- 
nection with  this  there  be  proof  that  the  master  of  the  boat 
possesses  competent  skill  and  used  due  diligence  and  provided 
bands  of  sufficient  strength  and  experience  to  assist  him  in 
conducting  the  boat,  the  carrier  is  nevertheless  liable  in  Virgi- 
nia.    Murphy  Sfc.  v.  Staton,  3  Munf.  29. 

In  South  Carolina  the  carrier  is  not  liable  "  where  the  loss 
could  not  be  guarded  against  by  human  skill  and  prudence." 
Steamboat  Co.  ads.  Bason,  Harp.  262.  The  particular  case 
was  of  hidden  snags  in  the  usual  channel  of  the  river.  While 
the  courts  of  that  state  adopt  the  rule  that  the  carrier  is  liable 
for  all  losses  except  such  as  arise  from  the  act  of  God  or  the 
enemies  of  the  country,  they  hold  that  if  the  loss  arise  from 
the  boat  running  upon  an  unknown  snag  in  the  usual  channel 
of  the  river,  this  is  from  the  act  of  God  and  the  carrier  is  not 
liable.  Smyrl  v.  Niolon,  2  Bailey  421.  Mr.  Justice  Story 
adopts  the  position  that  if  an  obstruction  be  secretly  sunk  in 
the  stream,  and  not  being  known  to  the  carrier,  his  boat  fonn- 
der,  he  would  be  excused.  Story  on  Bailm.  334,  6,  ^  518. 
Cowen,  J.  thinks  the  cases  do  not  sustain  him  unless  the  ob- 
struction were  sunk  by  the  act  of  God,  as  by  a  sudden  airf 
extraordinary  flood.  <<  This,"  he  observes,  *'  may  change  the 
position  of  the  shore,  raise  a  sand-bar,  or  sink  obstnieiioDS  m** 
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ciiown  to  the  approaching  navigator.  If  it  arise  from  ordi- 
lary  causes  it  would  be  otherwise,  for  the  carrier  undertakes 
Lgainst  these.  Should  a  navigator,  by  mistake,  run  against  a 
nag  in  a  river  where  such  obstructions  are  known  to  abound, 
ts  in  the  river  Hatchie^  (see  Johnson  v.  Friar ^  4  Yerg.  48,  9,) 
rhatever  might  be  his  care  he  would  not  be  excused  without 
in  exception  in  the  bill  of  lading  of  dangers  of  the  river." 
••fom  the  cdises  o{  Johnson  v.  Friar,  and  Gordon  v.  Buchary- 
wt,  5  Yerg.  71,  Cowen,  J.  thinks  this  is  clearly  collectable. 
)icArthnr  v.  Sears,  21  Wend.  201. 

In  Virginia,  McArthur  v.  Sears  has  been  cited  with  appro- 
mtion.     Daniel,  J.  thinks  "  the  act  of  God  which  excuses  the 
arrier  must  be  a  direct  and  violent  act  of  nature ;" — "such  a 
riolent  act  of  nature  as  implies  the  entire  exclusion  of  all  hu- 
Ban  agency;"  and   the  other  judges  {Allen  and  Baldwin) 
soncurred  in  this  opinion.    Friend  6^c.  v.  Woods,  6Grat.  196. 
Such  is  the  doctrine  in  regard  to  inanimate  property.     The 
rule  is  different  as  to  a  human  being,  though  that  being  is  a 
slave.     "  He  cannot,"  says  Marshall,  C.  J.,  "  be  stowed  away 
as  a  common  package.     Not  only  does  humanity  forbid  this 
proceeding,  but  it  might  endanger  his  life  or  health.     Conse- 
quently this  rigorous  mode  of  proceeding  cannot  safely   be 
adopted  unless  stipulated  for  by  special  contract.     Being  left 
«t  liberty,  he  may  escape.     The  carrier  has  not,  and  cannot 
ha?e,  the  same  absolute  control  over  him  that  he  has  over  in- 
tuiimate  matter.     In  the  nature  of  things,  and  in  his  charac- 
ter, he  resembles  a  passenger,  not  a  package  of  goods."     The 
Wprenae  court  of  the  United  States  has  therefore  decided  that 
the  responsibility  of  the  carrier  of  slaves  is  measured  by  the 
1*^  which   is  applicable  to  passengers  rather  than  by  that 
^ich  is  applicable  to  the  carriage  of  common  goods.     Boyoe 
^*  Anderson^  2  Peters  155. 

''•  HoM>  far  carrier  is  protected  against  misrepresentation  or 
imposition. 

If  a  box  or  parcel  be  delivered  to  a  carrier,  and  he  accepts 
1^  he  is  generally  answerable  though  the  party  did  not  tell 
^^  of  there  being  in  it  money  or  other  thing  of  great  value. 
T*ikhburne  v.  White,  1  Str.  145;  Allen  v.  Sewall,  II  Johns. 
340;  Parke,  B.,  10  M.  &  W.  168,  9 ;  Philips  v.  Earle  ^c.  8 
Pick.  182.  It  is  otherwise  if  means  are  used  to  conceal  the 
^lue  of  the  parcel,  and  thereby  avoid  paying  a  reasonable 
dispensation  for  the  risk.  The  carrier  may  ask  questions  ; 
^  they  are  answered  improperly  so  as  to  deceive  him,  then 
^ere  is  do  valid  contract ;  that  is  vitiated  by  the  fraud.    Tyly 
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no  more  take  from  the  duty  of  the  carrier  than  a  general  one. 
His  receipt  for  goods  may  promise  to  forward  them  {danger 
of  fire  if  c,  ercepted);  the  assent  of  the  owner  may  be  evi- 
denced by  his  receiving  this  receipt  and  delivering  the  goods 
accordingly ;  and  without  any  negligence  or  want  of  care  of 
the  carrier  the  goods  may  be  destroyed  by  fire  on  their  pat- 
sage ; — yet  in  that  state  the  carrier  is  not  allowed  the  benefit 
of  this  contract ;  it  is  considered  against  public  policy.  OouU 
^c.  v.  Hill  4*c.  2  Hill  623.  This  was  the  judgment  of  Cawen^ 
J.  concurred  in  by  Branson,  J.  Nelson,  C.  J.,  dissented. 
From  what  he  has  said  since  his  elevation  to  the  supreme 
court  of  the  United  States,  it  appears  that  no  well  founded 
objection  is  perceived  by  him  to  the  carrier's  restricting  hit 
obligation  by  special  agreement.  New  Jersey  Co.  ▼.  Met' 
chants  Bank,  6  How.  382,  3.  None  is  perceived  in  England 
There  the  terms  contained  in  a  ticket  given  to  the  owner  of 
horses  or  other  things  at  the  time  they  are  received  formi 
part  of  the  contract  for  the  carriage  thereof  Shaw  v.  Bailr 
way  Co.  13  Adol.  &  El.  N.  S.  347,  66  Eng.  Com.  Law  Rep.; 
Austin  V.  Railway  Co.  10  Com.  Bench  473,  70  Eng.  Com. 
Law  Rep.  When  a  special  contract  is  thus  made,  the  right 
of  action  against  the  carrier  can  only  be  upon  that  contract 
and  in  accordance  with  its  terms.  Austin  v.  Railway  Co, 
16  Adol.  &  El.  N.  S.  600,  71  Eng.  Com.  Law  Rep.  600,6 
Eng.  Law  &  Eq.  329.  The  owner  after  delivering  and  send- 
ing on  these  terms  cannot  recover  in  disregard  of  the  special 
contract.  Chippendale  v.  Lancashire  6r  Y.  Railway  Co.  7 
Eng.  Law  &  Eq.  395  ;  Hughes  v.  Cr.  W.  Railway,  14  CoD. 
Bench  (5  J.  Scott)  637,  78  Eng.  Com.  I^w  Rep.  636,  26 
Eng.  Law  &  Eq.  347. 

10.  How  carrier^s  liability  may  be  restrained  by  a  notia. 
Review  of  the  cases  in  England,  New  York  and  dsi' 
where.  Generally  party  sending  goods  with  knowledge 
of  the  terms  of  the  notice  is  considered  as  sending  icptu 
a  special  contract  according  to  those  terms. 

In  England  if  a  railway  company  make  a  by-law  that  "ev- 
ery first  class  passenger  will  be  allowed  112  lbs.  and  everf 
second  class  passenger  66  lbs.  of  luggage  free  of  charge,"  it 
is  considered  not  that  the  company  is  a  gratuitous  bailee  but 
that  the  fare  paid  is  for  carrying  the  passenger  and  his  bag- 
gage within  these  limits,  and  that  free  of  charge  means  fm 
of  any  extra  charge.  Nor  when  the  luggi^  it  delivered  to 
the  company's  agent  for  the  purpose  of  being  carried,  will  th 
company  be  exempt  because  its  by-law  may  deelare  that  "tbe 
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company  will  not  be  responsible  for  the  care  of  the  same  un- 
less booked  and  paid  for  ;''  the  prima  facie  liability  imposed 
by  the  common  law  is  not  qualified  by  such  a  by-law  without 
bringing  home  to  the  passenger  knowledge  of  it,  by  publica- 
tion or  otherwise.  Great  Western  Railway  Co.  v.  Good- 
Milt,  11  Eng.  Law  &  Eq.  646  ;  Williams  v.  Great  Western 
Railway  Co.  28  Id.  439. 

Notices  of  various  kinds  have  from  time  to  time,  been  pub- 
lished by  common  carriers  with  a  view  to  limit  the  responsi- 
bility cast  upon  them  by  the  common  law.  The  principle  on 
which  these  notices  are  given  is  well  stated  by  Maule^  J.  He 
observes  that  a  common  carrier  who  gives  no  notice  limiting 
his  responsibility  is  an  insurer ;  but  if  he  gives  notice  that 
he  will  contract  only  to  a  limited  extent  and  with  respect  to 
articles  of  a  given  value,  he  ceases  to  be  an  insurer  beyond 
Ihmti  though  in  all  other  respects  he  remains  a  common  car- 
rier. The  carrier  from  London  to  Glasgow,  if  he  thinks  there 
is  difficulty  or  danger  in  crossing  the  Scottish  border,  may 
guard  himself  against  that  by  specially  providing  that  he  will 
not  be  responsible  for  thefts  taking  place  on  the  other  side  of 
the  Tweed.  14  Com.  Bench  (6  J.  Scott)  293,  25  Eng.  Law 
k.  Eq.  300. 

He  may  give  a  notice  that  he  may  secure  a  compensation 
proportioned  to  his  risk,  and  put  parcels  of  the  greatest  value 
in  a  place  of  the  greatest  security.  When  there  is  notice 
from  a  carrier  that  he  will  not  be  answerable  for  money  or 
notes,  unless  entered  and  paid  for  accordingly,  if  a  party,  in- 
stead of  making  such  payment,  shall  conceal  that  the  thing 
Sent  is  money,  bills  or  notes,  the  carrier  will  not  be  answer- 
able for  the  loss  thereof.  It  was  so  held  in  one  case  in  which 
a  party  had  £  100  in  some  hay  in  an  old  nail  bag  sent  by  a 
stage  coach.  Gibbon  v.  Paynton  Sfc.  4  Burr.  2298 ;  and  in 
another,  in  which  bank  notes  in  a  box  were  delivered  to  the 
carrier,  without  disclosing  the  contents  of  the  box.  Batson 
4%.  ▼•  Donovan  Sfc.  4  Barn.  &  Aid.  21,  6  Eng.  Com.  Law 
Rep.  333. 

The  courts  of  New  York  push  the  doctrine  against  the  car- 
rier too  far  when  they  hold  that  his  liability  cannot  be  limited 
by  such  a  notice,  though  brought  home  to  the  employer.  Hoi- 
Ibier  V.  Nowlen,  19  Wend.  234 ;  Cole  v.  Goodwin,  Id.  264 ; 
Sheum  v.  Fairchild,  7  Hill  297.  If  by  notice  it  is  made 
known  to  the  owner  that  the  carrier  refuses  to  insure  beyond 
t  certain  value,  without  a  reward  for  that  insurance,  and  the 
Mmsr  with  this  knowledge  sends  his  goods  without  paying 
that  reward,  then  there  is  a  contract  on  the  terms  of  the  no- 
llee,  and  the  owner  cannot,  in  opposition  to  that  contracti 
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have  the  benefit  of  an  insurance  for  which  he  has  not  paidL 
This  is  the  doctrine  of  the  English  cases,  old  as  well  as  new. 

THk  terms  of  such  a  notice  governed  the  decisions  in  Clay 
v.  Willan  ^c.  1  H.  Bl.  298,  and  Izett  v.  Mountain,  4  East 
371.     True,  it  has  since  been  argued  that  such  a  notice  is  il- 
legal, as  being  to  exempt  from  a  responsibility  ca€t  by  law  on 
the  carrier,  Lyons  S^'c.  v.  Mills,  5  East  428 ;  that  the  special 
acceptance  on  the  terms  of  the  notice  is  contrary  to  the  policy 
of  the  common  law.     But  this  position,  recently  acted  on  by 
the  New  York  courts  in  the  cases  above  cited,  was  overthrown 
in  England  half  a  century  ago.     The  court  of  king's  bench 
then  (in  1804)  said  that  ''considering  the  length  of  time  du- 
ring which,  and  the  extent  and  universality  in  which,  the 
practice  of  making  such  special  acceptances  of  goods  for  car* 
riage   by  land  and  water  has  now  prevailed  in   this  king- 
dom;"  and  ''considering  also  that  there  is  no  case  to  he  met 
with  in  the  books  in  which  the  right  of  a  carrier  thus  to  limil 
by  special  contract  his  own  responsibility  has  ever  been  bf 
express  decision  denied,"  it  could  not  do  otherwise  than  sus- 
tain such  right.     Nicholson  Sfc,  v.  Willan  4nc.  6  East  607. 
"  The  right,"  Judge  Story  observes,  "  is  now  fully  recognized 
and  settled  beyond  any  reasonable  doubt  in  England."     Story 
on  Bailm.  ^  549.     For  this  assertion  he  cites  a  number  of 
authorities ;  and  the  court  of  queen's  bench  has  pronounced 
that  he  has  drawn  a  correct  conclusion  from  them.     Austim  r. 
Railway  Co.  10  Com.  Bench  (1  J.  Scott)  473,  70  Eng.  Com. 
Law  Rep.  473. 

Thus  the  law  is  understood,  not  only  in  England  but  iD 
Pennsylvania,  Bingham  v.  Rogers,  6  W.  &.  S.  495;  Laiiii( 
V.  Colder,  8  Barr  484 ;  in  South  Carolina,  Patton  v.  McGraA 
^c.  Dud.  159;  Swindler  v.  Billiard  ^c.  2  Richardson  303; 
and  in  many  of  the  American  states. 

The  New  York  doctrine  has  found  some  support  in  the  opi- 
nion delivered  in  the  supreme  court  of  the  United  States,  bf 
Nelson,  J. ;  which  opinion  the  reporter  of  that  court  under- 
stands to  have  been  concurred  in  by  Taney,  C.  J.,  McLean,!^ 
and  Wayne,  J.  6  How.  378.  In  that  opinion  it  is  laid  down  thst 
the  carrier  should  not  be  permitted  to  exonerate  himself  with- 
out the  assent  of  the  parties  concerned ;  and  that  <'  this  is  not  to 
be  implied  or  inferred  from  a  general  notice  to  the  public,  limit- 
ing his  obligation,  which  may  or  may  not  be  assented  to.** 
The  judges  who  concur  in  this  opinion,  "  agree  with  the  Net 
York  court  in  the  case  of  HolUster  ▼.  Nawten^  that  if  asf 
implication  is  to  be  indulged  from  the  delivery  of  the  goodi 
under  the  general  notice,  it  is  as  strong  that  the  owner  ift* 
tended  to  insist  upon  his  rights  and  the  duties  of  the  eutiiKi 
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it  18  that  he  assented  to  their  qualification."  New  Jersey 
K  ▼.  Merchants  Bank,  6  How.  382,  3.  This  is  not  the  Bn- 
ih  doctrine.  There,  when  a  railway  company  gives  notice 
It  It  will  carry  goods  at  certain  rates,  upon  certain  terms, 
8  notice  may  be  the  basis  of  a  special  contract.  If  an  owner 
gcxHls,  after  receiving  this  notice,  sends  his  goods  at  the 
68,  be  is  considered  as  sending  them  upon  the  other  terms, 
mtioned  in  the  notice.  He  may  grumble  at  the  terms,  but 
his  grumbling  be  addressed  to  a  station  master,  who  he 
i>W8  has  no  power  to  vary  the  terms,  it  goes  for  nothing ; 
^re  is,  nevertheless,  a  special  contract  between  him  and  the 
lipany  that  the  goods  shall  be  carried  upon  the  terms  men- 
oed  in  the  notice.  Walker  v.  Y.  Sf  N.  M,  Railway  Co. 
SI.  6o  Black.  750,  75  Eng.  Com.  Law  Rep.  750,  22  Eng. 
W&;  Eq.  316. 

The  question  in  these  cases  is  whether  the  delivery  was 
Ml  a  special  contract.  When  the  delivery  is  ascertained  to 
re  been  with  knowledge  by  the  owner  of  the  terms  men- 
ned  in  the  carrier's  notice,  there  is  but  little  difficulty  in 
Iding  that  there  is  a  special  contract  on  those  terms ;  the 
Scnlty  generally  has  been  to  fix  the  owner  with  such  know- 
ge.  Singleton  v.  Hilliard  tfc.  1  Strobhart  217.  To  shew 
^h  knowledge,  evidence  has  been  given  of  an  advertisement 
DOtice  which  probably  attracted  the  attention  of  the  owner 
the  goods,  or  of  the  person  who  brought  them.  Leeson 
Holt  4*c.  1  Stark.  186,  2  Eng.  Com.  Law  Rep.  249 ;  Ld. 
inger,  10  M.  ic  W.  173.  A  notice  at  the  carrier's  offices  in 
Ddon  and  Worcester,  would  not  probably  attract  the  atten- 
n  of  a  person  delivering  goods  at  an  intermediate  place, 
I  would  not  shield  the  carrier  from  responsibility  therefor. 
mger  v.  Jolly,  1  Holt  317,  3  Eng.  Com.  Law  Rep.  119. 

a  person  so  delivering  at  a  distance  from  the  office,  the 
cial  terms  ought  to  be  communicated  by  the  carrier's  ser- 
it ;  and  with  respect  to  a  delivery  at  the  office,  the  notice 
re  should  be  in  such  large  characters  that  no  person  deli- 
itig  goods  there  could  fail  to  read  it  without  gross  negli- 
Moe.  Clayton  v.  Hunt,  3  Camp.  27.  Courts  of  justice  will 
0  DO  countenance  to  the  carrier's  nailing  on  the  door  of 

office  a  handbill,  displaying  in  large  type  what  is  calcu- 
id  to  attract  customers,  and  concealing  in  very  small  cha^ 
ieTf  at  the  bottom — what  was  calculated  to  repel  them — 
t  the  owner  would  not  be  answerable  for  goods  above  the 
no  of  £  6,  unless  entered  as  such,  and  paid  for  accordingly. 
]iler  ▼.  Heame,  2  Camp.  415. 
E%e  notice  should  not  only  be  where  those  concerned  can 

if  and  easily  read  it,  but  it  should  be  in  language  not  doubt- 
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fal  or  ambiguous.  Barney  v.  Prentiss  ^c.  4  Har.  &,  J.  317. 
Supposing  the  owner  to  have  knowledge  of  the  notice,  there 
is  to  be  gathered  from  its  terms  the  true  nature  and  effect  of 
the  special  contract.  Cobden  v.  BoUon^  2  Camp.  108 ;  Evans 
^c.  V.  Soule,  2  M.  &  S.  1 ;  Maving  v.  Todd  ^c  1  Stark.  72, 
2  Eng.  Com.  Law  Rep.  301.  A  simple  notice  of  "  all  baggage 
at  the  risk  of  the  owner,"  will  certainly  not  exempt  from 
liability  for  a  parcel  delivered  not  as  baggage  but  as  merchaih 
dize,  and  placed  as  such  under  the  carrier's  superintendence. 
Dwight  4*c.  V.  Brewster^  1  Pick.  60 ;  Beckman  !fc.  v.  Shauss 
i^c.  6  Rawle  188. 

How  far  the  notice  is  rendered  unavailing  by  the  carrier  or 
his  agent  knowing  what  the  property  is,  and  being  told  iti 
value,  was  a  question  in  Wilson  v.  Freeman^  3  Camp.  527,  aod 
Down  V.  Promont,  4  Id.  40.     Since  these  cases,  it  has  been 
decided  that  the  mere  knowledge  of  what  the  parcel  con- 
tained, and  the  value  thereof,  will  not  prevent  the  carrier  from 
being  protected  by  the  notice.    Harris  v.  Packwoodj  3  Taunt 
271 ;  Levi  v.  Waterhouse^  1  Price  280.     Nor  is  it  otherwise 
because  the  price  of  the  carriage  is  to  be  paid  on  the  deliverf 
of  the  goods ;  for  the  notice  would  preclude  the  carrier  on 
such  delivery  from  charging  any  sum  beyond  the  reasonable 
price  of  the  carriage,  exclusive  of  the  responsibility  of  the  risk 
for  loss.  Marsh  v.  Home^  6  Barn.  &  Cress.  322, 1 1  Eng.  Coo. 
Law  Rep.  243. 

11.  Effect  of  plaintiff ^s  negligence  in  defeating  lien;  and 
of  carrier^ s  negligence  in  charging  him  notwithstanding 
the  notice.  The  result  after  all  depends  on  what  thi 
contract  is. 

Though  the  notice  be  not  an  absolute  bar,  the  plaintiff  may 
be  precluded  from  recovering  when  he  has  brought  the  loss 
upon  himself  by  his  manner  of  conducting  the  bnsinessi 
Bradley  v.  Waterhouse  4*c  3  C.  &  P.  318,  14  Eng.  CkMn. 
Law  Rep.  326. 

On  the  other  hand,  notwithstanding  the  notice,  a  carrier 
has  been  held  responsible  for  a  loss  by  felony  arising  through 
the  gross  negligence  of  the  defendants  or  their  servants,  BtM 
4*c  V.  Great  Western  Railway  Co.  1 1  Com.  Bench  (2  J. 
Scott)  140,  73  Eng.  Com.  Law  Rep.  140 ;  and  indeed  for  neg- 
ligence, whether  the  loss  arose  from  a  felony  or  not,  ^rsib 
V.  Pickwick,  4  Bingh.  218,  13  Eng.  Com.  Law  Rep.  404  He 
has  been  held  responsible  for  a  loss  arising  from  the  insofr 
ciency  of  his  machinery,  Camden  Sf  Amboy  Co.  v.  Bnrb, 
13  Wend.  611 ,-  and  responsible  where  goods  wfakh  ougbc  to 
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bare  been  delivered  at  one  place  have  been  wrongfully  carried 
beyond  it,  Ellis  v.  Turner ^  8  T.  R.  531 ;  or  where  on  its  be* 
iog  found  iu  the  course  of  a  journey  in  a  wagon  that  a  cask 
of  brandy  leaked,  the  wagoner,  though  informed  of  it,  took 
no  step  to  prevent  the  leakage  and  a  considerable  quantity  of 
the  brandy  was  lost,  Beck  v.  Evans,  3  Camp.  267,  16  East 
244  In  such  cases  the  carrier  who  would  not  have  been  lia- 
ble if  ordinary  diligence  had  been  used,  was  held  liable  be- 
cause of  what  was  deemed  gross  negligence.  Bodenham  4*c. 
V.  Bennett  ^c.  4  Price  31 ;  Birkott  v.  Willan  ^c.  2  Barn.  & 
Aid.  356.  Though  exempt  from  those  peculiar  liabilities 
which  attach  to  him  only  in  his  character  of  carrier,  he  was 
considered  not  exempt  from  liability  for  such  misfeasance  as 
every  bailee  is  responsible  for.  Garnett  Sfc.  v.  Willan  tfc.  5 
Bam.  &  Aid.  53,  7  Eng.  Com.  Law  Rep.  19.  In  the  greater 
number  of  the  cases  in  which  the  carrier  wa9  held  responsible 
£(>r  gross  negligence,  Baj/ley,  B.  considered  him  guilty  of  mis^ 
feasance.  Owen  v.  Burnett,  2  C.  &  M.  353.  He  regarded  as 
9uch  the  carrier's  delivering  the  parcel  to  a  wrong  person, 
J)i^  4*c  V.  Budd,  6  J.  B.  Moore  469,  3  Brod.  &  Bingh.  177, 
17  Eng.  Com.  Law  Rep.  177;  his  carrying  it  (as  in  Ellis  v. 
Turner)  beyond  the  place  of  delivery;  the  substitution  of  a 
different  mode  of  conveyance  in  Sleat  Sfc,  v.  Fagg^  5  Barn. 
&0  Aid.  342,  7  Eng.  Com.  Law  Rep.  123 ;  and  the  leaving  hia 
cart  in  the  public  street  unprotected  whilst  the  porter  went  to 
deliver  another  parcel.  Smith  v.  Home  ^c.  2  J.  B.  Moore  18, 
8  Taunt.  144,  4  Eng.  Com.  Law  Rep.  50. 

With  reference  to  the  responsibility  of  the  carrier.  Best,  J. 
considered  there  was  no  sound  distinction  between  negligence 
and  misfeasance.  5  Barn.  &  Aid.  53.  Whether  to  make  him 
responsible  after  the  notice  there  must  be  misfeasance  or  gross 
negligence,  or  whether  it  was  enough  to  shew  ordinary  negli- 
gence was  regarded  by  Parke,  B.  a  question  on  which  there 
was  fome  uncertainty.  Wyld  v.  Puckford,  8  M.  &  W.  461. 
<<  1%  may,"  says  Lord  Denman,  '<  well  be  doubted  whether 
between  'gross  negligence'  and  negligence  merely  any  intelli* 
gible  distinction  exists."  2  Adol.  &  El.  N.  S.  661,  42  Eng. 
Com*  Law  Rep.  854. 

In  a  late  case  in  which  the  question  turned  upon  a  contract 
which  in  express  terms  exempted  the  railway  company  from 
responsibility  for  damages,  however  caused,  to  horses  &c.  the 
court  thought  that  giving  those  words  the  most  limited  mean* 
iogy  they  must  apply  to  all  risks  of  whatever  kind,  and  how- 
ever encountered  in  the  course  of  the  journey ;  one  of  which 
(it  said)  undoubtedly  is  the  risk  of  a  wheel  taking  fire  owing 
10  ft  neglect  to  grease  it.    Whether,  said  the  court,  that  is 
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called  negligence  merely,  or  gross  negligence,  or  wbaterer 
other  epithet  may  be  applied  to  it,  we  think  it  is  within  the 
exemption  from  responsibility  provided  by  the  contract.  Jt»- 
tin  V.  Railway  Co.  10  Com.  Bench  (1  J.  Scott)  476,  70  Eng. 
Com.  Law  Rep.  474. 

12.  How  the  common  law  liability  of  carriers  is  altered  in 
England  by  the  statute  of  1  Will,  IV.  c.  68.  This  star 
tute  proposed  in  Virginia  but  not  adopted  as  proposed. 

The  common  law  liability  of  carriers  having  oAen  pressed 
heavily  upon  them  in  respect  to  articles  of  great  value  for 
which  they  received  a  small  compensation,  a  mode  by  which 
they  might  secure  themselves  from  such  liability,  was  provided 
by  the  act  of  11  Geo.  IV.  and  1  Will.  IV.  c.  68,  cited  in  1  Car. 
&  Marsh.  48,  (41  Eng.  Com.  Law  Rep.  32,)  6  W.  H.  &  G. 
773,  and  9  Eng.  Law  &  Eq.  506,  7 ;  under  which  act  deci- 
sions were  made  in  Mayhew  ffc.  v.  Nelson  S(^.  6  C.  &  P.  58; 
Sym^  V.  Chaplin  Sfc.  6  Adol.  &  El.  634 ;  Owen  v.  Burnett, 
2  C.  &  M.  353,  4  Tyrwh.  133 ;  Boys  v.  Pink  ^c.  8  C.  &  P. 
361,  34  Eng.  Com.  Law  Rep.  429;  Davey  v.  Mason,  1  Car. 
&  Marsh.  45,  41  Eng.  Com.  Law  Rep.  30;  Stoessiger  v.  So. 
Eastern  Railway  Co.  3  El.  &  Black.  549,  77  Eng.  Com.  Lav 
Rep. ;  25  Eng.  Law  &  Eq.  235. 

Considering  that  there  was  great  doubt  and  uncertainty,  if 
not  hardship  to  be  removed  by  the  act,  and  that  protection  to 
carriers  was  its  object,  the  court  of  queen's  bench  thought 
there  was  no  reason  for  putting  upon  it  a  more  limited  con- 
struction than  its  language  requires.  By  holding  the  carrier 
exempt  from  liability  as  to  the  enumerated  articles,  unless  the 
owner  shall  declare  their  nature  and  pay  for  them,  in  the  mao- 
ner  prescribed,  the  court  has  furthered  the  object  of  the  act 
and  given  it  the  effect  of  removing  doubts  and  difficulties  ai 
to  the  carrier's  liability  after  he  had  sought  to  limit  it  hj 
a  notice.  Hinton  v.  Dibbin,  2  Adol.  &  El.  N.  S.  663;  42 
Eng.  Com.  Law  Rep.  855.  In  no  case  of  an  article  so  enu- 
merated can  the  sender  recover  unless  he  has  in  the  first  in- 
stance, given  information  of  the  nature  and  value.  Hart  f. 
Basendale,  6  W.  H.  &  G.  769,  9  Eng.  Law  &  Eq.  605. 

While  the  act  declares  that  the  carrier  shall  not  be  liable 
unless  the  article  sent  be  insured,  it  goes  on  to  provide  that 
whether  it  be  insured  or  not,  the  carrier  shall  still  be  liable 
^*  to  answer  for  loss  or  injury  to  any  goods  or  articles  vhatao- 
ever  arising  from  the  felonious  acts  of  any  coachman,  goaid, 
book-keeper,  porter  or  other  servant  in  his  employ."  WIm^" 
ever  discharges  the  duty  which  a  railway  compaDy  may  batn 
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undertaken,  is  considered,  in  point  of  law,  their  servant  within 
the  meaning  of  this  statute.  Macher  v.  Railway  Co,  2  W. 
H.  &  G.  426. 

Under  ^  4,  the  liability  of  a  carrier  is  not  to  be  affected  by 
any  public  notice  or  declaration ;  this  was  to  avoid  the  ques- 
tion which  so  often  arose,  whether  notice  had  been  brought 
home  to  a  customer.  But  <^  6  provides  that  nothing  in  the 
act  shall  affect  a  special  contract.  Under  this  section  the 
owner  may  sign  a  ticket,  such  as  is  mentioned  ante,  p.  530, 
limiting  his  liability.  Having  thus  entered  into  a  special  con- 
tract, he  is  bound  by  it.  Morville  v.  GL  N.  Railway  Co.  10 
Eng.  Law  &  Eq.  366.  Though  the  ticket  be  not  signed  by 
him,  yet  if  it  be  given  to  him  at  the  time  the  money  is  paid, 
that  is  evidence  of  a  special  contract.  Y.  N.  4*  B.  Railway 
V.  Crisp  ^c.  14  Com.  Bench  (5  J.  Scott)  527,  78  Eng.  Com. 
Law  Rep.  527,  25  Eng.  Law  &  Eq.  396.  The  act  says  no- 
thing as  to  the  mode  in  which  such  a  special  contract  shall  be 
made:  it  is  not  required  to  be  in  writing  or  signed ;  nor  is 
there  any  other  formal  requisite;  so  that  in  every  case  it  is  a 
question  of  fact  whether  there  was  such  a  contract.  Walker 
V.  y.  4*  N.  M.  Railway,  2  El.  &  Black.  750,  75  Eng.  Com. 
Law  Rep.  750,  22  Eng.  Law  &  Eq.  315. 

The  revisers  of  the  Code  of  Virginia  thinking  the  statute 
(II  Geo.  iV.  and  1  Will.  IV.  c.  68,)  a  proper  one  to  be  incor- 
porated in  the  Code,  with  certain  modifications  of  it  which 
they  made,  proposed  the  following  as  chapter  147 : 

§  1.  No  common  carrier  sball  be  liable  for  the  loss  of  or  injury  to 
any  gold  or  silver,  precious  stone,  trinket,  jewelry,  watch,  clock,  bank 
Bote,  security  for  money,  deed,  or  other  writing,  gold  or  silver  plate, 
or  plated  article,  glass,  china,  silk  not  made  up  as  apparel,  furs  or  lace, 
con  tuned  in  any  parcel  or  package  delivered  to  be  carried  for  hire,  or 
to  accompany  the  person  of  any  passenger,  in  any  conveyance  of  such 
carrier,  when  the  value  of  what  is  contained  in  such  parcel  or  package 
shall  exceed  fifty  dollars,  unless  at  the  time  of  the  delivery  thereof  at 
the  receiving  place  of  such  carrier,  for  the  purpose  of  being  carried, 
or  of  accompanying  the  person  of  any  passenger  as  aforesaid,  the  value 
mod  nature  of  such  article  of  property  shall  be  declared  by  the  person 
delivering  the  same,  and  such  increased  charge  as  hereinafter  mentioned 
be  paid  or  tendered  to,  or  an  engagement  to  pay  the  same  be  accepted 
bj  the  person  receiving  such  parcel  or  package. 

§  2.  When  any  parcel  or  package  containing  any  of  the  said  articles 
ihall  be  so  delivered  and  its  value  and  contents  declared  as  aforesaid, 
mod  such  value  shall  exceed  fifty  dollars,  it  shall  be  lawful  for  such 
euTier  to  demand  and  receive  an  increased  rate  of  charge,  not  exceed- 
ing one  per  centum  on  the  value  of  such  contents,  (over  and  above  the 
orainarjr  rate  of  carriage,)  as  a  compensation  for  the  mater  risk  and 
to  be  taken  for  the  safe  conveyance  of  such  vuuable  artiolet^ 
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Such  increaaed  rate  of  charge  ahall  be  stated  in  a  notice  affixed  in  ]»> 
ffble  characters,  in  some  conspicuous  part  of  the  warehooae  or  other 
place  where  such  packages  or  parcels  are  received  by  the  said  carrier 
for  the  purpose  of  conveyance ;  and  every  person  sending  or  delivering 
a  parcel  or  package  containing  any  of  the  said  articles  at  such  ware* 
house  or  other  place,  shall  be  bound  by  such  notice,  without  farther 
proof  of  the  same  having  come  to  his  knowledge. 

§  3.  When  the  value  shall  have  been  so  declared,  and  an  incieaaed 
rate  of  charge  paid  or  tendered,  or  an  engagement  to  pay  the  mne  ae> 
cepted,  as  before  mentioned,  the  person  to  whom  such  payment  or  ten* 
der  is  made,  or  by  whom  such  engagement  is  accepted,  shall,  if  thereto 
required,  sign  a  receipt  for  the  package  or  parcel,  acknowledging  the 
same  to  have  been  insured.  If  such  receipt  shall  not  be  g^ven  when  re- 
quired, or  if  such  notice  as  aforesiud  shall  not  have  been  affixed,  such 
earrier  shall  not  have  any  benefit  from  this  chapter,  but  shall  be  liabb 
as  at  the  common  law,  and  refund  the  increased  rate  of  charge. 

§  4.  No  public  notice  or  declaration,  other  than  is  allowed  by  thii 
chapter,  shall  be  construed  to  limit  or  affect  the  liability  at  oommoo 
law  of  any  such  carrier,  for,  or  in  respect  of  any  article  earned  ate 
the  commencement  of  this  chapter.  But  this  chapter  shall  not  k 
construed  to  annul  or  in  any  wise  affect  any  special  contract  betweoi 
such  carrier  and  any  other  party  for  the  conveyance  of  any  article. 

§  5.  Nothing  in  this  chapter  shall  protect  any  common  carrier  ftr 
hire,  from  liability  for  loss  o^  or  injury  to  any  article,  arising  from  the 
felonious  act  of  any  of  his  agents  or  servants,  nor  protect  any  tnA 
agent  or  servant  from  liability  for  loss  or  injury  occasioned  by  lus  on 
neglect  or  misconduct. 

§  6.  Where  common  carriers  are  not  incorporated,  any  one  or  man 
of  them  may  be  sued  by  his  or  their  name  or  names  only,  to  recortf 
damages  for  loss  or  injury  to  any  parcel,  package  or  person;  and  soek 
suit  shall  not  abate  for  the  want  of  joining  any  of  his  coproprieton  or 
copartners. 

§  7.  No  common  carrier  shall  be  concluded  as  to  the  valne  of  aaj 
such  parcel  or  package  by  the  value  so  declared  as  aforesaid,  bat  he  or 
they  shall,  in  all  cases,  be  entitled  to  require  from  the  party  suing  is 
respect  of  any  loss  or  injury,  proof  of  the  aotnal  value  id  the  eoateotii 
by  the  ordinary  legal  evidence ;  and  the  carrier  shall  be  liaUe  to  ndi 
damages  only  as  shall  be  so  proved  not  exceeding  the  dedared  valse. 

This  chapter  was  reported  by  the  joint  committee  on  revi- 
sion and  passed  the  house  of  delegates ;  bat  in  the  senate  the 
whole  chapter  was  struck  oat  except  the  6th  section.  Thai 
section  is  now  chapter  147  of  the  Code,  p.  588. 

13.  TrA^fi  the  Uabiliiy  of  the  carrier  begins;  and  how  kH 
it  continues;  distinction  between  the  UabiUiy  of  carrur 
and  that  of  warehouseman. 

Carriers  of  passengers  and  their  baggage,  who  in  coodnel- 
ing  tlieir  business  keep  an  oflke  wbeie  they  are  in  the  hsW 
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of  receiving  and,  if  requested,  locking  up  baggage  of  persons 
intending  to  take  passage  in  the  next  steamboat,  it  has  been 
beld|  are  in  possession  as  carriers  of  baggage  so  received,  and 
answerable  for  it  in  that  character.  Camden  Co,  v.  Belknap^ 
21  Wend.  361. 

When  individuals  who  are  carriers  receive  goods  on  an  un- 
dertaking to  carry  and  deliver  them  at  a  particular  town,  it 
matters  not  whether  they  use  their  own  boats  and  vessels  on 
all  the  route  or  those  of  others  on  part  of  it;  their  liability  is 
none  the  less  for  that.  Fairchild  v.  Shcum,  19  Wend  333. 
In  England  it  has  been  decided  that  when  a  party  brings  a 
parcel  to  a  railway  station,' knowing  that  the  company  only 
carry  to  a  particular  place,  if  the  railway  company  receive  it, 
and  book  it  to  a  more  distant  place  to  which  it  is  directed, 
prima  /adethey  undertake  to  carry  it  to  that  other  place  and 
are  liable  for  its  loss.  Muschamp  v.  Lancaster  Railway  Co, 
8  BL  &  W.  426,  429.  The  English  courts  consider  that  it 
makes  no  difference  that  the  company  is  to  carry  the  goods 
only  part  of  the  way  and  that  another  company  is  to  carry 
them  the  other  part ;  nor  that  the  agent  of  the  latter  company 
was  directed  when  they  reached  the  more  distant  place  to  send 
them  to  a  house  different  from  what  according  to  the  label  on 
the  package  was  intended  when  it  was  first  taken.  The  agent 
assenting  to  this  direction  but  by  some  negligence  disobeying 
it  and  the  goods  being  thereby  lost,  an  action  was  maintained 
against  the  company  that  first  received  them.  Scothorn  v. 
So.  Staffordshire  Railway  Co.  8  W.  H.  &  G.  341.  There 
will  be  occasion  in  a  future  chapter  to  advert  to  this  rule,  as  it 
regards  the  transportation  of  persons,  and  to  see  whether  in 
the  United  States  it  can  be  applied  to  a  chartered  company 
whose  right  to  transport  is  only  on  its  own  road. 

If  a  railway  company  provide  for  the  delivery  of  luggage 
to  passengers  by  employing  porters  to  carry  it  across  a  plat- 
form, to  the  vehicles  by  which  it  is  to  be  taken  away,  their 
liability  as  carriers  continues  until  the  porters  have  discharged 
their  duty.  Richards  v.  Railway  Co.  7  Man.  Gr.  &  Scott 
839,  62  Eng.  Com.  Law  Rep.  839. 

The  carrier's  liability  continues  until  he  delivers  the  goods. 
Hyde  tfc.  v.  Trent  4*  M.  Navig.  Co.  6  T.  R.  389.  He  must 
deliver  them  according  to  the  general  course  of  trade.  Golr 
den  ▼.  Manning  ifc.  3  Wils.  429,  2  W.  Bl.  916 ;  De  Mott 
tfc.  V.  Laraway^  14  Wend.  225 ;  Gibson  v.  Culver  Sfc.  17 
Id.  305.  It  may  be  a  part  of  his  duty  when  he  carries  a  car- 
go to  sell  it  and  bring  back  the  proceeds.  If  such  be  the 
usual  course  of  business,  the  character  of  carrier  continues 
until  the  proceeds  are  returned  to  the  owner  of  the  cargo ;  it 
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makes  no  difTereuce  whether  the  return  cargo  is  in  money  or 
goods.  Kemp  v.  Coughtry^  11  Johns.  109.  A  person  may 
be  a  carrier  of  money  as  well  as  of  other  property.  Carth« 
485. 

There  is  no  general  rule  of  law  which  governs  the  delivery 
of  goods  under  a  bill  of  lading,  where  such  delivery  is  not 
expressly  in  accordance  with  the  terms  of  the  bill  of  lading, 
except  that  it  must  be  a  delivery  according  to  the  practice  and 
custom  usually  observed  in  the  port  or  place  of  delivery. 
Wardell  v.  Mouryllyan,  2  Esp.  693 ;  Gatliffe  v.  Bourne^  4 
Bingh.  N.  C.  314,  33  Eng.  Com.  Law  Rep.  372 ;  S.  C.  3  Man. 
&  Grang.  687,  42  Eng.  Com.  Law  Rep.  360.  If  the  contract 
be  to  deliver  to  the  consignee  in  a  certain  port,  and  the  goods 
instead  of  being  delivered  to  the  consignee  were  placed  on  a 
wharf,  such  delivery  is  not  sufficient,  without  shewing  that  it 
was  a  delivery  to  the  consignee  according  to  the  usage  of  the 
port  or  that  the  defendants  kept  the  goods  on  board  (or  on  the 
wharf  at  their  own  risk)  a  reasonable  time  to  enable  the  con- 
signee or  his  assigns  to  come  and  get  them.  Bourne  v.  Gai^ 
life,  3  Man.  &  Grang.  687,  8  ;  7  Id.  865  j  42  Eng.  Com.  Lav 
Rep.  360;  49  Id.  865;   11  Clark  &  Fin.  45. 

The  liability  of  the  defendants  may  often  depend  on  the 
question  whether  they  had  the  goods  as  carriers  or  warehouse- 
men :  there  may  be  a  loss  which  would  fall  on  them  as  car- 
riers if  they  were  acting  in  that  character,  but  would  not  fill 
on  them  as  warehousemen  if  they  were  acting  in  the  charac- 
ter of  warehousemen.  In  Re  Webb  Sfc,  8  Taunt.  443,  4  Eng. 
Com.  Law  Rep.  159.  If  defendants  are  not  subject  to  the 
liability  of  common  carriers  for  goods  in  their  warehouse  it  iia 
good  defence  that  they  took  reasonable  care  of  the  goods  there 
and  that  the  loss  did  not  happen  from  the  want  of  such  care. 
Bourne  v.  Gatliffe,  3  Man.  &  Grang.  689,  42  Eng.  Com.  Lav 
Rep.  360. 

The  goods  being  carried  to  the  place  to  which  the  carrier 
undertook  to  carry  them,  and  the  owner  having  no  penoa 
there  ready  to  receive  them,  on  their  arrival,  they  are  pat  in 
the  carrier's  warehouse  and  while  therein  are  consumed  bjan 
accidental  fire ;  the  loss  will  fall  on  the  owner.  Oarriie  f* 
Trent  Navigation,  4  T.  R.  681.  The  depositaries  will  not 
be  responsible  for  a  loss  in  their  warehouse  unless  thejr  b0 
guilty  of  negligence  or  want  of  ordinary  care.  Thmas  f* 
Boston  ^  Prov.  R.  Co.  10  Metcalf  472. 

14.   The  carrier^s  Uen. 

At  common  law  a  carrier  has  a  lien  for  the  carriage  prioe^ 
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the  particular  goods ;  but  not  a  lien  for  a  general  balance  un- 
less by  contract  express  or  implied.  Rushworth  ^c.  v.  Had- 
field  tfc.  7  East  224.  Sometimes  the  carrier  gives  notice  that 
all  goods  shall  be  considered  subject  to  a  lien  not  only  for  the 
freight  of  the  particular  goods  but  also  for  any  general  balance 
due  from  the  respective  owners.  Such  a  notice  cannot  have 
the  effect  of  creating  a  lien  on  the  goods  of  one  man  for  a  ba- 
lance due  for  carrynig  the  goods  of  another.  The  same  per- 
son may  be  the  consignee  of  all ;  but  if  the  last  goods  are  not 
owned  by  him  but  by  the  consignor,  they  are  not  to  be  retained 
for  freight  on  other  goods  which  belonged  to  the  consignee  or 
to  other  consignors.  Wright  v.  Snell  Sfc.  6  Barn.  &  Aid.  350, 
7  Eog.  Com.  Law  Rep.  127. 


CHAPTER  L. 


or   THK    inn-keeper's    lien;    and     the     action     against     HIM 
rOR   PROPEKTT    OF    HIS    GUEST. 

1.   Who  is  an  inn-keeper ;  and  how  far  he  is  liable. 

Who  is  deemed  an  inn-keeper  and  how  far  he  is  liable  for 
a. horse  or  other  property  of  a  guest  is  treated  of  in  Calye'a 
eaae,  8  Rep.  32  a ;  The  Six  Carpenters^  case,  Id.  146  a ; 
Qelley  v.  Clerk,  Cro.  Jac.  177  ;  Bennet  v,  Mellor,  5  T.  R. 
273 ;  Jones  v.  Osborn,  2  Chitty's  Rep.  484,  18  Eng.  Com. 
Law  Rep.  398 ;  Burgess  v.  Clements,  4  M.  &  S.  306 ;  Fam- 
worth  4-c  V.  Pashwood,  1  Stark.  249,  1  Holt's  N.  P.  R.  209, 

2  Eng.  Com.  Law  Rep.  377,  3  Id.  75 ;   Thompson  v.  Lacy, 

3  Bam.  d&  Aid.  283,  5  Eng.  Com.  Law  Rep.  285 ;  Richmond 
V.  Smith,  8  Barn.  &  Cress.  9,  15  Eng.  Com.  Law  Rep; 
ArmiBtead  v.  White,  6  Eng.  Law  &  Eq.  349. 

Id  a  late  case  the  judges  of  the  court  of  queen's  bench 
were  divided  in  opinion  upon  the  question  whether  the  keep- 
er of  a  boarding  house  was  liable  to  a  boarder  for  the  value 
of  goods  stolen  from  the  house,  where  facility  for  the  theft 
was  given  by  a  servant's  negligence  in  omitting  to  shut  a 
door.  Dansey  v.  Richardson,  3  El.  &  Black.  144,  77  Eng. 
Com.  Law  Rep.  144,  25  Eng.  Law  &  Eq.  76.  The  princi- 
ples in  regard  to  the  liability  of  an  inn-keeper  are  more  clear- 
ly established  than  those  in  regard  to  the  liability  of  the  keep- 
er.  of  a  boarding  house. 
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The  inn-keeper  like  a  common  carrier,  is  regarded  as  insu- 
rer of  the  property  committed  to  his  care,  and  is  bound  to 
make  restitution  for  any  loss  or  injury  not  caused  by  the  act 
of  God,  or  the  common  enemy,  or  the  neglect  or  fault  of  the 
owner  of  the  property.  This  is  not  merely  the  law  of  Eki- 
gland ;  it  has  been  often  recognized  in  the  United  States 
Mason  tfc.  v.  Thompson,  9  Pick.  280 ;  Clarke  v.  Wiggins^ 
14  Johns.  175 ;  Tonson  v.  Havre  de  Grace  Bank^  6  Har. 
&  J.  47 ;  Piper  v.  Manny,  21  Wend.  282 ;  MeDonatd  r. 
Edgerton,  5  Barbour  560;  Story  on  Bailm.  ^  477.  The 
inn-keeper  is  responsible  for  money  as  well  as  goods  of  his 
guest.  Kent  v.  Shuckard,  2  Barn.  &  Adol.  803,  22  Eng. 
Com.  Law  Rep.  186.  And  his  responsibility,  it  is  said,  is  not 
restricted  to  any  particular  amount  of  goods  or  money.  2 
Kent's  Com.  593.  The  proposition  that  he  is  liable  for  such 
sums  only  as  are  necessary  and  designed  for  the  ordinary  tra- 
velling expenses  of  the  guest,  has  been  pronounced  in  MasM- 
chusetts  to  be  unsupported  by  authority.  Berkshire  Wool' 
len  Co.  V.  Proctor  ^c.  7  Cnsh.  427. 

Although  the  owner  of  the  property  was  not  himself  the 
defendant's  guest,  and  although  the  delivery  of  it  to  be  kept 
was  not  by  him  but  by  his  servant,  the  action  may  neverthe- 
less be  maintained  in  the  owner's  name.  Mason  i^.  r. 
Thompson,  9  Pick.  280. 

An  action  on  the  case  was  maintained  by  a  plaintiff  who 
declared  upon  the  common  custom  of  the  realm,  that  in  com- 
mon inns  the  inn-keepers  ought  to  keep  safely  the  goods  of 
their  guests,  and  all  other  goods  brought  into  their  inns ;  that 
the  plaintiff's  servant  was  lodged  at  the  defendant's  booae, 
and  having  there  a  bag  with  £  60  of  the  plaintiff's  moDef 
therein,  quidam  malifactores,  to  the  plaintiff  unknown,  the 
said  bag  of  money,  in  default  of  the  defendant  and  his  servants 
took  and  carried  away.     Beedle  v.  Morris,  Cro.  Jac.  224,  Yelr. 
162.  As  the  inn-keeper  is  liable  only  for  things  infra  hospitiunh 
and  to  passengers  and  wayfaring  men  as  was  ruled  in  Calf/e^i 
case,  8  Rep.  63,  it  follows  says  Gibson,  C.  J.,  that  the  action 
was  maintained  not  on  the  right  of  property  but  on  the  rela- 
tion of  inn-keeper  and  guest ;  and  that  the  owner  was  allowed 
to  treat  the  carrier  as  his  substitute.     Simpson  ▼.  Hand^  S 
Whart.  322. 

When,  as  in  Mason  v.  Thompson^  the  owner  has  oeier 
been  at  the  inn,  and  never  intends  to  go  there  as  a  gueet,  it 
seemed  to  Judge  Bronson  of  New  York,  little  short  of  adown* 
right  absurdity  to  say  that  in  legal  contemplation  he  is  a  goei^ 
Grinnell  v.  Cook,  3  Hill  490.  But  Mason  v.  Tkmnps^ii'^ 
adhered  to.    4  Cush.  114,  16.    And  the  right  of  aotioo  if 
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naintained  in  the  name  of  a  party,  who  not  only  was  not 
D  fact,  but  in  the  nature  of  things  could  not  be,  the  defend- 
ot's  guest,  to  wit :  in  the  name  of  a  corporation.  It  is  so 
Daintained  both  in  Maryland,  Tonson  v.  Havre  de  Grace 
Bank,  6  Har.  &  J.  47 ;  and  Massachusetts,  Berkshire  Wool' 
en  Co.  V.  Proctor  Sfc,  7  Cush.  424.  It  is  maintained  upon 
he  principle  that  if  a  servant  is  robbed  of  his  master's  money 
NT  goods,  the  master  may  maintain  an  action  against  the  inn- 
[eeper  in  whose  house  the  loss  was  sustained.  Bac.  Abr.  Inns 
md  Inn-keepers,  C.  5.  In  the  cases  in  Maryland  and  in  the 
■St  Massachusetts  case  the  plaintiff's  agent  was  the  defen* 
ItDl's  guest. 

It  IS  no  valid  objection  that  the  defendant  kept  a  livery  sta- 
>le  as  well  as  an  nin,  when  the  evidence  is  satisfactory  that 
:he  property  was  delivered  as  to  an  innkeeper ;  and  when  the 
iroperty  is  harness,  it  is  no  objection  that  there  was  to  be  no 
laparate  reward  for  keeping  it ;  the  pay  for  keeping  the  horse 
including  a  compensation  for  taking  care  of  the  harness.  Ma^ 
wn  Sfc,  V.  Thompson^  9  Pick.  280. 

Sometimes  there  is  a  question  whether  the  goods  are  within 
the  curtilage.  2  Kent's  Com.  592;  Story  on  Bailm.  312; 
Fiper  v.  Manny,  21  Wend.  282.  It  was  resolved  in  Calyces 
saae,  8  Rep.  32  a,  that  if  the  guest  deliver  his  horse  to  the 
bostler,  and  request  that  he  be  put  to  pasture,  which  is  ao- 
mrdingly  done,  and  the  horse  is  stolen,  the  inn-keeper  is  not 
responsible,  the  thing  not  being  in  the  common  law  sense  of 
the  term  infra  hospitium.  This  exception  has  since  prevailed. 
Within  it  was  brought  the  case  of  sheep  put  to  pasture  under 
the  direction  of  the  guest,  in  Hawley  v.  Smith,  25  Wend.  642. 

An  inn-keeper  has  been  exonerated  from  liability  for  money 
in  his  house,  when  it  was  confided  to  a  particular  person  stay- 
ing there,  but  not  at  the  bar,  nor  in  the  capacity  of  servant. 
Sneider  v.  Geiss,  1  Yeates  34. 

2.  Inn-keeper^s  lien. 

Notwithstanding  what  Lord  Abinger  calls  the  wide  divari- 
cating dictum  of  Eyres,  J.  in  Newton  v.  Trigg,  1  Show.  268, 
and  notwithstanding  the  precedent  of  a  plea  in  9  Wentw.  PI. 
362,  an  inn-keeper  has  not  the  right  to  detain  the  person  of 
his  guest,  or  to  take  the  coat  off  his  back.  Sunbolfv.  Alford, 
8  M.  &  W.  248. 

An  inn-keeper  being  obliged  to  receive  certain  goods  of  his 
gnest,  has  a  lien  thereon  for  his  charges.  The  Hostler^s  case, 
Telv.  66 ;  Jones  v.  Pearle,  1  Str.  656,  8  Mod.  172 ;  Proctor 
▼.  Nicholson,  7  C.  &  P.  67,  32  Eng.  Com.  Law  Rep.  440; 
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Parke,  B.,  3  M.  &  W.  253 ;  Dunlap  v.  Thome,  1  Richardson 
217;  but  he  has  no  lieu  upou  a  horse  brought  to  the  inn  by 
one  not  a  guest,  Binns  v,  Pigot,  9  C.  &  P.  208,  38  Eng.  Com. 
Law  Rep.  82 ;  Grinnell  v.  Cook,  3  Hill  491 ;  nor  upon  a  piano 
known  by  the  inn-keeper  to  be  not  the  property  of  the  guest 
but  of  another,  Broadwood  ^c,  v.  Granara,  28  Eng.  Law  &, 
Eq.  443. 

Formerly  there  were  doubts  whether  the  inn-keeper  had  in 
any  case  a  lien  on  the  goods  of  a  third  person  brought  to  the 
inn  by  a  guest.  In  the  first  case  the  judges  were  divided 
equally.  Skipwith  v.  /.  S.  1  Bulst.  170;  3  Id.  271.  In  the 
next  there  were  three  in  favour  of  the  lien  to  one  against  it. 
Robinson  v.  Waller,  3  Bulstr.  262,  1  Roll.  Rep.  449,  Poph, 
127.  The  doctrine  that  the  lien  exists  is  regarded  as  reason- 
able, even  though  the  guest  had  stolen  the  horse.  Yarke  v. 
Grenaugh,  2  Ld.  Ray  m.  866.  That  is,  unless  at  the  time  when 
the  horse  was  delivered  into  the  custody  of  the  inn-keeper  he 
knew  that  the  person  who  brought  him  was  not  the  owner  but  a 
mere  wrong-doer.  Johnson  v.  Hill,  3  Stark.  172, 14  Eng.  Com. 
Law  Rep.  176 ;  Fox  v.  McGregor  Sfc.  11  Barbour  43.  Most 
of  the  decisions  are  with  respect  to  horses.  But  there  is  a 
like  lien  for  the  keep  and  care  of  a  carriage  as  for  the  keep 
and  care  of  a  horse.  TurriU  v.  Crawley,  13  Adol.  &  El.  N.  S. 
197,  66  Eng.  Com.  Law  Rep. 

It  was  said  by  Popham,  C.  J.,  that  after  the  horse  has  eat 
as  much  as  he  is  worth,  the  inn-holder  upon  a  reasonable  ap- 
praisement may  sell  him.    The  Hostler^s  case,  Yelv.  66.    But 
it  was  afterwards  decided  in  England  that  an  inn-keeper  has  do 
power  to  sell  horses  except  within  the  city  of  London.     Jones 
V.  Pearle,  1  Str.  656 ;  2  Kent's  Com.  642.     In  New  York  it 
is  considered  that  the  remedy  to  enforce  the  lien  is  by  actioo 
in  the  nature  of  a  bill  in  chancery.     1  Cowen's  Tr.,  2d  edi., 
299;  II  Barbour  43. 
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TITLE  V. 

RIGHT  OF  ACTION  AGAINST  A  WRONG-DOER. 


Qbap.  51.  General  rales  as  to  the  action  for  damages  sustained  bj  one 
person  from  another's  wrong. 

52.  Action  for  an  assault  on  or  a  false  imprisonment  of  the 

plaintiff.  When  action  lies  for  imprisonment  or  other 
trespass  at  sea. 

53.  Action  bj  a  husband  for  criminal  conversation  with  his 

wife. 

54.  Action  by  a  master  or  father  for  injury  to  a  servant  or 

child. 

55.  Action  for  seduction. 

56.  Bight  of  master  to  service  of  apprentice.     Action  against 

apprentice  for  desertion ;  or  against  another  for  conceal- 
ing or  harbouring  an  apprentice  or  slave^  or  for  enticing 
a  servant  or  slave  to  leave  hb  master,  or  for  carrying  off 
a  slave. 

57.  Action  against  a  judge  or  clerk  of  a  court;  or  against  a 

justice. 

58.  Action  against  any  officer  having  a  public  duty  to  perform, 

for  damage  sustained  by  his  refusal  to  perform  that 
duty. 

59.  Action  for  a  trespass  committed  by  an  officer  acting  under 

instraction  of  the  executive  or  under  a  decision  of  a 
court  martial  or  under  an  assessment  of  taxes. 

60.  Action  against  an  officer  for  refusing  at  an  election  to  re- 

ceive the  vote  of  a  legal  voter ;  or  for  making  a  false  or 
double  retnm. 

61.  Action  against  a  sheriff  for  permitting  an  escape,  or  for 

any  other  neglect  of  duty,  under  execution  or  other  le- 
gal process. 

62.  Action  for  an  unlawful  or  excessive  distress  or  levy ;  or  for 

remaining  on  premises  of  tenant  or  debtor  an  unreason- 
able time. 

63.  Action  for  a  malicious  prosecution  or  a  malicious  arrest  or 

proceeding  in  a  civil  suit  or  an  abuse  of  process. 

64.  Action  for  slander  or  libel. 

65.  Action  for  a  fraudulent  representation. 

66.  Action  for  waste. 

67.  Action  for  a  trespass  upon  land. 

68.  Action  for  damage  from  or  to  the  cattle  of  one  on  the  land 

of  another. 
▼  OL.  II. — 36 
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69.  Action  for  injury  from  an  animal  kept  by  the  defendant 

with  knowledge  of  its  mischievous  propensity. 

70.  Action  for  an  injury  from  a  defect  or  obstruction  in  a  high- 

way or  for  injury  by  or  to  an  animal  therein,  or  for  in- 
jury from  negligence  in  riding,  driving  or  navigating. 

71.  Action  against  carriers  of  persons. 

72.  Action  for  the  disturbance  of  a  right  of  way;  or  for  the 

disturbance  of  a  ferry  franchise. 

73.  Action  for  injury  from  defendant's  so  building  as  to  ob- 

struct plaintiff's  lights. 

74.  Action  for  a  nuisance  caused  by  the  filth  on  the  defendant's 

premises,  or  by  the  foul  state  of  his  drains,  or  by  other 
acts  of  his  corrupting  the  air  or  water. 

75.  Action  for  disturbing  plaintiff's  right  to  a  flow  of  water  in 

its  natural  course  over  the  surface. 

76.  Action  for  injury  to  plaintiff's  property  from  fire  caused  by 

negligence  on  another's  premises. 

77.  Action  for  injury  in  withdrawing  support  of  plaintiff 'a  soil 

or  house. 

78.  Action  against  a  joint  stock  company  or  a  city  or  town  for 

injury  to  plaintiff's  property  arising  from  the  defendants' 
casting  dirt  or  stones  on  it,  or  from  their  not  keeping 
their  road,  canal  or  dam  in  proper  order. 

79.  How  far  a  municipal  corporation,  or  any  trustees,  commis- 

sioners or  other  officers  are  liable  for  acts  done  in  the 
execution  of  a  public  duty. 

80.  How  far  defendant  is  liable  for  a  wrons  done  by  a  servant, 

agent  or  contractor,  or  done  upon  the  defendant's  fixed 
property. 

81.  How  far  a  master  is  liable  to  a  servant  for  an  injury  sos- 

tained  in  the  master's  service. 


CHAPTER  LI. 


GENERAL    RULES  AS  TO   THE    ACTION   FOR   DAMAGE    SUSTAINED  BT 
ONE    PERSON    FROM    ANOTHER'S    WRONG. 

1.  Principle  as  stated  by  Lord  CampbelL     Action  may  & 
though  wrong  be  unintentional. 

Lord  Campbell  observes  that  by  the  law  of  Scotland,  as 
well  as  by  the  law  of  England,  and  he  believes  by  the  lav  o{ 
every  civilized  country,  where  damage  is  sustained  by  one  man 
from  the  wrong  of  another,  an  action  for  compensation  isgiwn 
to  the  injured  party  against  the  wrong-doer.  9  Clark  &  Pk'- 
310.  An  action  may  lie  though  the  wrong  was  unintentiooill 
as  in  the  case  of  the  defendant,  who,  having  a  loaded  ff^i 
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told  a  person  to  take  the  priming  out  and  send  him  the  gun  by  a 
girl.  This  was  done ;  yet  afterwards  the  girl  presenting  the  gun 
at  a  child  and  drawing  the  trigger,  the  gun  went  off:  the  de- 
fendant was  held  responsible  for  the  injury  that  ensued.  Dixon 
Y.  Bell,  1  Stark.  287,  2  Eng.  Com.  Law  Rep.  392,  5  M.  &  S. 
198.  "  It  may,"  says  Bronson,  C.  J.,  **  be  laid  down  as  a  ge- 
neral rule,  that  when  one  does  an  illegal  or  mischievous  act, 
which  is  likely  to  prove  injurious  to  others,  and  when  he  does 
a  legal  act  in  such  a  careless  and  improper  manner  that  injury 
to  third  persons  may  probably  ensue,  he  is  answerable  in  some 
form  of  action  for  all  the  consequences  which  may  directly 
and  naturally  result  from  his  conduct ;  and  in  many  cases  he 
is  answerable  criminally  as  well  as  civilly."  Vandenburgh  v. 
TVuojr,  4  Denio  465. 

2.  Action  for  a  nuisance  lies  for  him  who  is  hurt  by  it.  It 
lies  against  the  continuer  as  well  as  the  creator  of  the  nui- 
sance.     It  lies  though  the  nuisance  be  a  public  nuisance. 

In  an  action  for  a  nuisance,  it  is  not  material  when  it  was 
erected  ;  it  lies  for  him  that  is  hurt  by  it.  Westbourne  v.  Mor- 
dantf  Cro.  Eliz.  191 ;  Roll's  Abr.,  Nuisance,  K.  2;  Thompson 
V.  Gibson,  7  M.  &  W.  461.  It  lies  against  those  concerned 
in  erecting  it,  S.  C. ;  and  those  who  continue  it.  Though  it 
was  erected  in  the  time  of  the  devisor,  yet  if  it  be  continued 
afterwards,  an  action  for  it  may  be  maintained  by  the  devisee  ; 
for  its  continuance  is  as  the  new  erecting  of  such  a  nuisance. 
Som^  V.  Banoish,  Cro.  Jac.  231. 

When  the  premises  on  which  the  nuisance  exists  descend 
to,  or  pass  to,  an  heir,  devisee  or  grantee,  if  he  on  request  made 
docs  not  reform  the  nuisance  but  suffers  it  to  continue,  the 
party  to  whose  prejudice  and  damage  it  is  may  maintain  an 
action  for  it  against  him.     Penruddock's  case,  5  Rep.  100,  b. 

Although  the  matter  complained  of  be  a  public  nuisance, 
yet  an  action  will  lie  therefor  if  there  appear  to  be  special  da- 
mage to  the  plaintiff.  Iveson  v.  Moore,  1  Ld.  Raym.  486; 
1  Salk.  15.  The  grievance  was  considered  not  of  this  de- 
scription in  Hubert  v.  Groves^  1  Esp.  149.  This  case  was 
remarked  on  in  Rose  (Jrc.  v.  Miles,  5  Taunt.  705,  4  M.  &  S. 
101.  The  latter  case  has  been  followed,  Greasly  v.  Codling 
4-c.  2  Bingh.  263,  9  Eng.  Com.  Law  Rep.  407 ;  Henley  v. 
Mayor  of  Lyme,  5  Bingh.  91,1  Bing.  N.  C.  222 ;  27  Eng.  Com. 
Law  Rep.  The  law  is,  that  a  party  who  has  sustained 
any  peculiar  injury  beyond  that  which  affects  the  public  at 
large,  may  maintain  an  action  for  redress.  Williams^s  case. 
6  Rep.  73 ;   Wilkes  v.  Hungerford  Market,  2  Bingh.  N.  c! 
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281, 29  Eng.  Com.  Law  Rep.  336 ;  Rose  v.  Groves  ^c.  5  Man. 
&  Grang.  613,  44  Eng.  Com.  Law  Rep.  323.  Cases  may  be 
put  in  which  it  may  be  difficult  to  draw  the  line  between  sub- 
stantial and  imaginary  damage ;  but  for  a  sufficient  special 
injury,  peculiar  to  the  plaintiff,  and  not  common  to  all  the 
citizens,  his  action  will  lie,  notwithstanding  the  defendant 
may  be  liable  to  answer  upon  an  indictment  for  the  public 
nuisance.     Stetson  v.  Faxon,  19  Pick.  147. 

3.  Action  may  lie  though  the  matter  be  punishable  by  statute. 

The  unlawful  act  may  be  a  misdemeanour  punishable  by 
statute.  Yet  a  party  grieved  may  maintain  an  action  for  the 
particular  damage  to  him  by  reason  of  that  act.  Harrison  v. 
Berkeley,  1  Strobhart  525.  In  Virginia  there  is  an  express 
declaration  by  statute  to  that  effect.  The  provision  in  the 
Code,  p.  589,  c.  148,  ^  6,  is  as  follows : 

Any  person  injured  by  the  violation  of  any  statute  may  recorer 
from  the  offender  such  damages  as  he  may  sustain  by  reason  of  the 
violation,  although  a  penalty  or  forfeiture  for  such  violation  be  therebj 
imposed,  unless  the  same  be  expressly  mentioned  to  be  in  lieu  of  sacb 
damages. 

4.  Whether  commission  of  felony  stays  or  merges  civil  re- 

medy. 

Allusion  has  been  made  (ante,  p.  500)  to  the  rule  of  (he 
law  of  England  that  before  the  party  injured  by  a  felonious 
act  can  seek  redress  for  it,  the  matter  should  be  heard  and 
disposed  of  before  the  proper  criminal  tribunal,  in  order  that 
the  justice  of  the  country  may  be  first  satisfied  in  respect  to 
the  public  offence.     Huggins   v.  Butcher,   1   Brownl.  205, 
Yelv.  89 ;  Cooper  v.    Witham,   1  Lev.  247 ;  12  East  413. 
The  whole  extent  of  the  rule  is  that  until  the  matter  is  so 
heard  and  disposed  of,  the  party  shall  not  sue  the  felon,  or  sue 
others  with  him  in  a  proceeding  to  which  he  is  a  necessary 
party  and  wherein  the  claim  appears  by  the  plaintiff's  shew- 
ing to  be  founded  on  the  felony.     The  rule  does  not  preclude 
an  action  against  defendants  none  of  whom  had  any  interest 
or  share  in  the  felonious  act ;  certainly  the  action  is  not  pre- 
cluded when  before  it  was  brought  the  felon  had  suffered  the 
extreme  penalty  of  the  law  for  the  commission  of  the  same 
felony  or  another  of  the  like  nature.     Stone  Sfc.  v.  Marsh^ 
6  Barn.  &  Cress.  661,  13  Eng.  Com.  Law  Rep.  262;  Marsh 
Sfc.  v.  Keating,  2  Clark  &  Fin.  286.     Nor  does  the  rule  pre- 
vent an  action  against  the  felon  himself,  when  before  the  fl^ 
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tion  brought  against  him  he  has  been  tried  for  the  felony  and 
thereof  convicted,  Markham  v.  Co66,  W.  Jones  147,  Latch 
144 ;  Dawkes  v.  Coveneigh,  Styles  346 ;  1  Hale's  P.  C.  646  ; 
or  acquitted,  Crosby  v.  Leng,  12  East  409.  It  thus  appears 
that  even  in  England  the  familiar  phrase  '^  the  action  is  merged 
in  the  felony"  is  not  at  all  times  and  literally  true.  6  Barn. 
&  Cress.  661.  In  New  York  and  Virginia,  as  has  been  men- 
tioned antej  p.  600,  the  commission  of  a  felony  does  not  stay 
or  merge  any  civil  remedy ;  the  same  may  be  true  of  some 
of  the  other  states. 

6.  Damage  for  which  action  is  brought  must  not  be  a  re- 
mote  but  a  proximate  and  natural  consequence  of  the  act 
complained  of 

It  is  the  opinion  of  the  court  of  exchequer  that  generally 
speaking,  where  an  injury  arises  from  the  misconduct  of  anoth- 
er, the  party  who  is  injured  has  a  right  to  recover  from  the 
injuring  party  for  all  the  consequences  of  that  injury.  Pol- 
lockf  C.  B.  wished  to  guard  against  laying  down  the  proposi- 
tion so  universally ;  but  of  this  he  was  quite  clear  that  every 
person  who  does  a  wrong  is  at  least  responsible  for  all  the 
mischievous  consequences  that  may  reasonably  be  expected 
to  result,  under  ordinary  circumstances,  from  such  misconduct. 
Rigby  v.  Hewitt,  6  W.  H.  &  G.  240.  His  opinion  is  that  a 
person  is  expected  to  anticipate  and  guard  against  all  reason- 
able consequences;  but  that  he  is  not  expected  to  anticipate 
and  guard  against  that  which  no  reasonable  man  would  ex- 
pect to  occur.      Greenland  v.  Chaplin^  Id.  248. 

The  court  of  appeals  of  Kentucky  considers  it  is  true  in 
general  that  a  man  is  entitled  to  reparation  for  every  damage 
he  sustains  from  the  unlawful  action  or  omission  of  another. 
But  the  damages  must  be  the  direct  and  immediate,  or  at  least 
proximate  and  natural  consequence  of  the  act  or  omission 
complained  of.  It  will  not  do  to  carry  it  to  every  conse- 
quence, however  remote,  which  can  be  traced  to  the  particular 
action  or  omission,  and  much  less  to  such  things  as  are  not  a 
natural  consequence  and  may  have  arisen  from  other  and  ex- 
traneous causes.  Bosworth  v.  Brand,  1  Dana  377.  The 
decision  in  this  case  did  not  extend  the  right  of  the  owner  of 
a  slave  so  far  as  has  been  done  in  South  Carolina. 

The  statutes  of  South  Carolina  having  subjected  to  fine 
and  imprisonment  one  who  sells  to  a  slave  any  article  without 
license,  and  having  provided  especially  for  the  punishment  of 
him  who  sells  or  gives  ardent  spirits  to  a  slave,  an  action  on 
the  case  has  been  maintained  in  that  state  by  the  owner  of  a 
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slave  against  a  shop-keeper  who  for  his  own  gain,  in  violation 
of  the  statute,  and  to  the  plaintiff's  wrong,  sold  and  delivered 
ardent  spirits  to  his  slave  by  means  whereof  the  slave  became 
intoxicated  and  died.  The  question  was  whether  the  con- 
nexion between  the  injury  and  the  alleged  consequences  was 
not  too  remote.  The  wrongful  act  of  the  sale  and  delivery 
of  spirits  to  a  slave  being  established,  it  was  left  to  the  jury 
to  decide  whether  the  drinking,  intoxication,  exposure  and 
death  of  the  slave  were  the  natural  and  probable  consequen- 
ces of  that  wrongful  act.  The  jury  being  of  opinion  that 
they  were,  the  defendant  was  held  answerable  to  the  plaintiff 
for  the  value  of  the  slave.  Harrison  v.  Berkeley,  1  Strob- 
hart  626. 

6.    Whether  one  wrong-doer  can  recover  damage  from  ana- 

ther. 

The  French  law  allows  a  trespasser  who  has  paid  the  whole 
damage  to  maintain  an  action  for  contribution  against  his  co- 
trespasser.     Pothier  on  Oblig.  282.     The  general  rule  of  the 
common  law  is  that  where  two  participate  in  the  commission 
of  a  criminal  act  and  one  suffers  damage  thereby,  he  is  not 
entitled  to  contribution  from  the  other.     See  ante,  p.  300 
and  439.     But  an  action  is  not  in  every  case  disallowed  by 
one  wrong-doer  against  another.     In  constructing  a  rail-road 
in  Lowell  the  agent  of  the  rail-road  company  who  had  the 
superintendence  of  their  works  was  guilty  of  negligence  io 
omitting  to  see  that  barriers  were  put  up  when  the  works 
were  left  at  night.     For  the  injury  resulting  from  this  negli- 
gence the  town  was  held  responsible  for  damages  to  the  in- 
jured parties  (see  ch.  70,   <^  1,)  and  then  recovered  agaiost 
the  company ;  leaving  the  company  to  seek  indemnity  from 
their  negligent  agent.     Lowell  v.  Boston  i^  Lowell  Rail-read 
Co.  23  Pick.  24. 
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CHAPTER   LII. 

ACTION  TOR  AN  ASSAULT  ON,  OR  FALSE  IMPRISONMENT  OF,  THE 
PLAINTIFF.  WHEN  ACTION  LIES  FOR  IMPRISONMENT  OR  OTHER 
TRSaPASS   AT    SEA. 

1.  For  an  assault. 

Acts  short  of  actual  striking,  will  in  law  constitute  an  as- 
sault. A  defendant  may  be  deemed  guilty  of  an  assault  when 
the  facts  shew  a  threat  of  violence  exhibiting  an  intention  to 
assault,  and  a  present  ability  to  carry  the  threat  into  execu- 
tion. Read  v.  Coker,  13  Com.  Bench  (4  J.  Scott)  860,  76 
Eng.  Com.  Law  Rep.  860.  An  action  will  lie  for  an  assault, 
notwithstanding  the  defendants  were  on  the  prosecution  of 
the  plaintiff  indicted  for  the  same  assault,  convicted  thereof 
and  fined.  Jatks  v.  Bell  ^c.  3  C.  &  P.  316,  14  Eng.  Com. 
Law  Rep.  325. 

2.  For  imprisonment  under  process  civil  or  criminal. 

Where  a  magistrate  has  a  general  jurisdiction  over  the  sub- 
ject matter,  one  who  applies  to  him  for  a  warrant  that  another 
may  be  taken  into  custody,  is  deemed  thereby  only  to  make 
an  appeal  to  the  magistrate  to  exercise  his  jurisdiction :  the 
imprisonment,  and  what  takes  place  in  the  magistrate's  pre- 
sence, are  referred  to  his  authority ;  and  the  complainant  is 
not  liable  to  an  action  of  trespass.  JBarber  v.  Rollinson,  1  C. 
&  M.  330,  3  Tyrwh.  266 ;  Brown  v.  Chapman,  6  Man.  Gr. 
&,  Scott  365,  60  Eng.  Com.  Law  Rep.  It  is  so  although  the 
magistrate  makes  a  mistake  in  thinking  it  a  case  within  his 
authority  and  grants  a  warrant  which  is  not  justifiable  in  point 
of  law.     West  v.  Smallwood,  3  M.  &  W.  418. 

When  a  man  is  illegally  imprisoned  under  an  execution  is- 
sued by  a  justice,  an  action  for  false  imprisonment  may  lie 
against  the  party  at  whose  instance  the  process  was  issued 
and  by  whose  direction  it  was  executed.  Getting  the  process 
which  he  asks  for,  he  takes  it  at  his  peril.  Curry  v.  PringlCf 
11  Johns.  444.  But  the  action  will  not  lie  against  him,  when 
under  a  statute  pointing  out  what  he  and  the  justice  are  re- 
spectively to  do  he  merely  makes  the  oath  that  it  requires  and 
requests  an  execution,  that  is  such  execution  as  the  law  enti- 
tles him  to.     That  under  the  law  being  a  fi.  fa.^  the  party 
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will  not  be  liable  because  the  justice  by  mistake  issues  a  ca. 
sa.     Taylor  v.  Trask,  7  Cow.  249. 

3.  When  action  will  lie  against  an  attorney  as  well  as  Ms 

client. 

If  an  attorney  does  no  more  than  set  a  court  of  competent 
jurisdiction  in  motion  on  behalf  of  his  client,  he  is  no  tres- 
passer, notwithstanding  that  such  court  should,  on  his  motion, 
do  an  act  of  trespass  by  its  officers.  But  when  in  an  action 
brought  against  him  in  respect  of  such  a  trespass,  he,  by  a 
special  plea,  admits,  and  undertakes  to  justify,  his  concurrenoe 
in  it,  if  he  should  fail  to  make  out  such  justification,  the  ac- 
tion will  be  maintained.  Kenning  v.  Buchanan,  8  Man.  Gr. 
&,  Scott  291,  65  Eng.  Com.  Law  Rep. 

An  action  of  trespass  has  been  maintained  against  an  attor- 
ney as  well  as  his  client  for  wrongfully  and  illegally  causing 
a  party  to  be  taken  and  imprisoned  upon  a  ca.  sa.  issued  witlh 
out  any  judgment  to  warrant  it ;  as  where  on  a  judgment 
against  an  administratrix  to  be  levied  of  the  decedent's  goods, 
aca.  sa.  issued  against  her  body.  All  being  principals  in  tres- 
pass, judgment  was  entered  for  the  plaintiff  jointly  against 
the  client,  the  nominal  actor,  and  against  the  attorney,  the 
real  actor,  in  suing  out  the  ca.  sa.  and  delivering  it  to  the  offi- 
cer to  be  executed.  Barker  v.  Braham  Sfc.  3  Wils.  368.  In 
this  case  the  court  from  which  the  ca.  sa.  issued  had  set  it 
aside  and  discharged  the  party  from  imprisonment  before  she 
brought  her  action  of  trespass. 

Where  an  attorney's  agent  was  an  actor  in  signing  judg- 
ment and  taking  out  execution  after  the  debt  was  paid  to  the 
attorney,  it  was  considered  that  according  to  Barker  v.  Bra- 
ham,  both  the  attorney  and  his  client  were  liable  as  trespass- 
ers. Bates  V.  Pilling  ^c.  6  Barn.  &  Cress.  38,  13  Eng.  Com. 
Law  Rep.  104. 

4.  When  action  will  lie  for  imprisonment  or  other  trespasses 

at  sea. 

An  action  at  common  law  for  false  imprisonment  will  not 
lie,  where  the  imprisonment  was  merely  in  consequeace  of 
taking  a  ship  as  prize,  though  the  ship  should  afterwards  be 
acquitted  in  the  admiralty,  as  not  being  lawful  prize.  Li 
Caux  V.  Edeti,  Doug.  594.  The  cases,  English  and  Ameri- 
can, are  reviewed  by  Kent,  C.  J.  in  Novion  v.  HaUdt,  16 
Johns.  327 ;  and  these  conclusions  are  deduced,  that  if  tb^ 
original  taking  was  as  prize  the  court  of  admiralty  has  ezdn- 
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sive  jurisdiction  of  the  case;  that  the  jurisdiction  is  not  af- 
fected by  the  fact  that  the  capture  was  illegal  or  violent  or 
unjust ;  that  where  the  admiralty  jurisdiction  has  once  at- 
tached, by  means  of  such  taking  a  prize,  it  can  never  be  di- 
vested by  any  matter  subsequent  so  as  to  give  a  court  of  com- 
mon law  jurisdiction  of  the  case  as  a  tort  or  trespass;  and 
that  the  admiralty  having  jurisdiction  of  the  principal  subject, 
thereby  acquires  jurisdiction  of  all  the  incid^ts.  18  Johns. 
291. 

Yet  under  some  circumstances  courts  of  common  law  have 
jurisdiction  of  actions  to  recover  damages  for  marine  torts. 
2  Browne's  Civil  &  Adm.  Law  111.  Many  cases  recognize 
the  principle  that  for  seizing,  stopping  and  taking  a  ship  on 
the  high  seas,  not  as  prize,  an  action  lies  at  common  law. 
J^e  Caux  V.  Eden,  Dougl.  526;  Lindo  v.  Rodney,  Id.  591, 
note  1 ;  Smart  v.  Wolff,  3  T.  R.  323.  A  marine  trespass 
free  from  the  circumstance  that  the  vessel  was  taken  as  prize 
18  deemed  cognizable  in  a  common  law  court  as  well  as  in  the 
Tnstance  court  of  the  admiralty.  Percival  v.  Uickey,  18 
Johns.  293. 


CHAPTER  LIII. 

ACTION    BT    A    HUSBAND    FOR    CRIMINAL    CONVERSATION    WITH  HIS 

WIFE. 

If  a  husband  ill-treats  his  wife  so  that  she  is  forced  to  leave 
his  house  through  fear  of  bodily  injury,  a  person  may  safely, 
nay  honourably,  receive  and  protect  her.  Ante,  p.  343,  348. 
Of  course  in  such  case  no  action  is  maintainable  therefor. 
Berthon  v.  Cartwright,  2  Esp.  480. 

But  a  husband  may  maintain  an  action  for  criminal  conver- 
sation with  his  wife.  On  proof  of  the  marriage  and  of  the 
adultery  having  occurred  before  the  action  was  brought,  the 
husband  recovered  damages  in  Catherwood  v.  Caslon,  1  Car. 
&  Marsh.  431,  41  Eng.  Com.  Law  Rep.  237. 

Lord  Kenyon  held  that  the  action  would  not  lie  when  the 
plaintiff  and  his  wife  had  before  the  adultery,  agreed  to  live 
se))arately.  The  other  judges  concurred.  Considering  the 
gist  of  the  action  to  be  the  loss  of  the  comfort  and  society  of 
the  wife,  Ashurst,  J.  said,  it  followed  that  if  the  husband  se- 
parate himself  from  her,  he  cannot  be  said  to  be  deprived  of 
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that  comfort  and  society  which  he  has  before  renounced ;  and 
therefore  he  has  not  sustained  the  injury  which  he  has  impu- 
ted to  the  defendant.  Weedon  v.  Timbrell,  5  T.  R.  357. 
This  decision  was  not  considered  by  Lord  EUenborough  to 
conclude  the  question.  Chambers  v.  Caulfieldj  6  East  244. 
In  this  case  the  deed  had  not  provided  for  any  separation 
without  the  approbation  of  trustees,  and  there  being  no  evi- 
dence to  shew  that  the  separation  was  with  their  consent,  the 
husband's  right  to  recover  was  held  not  affected  by  the  deed. 
The  court  observed  that  if  the  wife  did  leave  her  husband 
with  such  approbation,  the  husband  had  not  in  this  case  (as 
he  was  holden  to  have  done  in  Weedon  v.  Timbrell,)  given  up 
all  claim  to  be  derived  from  her  comfort,  society  and  assis- 
tance ;  for  the  deed  had  provided  that  she  '^  might  have  the 
care  of  the  younger  children  of  the  marriage  and  visit  the 
others,  more  especially  when  they  should  be  ill  so  as  to  re- 
quire the  attention  of  a  mother." 


CHAPTER  LIV. 
action  bt  a  master  or  father  for  injury  to  a  servant  or 

CHILD. 

1.  For  injury  to  servant 

In  Robert  Mary^s  case,  it  is  said  "  if  my  servant  be  beaten, 
the  master  shall  not  have  an  action  for  this  beating  unless  the 
battery  is  so  great  that  by  reason  thereof  he  loses  the  service 
of  his  servant ;  but  the  servant  himself  for  every  small  battery 
shall  have  an  action :  and  the  reason  of  the  difference  is,  that 
the  master  has  not  any  damage  by  the  personal  beating  of  his 
servant,  but  by  reason  of  a  per  quod,  viz.  per  quad  senritium 
amisit ;  so  that  the  original  act  is  not  the  cause  of  his  action 
but  the  consequent  upon  it,  viz.  the  loss  of  the  service  is  the 
cause  of  his  action."     9  Rep.  113  o. 

When  the  servant  continues  alive  the  wrongful  act  will 
sometimes  be  such  that  the  servant  cannot  sue  for  it  in  tres- 
pass but  only  in  case  for  the  consequential  damage  done  to 
him.  Nevertheless  if  there  be  consequential  damage  also  to 
the  master,  an  action  on  the  case  will  lie  therefor,  in  the  mas* 
ter's  name.  Martinez  Sfc.  v.  Gerber^  3  Man.  &  Graog.  88; 
42  Eng.  Com.  Law  Rep.  55. 
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2.  For  injury  to  child. 

Under  what  circumstances  an  action  could  be  maintained 
by  a  father  for  a  wrong  to  his  child,  was  discussed  in  the 
reign  of  Elizabeth.  Gray  v.  Jefferies^  Cro.  Eliz.  55.  A  fa- 
ther, it  was  adjudged,  could  not  maintain  an  action  for  a  bat- 
tery on  his  son  unless  he  was  his  servant.  Rippon  v.  Nor- 
touy  Cro.  Eliz.  849.  Where  a  little  boy  but  2J  years  old,  was 
injured  by  a  carriage  being  driven  against  him,  it  being  man- 
ifest that  the  child  was  incapable  of  performing  any  service, 
and  it  not  being  proved  that  any  expense  was  necessarily  in- 
curred by  the  father,  he  failed  in  his  action.  Hall  v.  Hoi- 
lander^  4  Barn.  &,  Cress.  660 ;  10  Eng.  Com.  Law  Rep.  436. 
But  a  father  recovered  upon  a  declaration  alleging  that  the  de- 
fendant thrust  a  person  upon  his  son,  an  infant  under  the  age 
of  discretion,  by  means  whereof  his  thigh  bone  was  broken 
and  the  infant  was  so  hurt  that  his  life  was  despaired  of  and 
the  plaintiff  was  forced  to  expend  great  labour  and  divers 
sums  of  money  to  cure  him.  Hunt  v.  Wootton,  2  T.  Raym. 
359.  Subsequently  in  an  action  of  trespass  for  an  assault  on 
the  plaintiff's  son  and  servant  per  quod  servitium  amisit,  when 
the  plaintiff  having  proved  the  assault  was  proceeding  to  prove 
that  the  son — a  lad  of  about  14  or  15 — was  employed  about 
his  father's  business,  Lord  Kenyon  said,  such  evidence  was 
unnecessary ;  if  he  lived  in  his  father's  family  and  under  his 
protection,  that  was  sufficient  to  maintain  the  action.  Jones 
V.  Brown  ^c.  1  Peake  306. 

In  the  United  States  the  father's  right  of  action  is  main- 
tained fully  as  far  as  it  exists  in  England.  Ford  v.  Monroe, 
20  Wend.  210;  21  Wend.  617;  Wild  v.  Vickers,  8  Walts 
227 ;  Cowden  v.  Wright,  24  Wend.  429  ;  Whitney  v.  Hitch- 
cocky  4  Denio  461 ;  Durden  v.  Barnett,  7  Alib.  169.  No 
where  has  it  been  carried  farther  than  in  Massachusetts.  There 
the  liability  of  a  father  for  the  support  of  his  child,  is  differ- 
ent from  what  it  is  in  England.  See  ante,  p.  350-52.  By 
Che  common  law  of  Massachusetts,  and  without  reference  to 
any  statute,  a  father,  if  of  sufficient  ability,  is  as  much  bound 
to  support  and  provide  for  his  infant  children,  in  sickness  and 
in  health,  as  a  husband  is  bound  by  the  same  law  and  by  the 
common  law  of  England  to  support  and  provide  for  his  wife. 
On  this  ground  it  is  held  that  if  a  legitimate  infant  child,  a 
member  of  his  father's  household,  and  too  young  to  be  capa- 
ble of  rendering  any  service  to  his  father,  is  wounded  or  oth- 
erwise injured  by  a  third  person,  or  by  a  mischievous  animal 
owned  by  a  third  person,  under  such  circumstances  as  give  the 
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i  himself  an  action  against  such  person,  for  the  personal 

ry,  and  the  father  is  thereby  necessarily  put  to  trouble  and 

ense  in  the  care  and  cure  of  the  child,  he  may  maintain 

action  against  such  person  for  an  indemnity.     Dennis  v. 

ark,  2  Cush.  347. 


CHAPTER  LV. 

ACTION     FOR     SEDUCTION. 

1.  In  England  father^s  right  of  action  placed  not  on  thi 
seduction  itself ,  but  on  his  loss  of  his  daughter's  service. 

In  the  reign  of  Elizabeth,  it  was  said  by  Glanvile,  that  the 
father  hath  an  interest  in  every  one  of  his  children  to  educate 
them  and  to  provide  for  them,  and  he  hath  his  comfort  by 
them,  <^and  he  was  for  sustaining  the  father's  action  against 
a  defendant  for  trespass  quare  vi  et  armis  in  Annam  fiHam 
suam  insulium  fecit  et  ipsam  cepit  et  imprisonavit^^^  &;c. ;  but 
a  majority  of  the  judges  were  of  opinion  that  the  action  would 
not  lie.  Barham  v.  Dennis^  Cro.  Eliz.  769.  The  distinction 
between  the  daughter's  action  for  the  trespass  upon  her,  and 
the  father's  action  for  the  wrong  per  quod  servitium  amisit, 
was  taken  in  1653.  No  action  of  trespass  having  been  brought 
by  the  daughter  within  four  years,  she  was  barred  by  the  sta- 
tute of  limitations.  But  it  was  considered  that  the  father 
might  nevertheless  sue  for  the  damage  done  to  him  by  the 
loss  of  his  daughter's  service.  Roll,  C.  J.,  said,  "the  cause 
of  action  is  per  quod  servitium  amisit,  and  for  this  he  hatb 
brought  it  within  the  time  limited  by  the  statute,  for  it  issfl 
action  upon  the  case."     Norton  v.  Jason,  Styles  398. 

The  father's  action  to  recover  damages  against  the  wrong- 
doer for  the  seduction  of  his  daughter,  was  thus  placed  not 
upon  the  seduction  itself,  which  is  the  wrongful  act,  but  upon 
the  loss  of  service,  in  which  the  father  is  supposed  to  hawi 
legal  right  or  interest.     Such  is  the  language  of  Lord  £M( 
in  Russell  V.  Coine,  2  Ld.  Raym.  1032,  and  such  the  opiaioD 
of  the  court  in  the  earlier  case  of  Gray  v.  Jefferies,  Cro.  Elit 
^5,  cited  ante,  p.  6o5,  with  reference  to  an  action  by  a  isAfi 
for  a  personal  injury  to  a  child,  which,  it  is  remarked  by  Ti^ 
dal,  C.  J.,  stands  precisely  on  the  same  footing.     It  is,  Iw  ok- 
serves,  the  invasion  of  the  legal  right  of  the  master  to  tb* 
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services  of  his  servant,  that  gives  him  the  right  of  action  for 
beating  his  servant ;  and  it  is  the  invasion  of  the  same  legal 
right,  and  no  other,  which  gives  the  father  the  right  of  action 
against  the  seducer  of  his  daughter.  Grinnell  v.  Wells,  7 
Man.  &  Grang.  1042,  49  Eng.  Com.  Law  Rep.  The  cases 
shew  that  where  there  is  the  absence  of  any  allegation  of  the 
loss  of  service  to  the  father,  although  there  may  be  an  alle- 
gation of  his  being  compelled  to  pay  expenses  arising  from 
the  wrongful  act,  the  action  is  nevertheless  not  maintainable. 
S.  C. ;  Dean  v.  Peel,  5  East  45.  It  cannot  be  sustained 
upon  the  legal  liability  of  the  parent  to  maintain  the  daughter 
under  the  statute  of  43  Eliz.,  c.  2,  <^  7,  cited  ante,  p.  350. 
Satterthwaite  v.  Dewhurst,  4  Dougl.  315,  26  Eng.  Com.  Law 
Rep.  378;  7  Man.  &  Grang.  1042.  It  is  not  enough  that  in 
consequence  of  her  pregnancy  the  daughter  returns  to  her  pa- 
rent's home  and  is  there  maintained  until  her  confinement : 
the  relation  of  master  and  servant  must  subsist  between  the 
parent  and  child  at  the  time  of  the  seduction.  Davies  v.  Wil- 
Uamsj  10  Adol.  &  El.  N.  S.  725,  59  Eng.  Com.  Law  Rep. 
And  there  must  be  a  loss  of  service  resulting  from  the  defen- 
dant's act.     Eager  v.  Grimwood,  1  W.  H.  &  G.  60. 

Lord  Mansfield  thought  it  extraordinary  that  an  action 
should  lie  for  incontinence,  where  the  female  was  of  full  age. 
6  East  47,  note;  4  Dougl.  315,  26  Eng.  Com.  Law  Rep.  378. 
But  the  action  has  been  maintained  by  the  father,  though  the 
daughter  was  above  the  age  of  21,  if  she  was  living  with  her 
father  and  occasionally  did  acts  of  service.  Bennett  v.  Allcott, 
2  T.  R.  166 ;  6  East  47,  8.  Lord  Tenterden  sustained  the 
father's  action  though  the  daughter  was  married,  she  being 
separated  from  her  husband  and  living  with  her  father  and 
acting  as  his  servant.  Harper  v.  LufflHn,  7  Barn.  &  Cress. 
387,  14  Eng.  Com.  Law  Rep.  58. 

The  action  will  lie  for  the  father  though  the  daughter 
does  not  live  in  the  same  house  with  him.  It  has  been 
maintained  where  she  lived  with  a  brother,  a  short  distance 
from  her  father's  farm,  and  managed  her  brother's  house, 
bat  went  backwards  and  forwards  to  her  father's  to  assist  in 
the  household  affairs.  Mann  v.  Barrett,  6  Esp.  32.  A  far- 
mer in  the  occupation  of  two  farms,  about  7  miles  apart,  re- 
sided with  his  wife  at  one  farm,  and  his  daughter  resided  at 
the  other  with  her  oldest  brother,  who  managed  it,  the  farmer 
going  thither  once  a  week  or  fortnight  to  see  how  it  was  car- 
ried on.  The  daughter  was  considered  sufficiently  the  fath- 
er's servant,  to  enable  the  action  to  be  maintained,  although 
she  acted  as  mistress  in  giving  orders  to  the  servants,  and  had 
the  poultry,  ducks  and  geese,  and  laid  out  as  she  pleased  the 
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Yet  the  defendant's  withdrawing  her  from  her  father's 
house  under  a  contract  for  her  services  in  taking  care  of  his 
house  was  not  allowed  to  defeat  the  action  when  the  jury 
were  satisfied  that  she  was  not  in  reality  hired  with  that  in- 
tention but  with  the  wicked  view  of  seducing  her.  Spright 
V.  OUveira,  2  Stark.  493,  3  Eng.  Com.  Law  Rep.  445.  There 
the  wrong  was  done  under  colour  of  a  contract,  and  the  de- 
fendant's fraud  did  not  destroy  the  original  relationship  be- 
tween the  father  and  the  child. 

When  a  girl  under  21  was  living  with  her  father,  formed 
part  of  his  family,  and  was  liable  to  his  control  and  command, 
it  was  unnecessary  in  the  father's  action  to  give  proof  of  acts 
of  service.  Maunder  v.  Venn^  1  Mood.  &  Malk.  323,  22  Eng. 
Com.  Law  Rep.  323.  And  when  there  is  right  of  action,  da- 
mages may  be  recovered  ultra  the  mere  loss  of  service,  /r- 
mn  V.  Dearman,  11  East  23.  Damages  may  be  given  to  re- 
compense the  girl  in  some  degree  for  the  injury  to  her.  Fores 
V.  Wilson,  1  Peake  55.  All  the  circumstances  of  the  case 
are  allowed  to  be  taken  into  consideration  with  a  view  to  the 
calculation  of  damages.  Abbott,  C.  J.  in  Hall  v.  Hollander, 
4  Barn.  &  Cress.  660,  10  Eng.  Com.  Law  Rep.  436.  They 
lie  according  to  the  circumstances  of  aggravation  in  the  parti- 
cular case,  7  Man.  &,  Grang.  1043 ;  or  according  to  the  cir- 
cumstances of  extenuation,  Seager  v.  Sligerland,  2  Caines's 
Rep.  219,  20 ;  Parker  v.  Elliott,  6  Munf.  587.  Gilm.  33. 

2.  Course  of  decision  in  the  United  States. 

The  two  last  cases  it  will  be  perceived  were  in  the  United 
States.  In  this  country,  as  in  England,  it  has  been  decided 
that  if  the  female  is  above  21  years  of  age,  the  action  cannot  be 
maintained  either  by  the  father  or  one  loco  parentis,  unless  she 
at  the  time  of  her  connexion  with  the  defendant  is  in  the  plain- 
tiff's  service.  Nickleson  v.  Stryker,  10  Johns.  116.  But  any 
acts  of  service,  however  slight,  will  be  sufficient.  Moran  v. 
Dawes,  4  Cow.  412;  Millar  v.  Thompson,  1  Wend.  447. 

The  decision  in  Dean  v.  Peel,  5  East  49,  that  though  the 
daughter  be  under  21,  her  actual  employment  in  another's 
service  without  an  intent  to  return  to  the  father's  protection 
is  fatal  to  his  action,  has  been  repudiated  in  several  of  the 
states.  For  it  is  considered  that  though  she  may  be  servant 
de  facto  to  another,  she  is  servant  de  jure  to  him,  2  Wend. 
462 ;  and  that  his  right  to  her  service  is  independent  of  her 
will.  2  Watts  476.  When  the  father  has  made  no  contract 
hiring  her  out,  but  has  merely  permitted  her  to  remain  with 
her  UDclei  or  another  person,  without  parting  with  his  legal 
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control  over  her,  although  at  the  time  of  the  wrongful  act  she 
had  no  intention  of  returning  to  her  father,  it  is  nevertheless 
held  that  an  action  will  lie  for  the  father.  Martin  v.  Payne^ 
9  Johns.  387 ;  Clark  v.  Fitch,  2  Wend.  462.  Being  "  under 
21,"  says  Duncan,  J.,  "though  not  living  under  her  father's 
roof,  but  residing  with  another,  and  in  the  temporary  service 
of  another,  (if  the  father  has  not  renounced  and  abandoned 
her  totally,  divested  himself  of  all  right  to  claim  her  services,) 
she  continues  under  his  protection  and  control ;  her  services 
may  be  demanded  and  coerced."  Hornketh  v.  Barr^  8  S.  d& 
R.  38. 

After  the  father's  death,  the  guardian  is  in  loco  parentis  and 
has  a  like  right  of  action.  Fernsler  v.  Moyer^  3  W.  &  S. 
416.  If  the  wrongful  act  was  done  in  the  father's  lifetime  no 
action  therefor  can  be  maintained  after  his  death  by  the  mo- 
ther ;  she  at  the  time  of  the  act  not  being  entitled  to  the 
daughter's  service.  Logan  v.  Murray,  6  S.  &  R.  176.  The 
mother  can  only  maintain  the  action  on  proof  of  the  daughter 
being  in  her  actual  service  at  the  time  of  the  seduction. 
South  V.  Denniston,  2  Watts  476.  The  supreme  court  of 
Pennsylvania  in  this  case  departs  from  the  decision  of  the  su- 
preme court  of  New  York  in  Sargent  v. ,  6  Cow.  117, 

18.  The  decision  in  Sargenfs  case  was  cited  with  approba- 
tion in  New  York  in  Bartley  v.  Richtmeyer,  2  Barbour  188. 
But  the  judgment  in  this  case  was  reversed.  The  court  of 
appeals  declares  that  the  dicta  in  SargenVs  case  cannot  be 
supported  without  an  entire  departure  from  the  principle  od 
which  the  action  rests.  It  approves  the  case  of  South  v. 
Denniston.  And  as  the  mother  could  not,  so  it  holds  that  a 
step-father  cannot,  maintain  the  action  unless  the  relation  of 
master  and  servant  existed  between  the  plaintiff  and  the  girl  at 
the  time  of  the  seduction.  Bartley  v.  Richtmeyer^  4  Coin- 
stock  46.  It  is  said  in  this  case,  (p.  47,)  that  IngersoU  r. 
Jones,  5  Barbour  661,  is  open  to  the  objection  that  the  seduc- 
tion took  place  while  the  girl  was  in  the  service  of  a  third  pei^ 
son,  and  the  plaintiff,  not  being  her  father,  had  no  legal  right 
to  her  services  at  the  time.  The  courts  of  New  York  now 
hold  that  the  relation  of  master  and  servant  must  exist  be- 
tween the  plaintiff  and  the  seduced  at  the  time  of  the  seduc- 
tion, and  that  there  must  be  a  loss  of  service  to  the  plaintiff 
or  a  charge  brought  upon  him  in  consequence  of  the  seduc- 
tion.    George  v.  Van  Horn,  9  Barbour  627. 

The  opinion  in  Bartley  v.  Richtmeyer  shews  that  the  action 
is  viewed  with  less  favour  by  Bronson,  C.  J.  than  by  others 
who  have  sat  on  the  New  York  bench.  His  views  are  mate- 
rially different  from  those  of  Savage^  C.  J.,  and  Ndmmf  C.  hi 
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of  whom  one  observed  that  it  would  comport  much  better 
with  common  sense  to  say  that  a  father  whose  daughter  has 
been  seduced  shall  maintain  an  action  for  the  injury  done  to 
his  wounded  honour  and  his  parental  feelings,  Clark  v.  Fitch, 
2  Wend.  462 ;  and  the  other  ruled  that  no  actual  loss  of  ser- 
vice, expense  or  damage  prior  to  the  commencement  of  the 
suit  need  be  shewn ;  that  in  the  case  of  a  daughter  under  21 
the  father's  action  is  sustained  by  proof  of  the  seduction. 
Hmpiit  V.  Prime,  21  Wend.  79. 

.  In  North  Carolina  as  well  as  New  York  the  father's  action 
has  been  sustained  when  the  daughter  at  the  time  of  the  se- 
duction was  under  21  and  living  with  him  and  performing  ser- 
vice in  his  family,  though  she  became  21  before  the  action 
was  commenced,  and  the  commencement  of  the  action  was 
before  the  birth  of  the  child.  Stiles  v.  Tilford,  10  Wend. 
338 ;  Briggs  v.  Evans,  5  Iredell  16.  "  All  the  authorities" 
says  Nash,  J.  '^shew  that  the  relation  of  master  and  servant 
between  the  parent  and  the  child  is  but  a  figment  of  the  law 
to  open  to  him  the  door  for  the  redress  of  his  injury.  It  is 
the  substratum  on  which  the  action  is  built.  The  actual 
damage  which  the  plaintiff  has  sustained,  in  many,  if  not 
most  cases,  exists  only  in  the  humanity  of  the  law  which 
seeks  to  vindicate  his  outraged  feelings.  He  comes  into  the 
court  as  a  master — he  goes  before  the  jury  as  a  father."  6 
Iredell  16. 

3.  Provision  in  the  Code  of  Virginia. 

The  revisors  of  the  Code  of  Virginia  proposed  the  follow- 
ing section : 

An  aotion  for  sednotion  may  be  maintained,  without  any  allegation 
or  proof  of  the  loss  of  the  service  of  the  female,  by  reason  of  the  de- 
fondmnt's  wrongful  act. 

In  a  note  at  p.  734  of  their  reports,  the  revisors  after  refer- 
ring to  the  opinion  of  Tindal,  C.  J.,  in  Grinnell  v.  WeUs, 
7  Man.  &  Grang.  1033,  and  the  concessum  of  Hulhck,  Ser- 
jeant, in  Revill  v.  Satterfit,  1  Holt  442,  remark  that  it  is  ob- 
vious that  the  ground  of  action  is  technical  and  the  loss  of 
service,  in  a  great  degree,  a  fiction.  They  then  quote  from 
the  opinion  of  the  supreme  court  of  New  York,  delivered  by 
Nelson^  0.  J.  in  Hewitt  v.  Prime,  21  Wend.  80,  wherein  he 

'*  The  old  idea  of  loss  of  menial  servicesi  which  lay  at  the  foundation 
of  the  actioUi  has  gradually  given  way  to  more  enlightened  and  refined 
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views  of  the  domeetio  relations ;  these  are,  that  the  aervioes  of  the 
child  are  not  alone  regarded  as  of  value  to  the  parent.  As  one  of  the 
fruits  of  more  cultivated  times,  the  value  of  the  society  and  mttentkNiB 
of  a  virtuous  and  innocent  daughter  is  properly  appredated ;  and  the 
loss  sustained  hy  the  parent,  from  the  corruption  of  her  mind  and  the 
defilement  of  her  person  hy  the  guilty  seducer^  is  considered  ground 
for  damages/' 

Observing  that  in  this  judgment  the  father's  action  was  sus- 
tained by  proof  of  the  act  of  seduction  and  that  this  rale 
placed  the  action  upon  that  which  a  jury  look  to  in  estimating 
the  damages,  the  revisers  thought  it  best  that  the  same  role 
should  be  adopted  in  Virginia.  The  l^islatare  concurring  in 
this  opinion  passed  the  section  as  proposed.  It  is  the  1st  i 
tion  of  ch.  148  of  the  Code,  p.  689. 


CHAPTER  LVI. 


RIGHT  or  MASTER  TO  SERVICE  Or  APPRENTICE.  ACTIOV  AGACflT 
APPRENTICE  rOR  DESERTION  ;  OR  AGAINST  ANOTHER  FOR  COih 
CEALING  OR  HARBOURING  AN  APPRENTICE  OR  SLATE,  OR  FOt 
ENTICING  A  SERVANT  OR  SLATE  TO  LEATE  HIS  MASTSRi  OR  FOt 
CARRYING  OFF    A  SLAVE. 

1.   Whether  a  father  can  hind  his  child  an  apprenHee  vitt- 
aut  the  child's  assent. 

Chief  Justice  Parsons  thought  there  was  no  question  bot 
that  a  father  who  is  entitled  to  the  services  of  his  miDor  son, 
and  for  whom  he  is  obliged  to  provide,  may  at  the  coounoo 
law,  assign  those  services  to  others,  for  a  consideration  to  tar 
ure  to  himself;  that  he  might  contract  that  his  minor  son 
shall  labour  in  the  service  and  emplojrment  of  otiien,fbri 
day,  a  month  or  any  longer  time  so  that  the  time  do  not  ex- 
ceed the  period  of  the  cbild^s  emancipation  finom  the  &tiMri 
which  may  take  place  as  well  on  the  &ther's  denth  as  on  tbi 
son's  arriving  at  the  age  of  21  years.  Daf  r.  Bwentt^l 
Mass.  145.  The  supceme  court  of  New  York  has  mijfaigd 
likewise  that  at  common  law  a  parent  may  bind  his  inftir 
apprentice.  McLhntles  case,  8  Johns.  32S.  The  coort  d 
appeals  of  South  Carolina  has  not  definitively  adjudicated  opoB 
the  question.  Bnbanks  r.  Peak^  8  Bailey  497;  ImfSm  t. 
JfcCAoMy, 5  Strobhart  104    Itrefetslothe] 
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cellor  Kent,  that  <<  the  father  has  no  authority  under  the  stat- 
ute (and  the  later  cases  say  he  has  no  authority,  even  at  com- 
mon law,)  to  bind  his  infant  son  an  apprentice,  without  his  as- 
sent."    2  Kent's  Com.  263 ;  and  adds  that  his  opinion  has  the 
authority  of  a  case  in  3  Barn.  &  A.  58,  to  sustain  it.     In  that 
volume  there  are  two  cases  on  the  subject ;  one,  the  case  of 
Cuming  v.  Hill,  p.  59,  in  which  the  apprentice  served  until 
he  attained  the  age  of  21  years,  and  the  only  question  was 
whether  the  father  was  liable  on  his  covenant  because  the  son 
did  not  choose  to  serve  for  the  time  covenanted  by  his  father 
beyond  that  age ;  and  the  other  the  case  of  the  King  v.  Ar- 
nesbf/t  p.  584,  where  the  indenture  being  executed  by  the  fa- 
ther and  master  but  not  by  the  infant,  the  court  held  that  the 
infant  was  not  bound  by  it.     There  being  cited  4  Com.  Dig. 
Just.  Peace,  B.  55,  Bayley,  J.  said  a  father  has  at  the  com- 
mon law,  no  such  right ;  the  passage  cited  from  Comyn's  Di- 
gest is  unsupported  by  any  authority.     And   Best^  J.  said, 
"  there  is  no  sufficient  authority  for  saying  that  a  father,  at 
the  common  law  can  bind  his  infant  son  apprentice  without 
his  assent  testified  by  the  execution  of  the  indenture."     Upon 
the  doctrine  of  the  common  law  as  expounded  in  this  case, 
the  court  of  appeals  of  Virginia  adjudged  that  a  father  can- 
not bind  his  infant  child  apprentice  without  the  child's  assent 
evidenced  by  his  signature  to  the  deed.     Pierce  v.  Massen- 
bwrg,  4  Leigh  493.     The  Code  of  Virginia,  (p.  530,  c.  126, 
^1,)  now  provides  as  follows : 

Any  minor  may  be  bound  as  an  apprentice  by  his  guardian,  or  if 
none,  by  his  father,  or  if  neither  father  nor  guardian,  by  his  mother, 
with  the  consent  entered  of  record  of  the  court  of  the  county  or  cor- 
poraUon  in  which  the  minor  resides ;  or  without  such  consent,  if  the 
minor,  being  fourteen  years  of  age,  agree  in  writing  to  be  so  bound. 

2.  Action  against  apprentice  for  desertion;  or  against  an- 
other for  concealing  or  harbouring  him. 

Though  an  infant  voluntarily  signed  a  deed  and  bound  him- 
self apprentice,  yet  if  in  breach  of  a  covenant  in  it,  he  depar- 
ted from  his  master's  service  without  license,  within  the  time 
of  his  apprenticeship,  the  plea  of  infancy  is  a  bar  to  an  action 
against  him  upon  such  covenant.  This  was  adjudged  as  long 
ago  as  the  fourth  year  of  Charles  the  first.  Gilbert  v. 
Fletcher,  Cro.  Car.  179.  In  Virginia  provision  has  been  made 
on  this  subject  by  statute.  1  R.  C.  1819,  p.  411,  ^  29.  The 
provision  in  the  Code  of  1849,  p.  532,  c.  126,  ^  15,  is  as  fol- 
lows: 
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If  an  apprenticei  bouDd  in  ibis  state,  desert  tbe  seirice  of  his  mas- 
ter, be  sbali  be  liable  to  tbe  master,  notwithstanding  his  infancy,  for 
all  damages  sustained  by  such  desertion. 

Following  the  act  in  1  R.  C.  1819,  p.  632,  ^  16,  the  Code 
(p.  532,  c.  126,  <^  16,)  further  provides  as  follows: 

If  any  person  shall,  knowingly,  conceal  or  harbour  anysach  appren- 
tice, he  shall  pay  such  master  three  dollars  for  each  day  he  shall  so 
conceal  and  harbour  tbe  apprentice,  in  addition  to  the  damages  sus- 
tained by  the  master. 

3.  Action  for  enticing  a  servant  or  other  person  to  leave  Ms 
master  or  employer. 

The  English  judges  have  considered  that  it  did  not  become 
one  who  had  no  concern  in  the  relation  between  a  master  and 
his  servant  to  endeavour  to  dissolve  that  relation;  that  a  ser- 
vant, whether  a  negro  or  not,  should  not  be  solicited  or  en- 
ticed to  leave  his  master ;  and  that  an  action  would  lie  there- 
for.    Keane  v.  Boycott^  2  H.  Bl.  611.     On  what  foundation 
the  action  originally  arose — whether  on  the  common  law  or 
the  statute  of  23  Edw.  3,  (passed   in  1350,) — is  a  matter 
which  has  undergone  no  little  discussion. 

In  Lord  MansfieUPs  time  the  question  was  argued  as  ooe 
of  common  law.  It  was  then  considered  clear  that  a  master 
may  maintain  an  action  against  one  for  enticing  away  bis 
servant— or  one  who  stood  in  that  relation  to  him — upon  tbe 
ground  of  the  interest  which  he  has  in  his  service  and  labour; 
two  persons  being  employed  by  the  plaintiff  as  journeymen 
shoemakers,  for  no  determinate  time  but  only  by  the  piece, 
while  each  of  them  had  a  pair  of  shoes  unfinished,  they  on 
the  defendant's  persuasion  entered  his  service  and  left  those 
shoes  unfinished ;  the  action  was  maintained  therefor.  Hmri 
V.  Aldridge,  Cowp.  54.  This  decision  is  not  affected  by 
Bird  V.  Randall,  3  Burr.  1345 ;  for  there  the  plaintiff  had 
already  received  from  the  servant  more  than  ample  satisfaction 
for  the  injury  done  him;  and  therefore  he  could  notafte^ 
wards  proceed  against  any  other  person  for  a  further  satisfac- 
tion. 

In  accordance  with  the  opinion  of  Gawdy^  J.  in  Adatrnf* 
Bafeald,  1  Leon.  240,  against  the  opinion  of  the  two  other 
judges  in  that  case— and  in  accordance  with  Fawcet  v.  Bear 
vres  ^  vnfe,  2  Lev.  63 — it  was  held  in  Lord  Kenyon^s  time 
that  an  action  will  lie  for  continuing  to  employ  the  pbuntiff^ 
servant  after  notice,  though  the  defendant  had  not  enticed 
away  the  servant  but  received  him  innocently.    Blake  f- 
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Lanyon^  6  T.  R.  221.  In  this  case  no  fault  was  imputed  to 
the  defendant  for  taking  the  servant  into  his  service  in  the 
first  instance  because  then  he  had  no  notice  of  the  prior  en* 
gagement  to  the  plaintiff;  but  it  was  considered  that  so  soon 
as  be  had  notice  of  that  fact,  he  ought  to  have  discharged 
him.  The  court  said,  <*  a  person  who  contracts  with  another 
to  do  certain  work  for  him  is  the  servant  of  that  other  till  the 
mrork  is  finished,  and  no  other  person  can  employ  such  servant 
to  the  prejudice  of  the  first  master ;  the  very  act  of  giving 
him  employment  is  affording  him  the  means  of  keeping  out 
of  his  former  service." 

In  two  cases  at  nisi  prius,  one  for  having  published  a  libel 
against,  and  the  other  for  having  made  an  assault  on,  a  per- 
former, whereby  the  manager  of  the  theatre  lost  the  benefit 
of  the  performer's  services,  it  was  held  that  the  action  would 
not  lie.  Astley  v.  Harrison,  1  Peake  N.  P.  C.  194,  1  Esp.  N. 
P.  Cas.  48 ;  Taylor  v.  Neri,  Id.  386.  It  was,  says  Erie,  J., 
{M-operly  so  decided,  because  the  libel  on  the  one  performer 
and  the  battery  on  the  other  were  not  shewn  to  be  with  in- 
tent to  cause  those  persons  to  break  their  contracts,  and  so 
the  defendants  by  their  wrongful  acts  did  not  procure  the 
breaches  of  contract  which  were  complaineS  of.  2  El.  &^ 
Black.  233. 

In  one  case — an  action  of  slander — Lord  Eldon  remarked 
that  if  the  plaintiff  had  sustained  any  damage  in  consequence 
of  the  refusal  of  any  persons  to  perform  their  lawful  contracts 
with  him  it  is  damage  which  may  be  compensated  in  actions 
brought  by  the  plaintiff  against  those  persons ;  and  the  law 
supposes  that  in  such  actions  the  plaintiff  would  receive  a 
full  indemnity.  Morris  v.  Langdale,  2  Bos.  &  Pul.  288,  9. 
In  another  action  of  slander,  a  refusal  to  employ  the  plaintiff 
was  treated  as  an  illegal  consequence — a  mere  wrongful  act  of 
the  person  so  refusing — for  which  the  defendant  was  not  re- 
sponsible. Vicars  v.  Wilcocks,  8  East  3.  These  cases  have 
been  relied  on  in  other  actions  than  slander  to  shew  that  the 
plaintiff's  right  of  action  against  others  bars  him  from  reco- 
vering against  the  defendant.  But  doubt  has  been  thrown 
upon  their  authority.  2  C.  M.  &  R.  715,  16 ;  2  El.  &  Black. 
237. 

However  that  may  be,  there  must  be  a  contract  of  service 
binding  the  master  to  employ,  as  well  as  the  servant  to  serve, 
to  enable  the  master  to  maintain  an  action  in  respect  to  a  ser- 
vant who  has  quitted  him  and  taken  his  chance  in  hiring  him- 
self to  the  defendant.  Sykes  v.  Dixon,  9  Adol.  &  El.  693, 
36  Eng.  Com.  Law  Rep.  244.  There  was  a  contract  by  the 
master  to  employ,  as  well  as  by  the  servant  to  serve,  in  Pil- 
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kington  ^c.  v.  Scott  ^c.  15  M.  &  W.  666 ;  and  Hartley  ^ 
V.  Cummings^  6  Man.  Gr.  &  Scott  247,  57  Eng.  Com.  Law 
Rep.  247. 

In  the  late  case  of  Lumley  v.  Gye — wherein  the  proprietor 
of  the  Queen's  theatre  alleged  that  Miss  Johanna  Wagner 
had  contracted  to  perform  in  his  theatre  in  operas  for  a  speci- 
fied time — the  demurrers  raised  the  question  whether  an  ac* 
tion  will  lie  against  a  third  party  for  maliciously  and  injuri- 
ously enticing  and  procuring  another  to  break  a  contract  for 
exclusive  service  as  a  singer  and  theatrical  performer.     Cole- 
ridge^ J.  considered  that  to  sustain  the  action  one  of  two  pro- 
positions must  be  maintained ;  either  that  an  action  will  lie 
against  any  one  by  whose  persuasions  one  party  to  a  contract 
is  induced  to  break  it  to  the  damage  of  the  other  party,  or 
that  the  action,  for  seducing  a  servant  from  the  master,  or 
persuading  one  who  has  contracted  for  service,  from  entering 
into  the  employ  is  of  so  wide  application  as  to  embrace  the 
case  of  one  in  the  position  and  profession  of  Miss  Wagner. 
And  he  deemed  neither  of  these  propositions  true.     The  con- 
clusions which  he  sought  to  establish  are  these :  that  in  re- 
spect of  breact)  of  contract  the  general  rule  of  law  is  to  con- 
fine its  remedies  by  action  to  the  contracting  parties,  and  to 
damages  directly  and  proximately  consequential  on  the  act  of* 
him  who  is  sued ;  that  as  between  master  and  servant  ther» 
is  an  admitted  exception ;  but  that  this  exception  dates  from, 
the  statute  of  labourers,  23  Edw.  3,  (1350,)  and  is  limiteA 
by  it.     2  El.  &  Black.  245,  6.     The  object  and  language  o€ 
that  statute,  he  said,  pointed  only  to  the  compulsion  of  lar- 
bourers,  handicraftsmen  and  people  of  low  degree  who  had 
no  means  of  their  own  to  live  upon,  and  who,  if  they  did  not 
live  by  wages  earned  by  their  labour,  would  be  vagrants, 
mendicants,  or  worse :   And  he  thought  it  could  not  be  sue- 
cessfully  contended  that  judicial  cognizance  may  not  be  taken 
of  the  nature  of  the  service  spoken  of  in  the  declaratiotu 
"  We  have,"  he  said,  "  ventured  to  take  judicial  cognizance 
of  the  moral  qualities  of  Robinson  Crusoe's  <man  Friday,' 
{Forbes  v.  King,  1  Dow.  P.  C.  672);  and  Esop's  'frozen  snake,' 
{Hoare  v.  Silverlock,  12  Adol.  &  El.  N.  S.  624.)  We  may  cer- 
tainly therefore  take  upon  ourselves  to  pronounce  that  a  siDger 
at  operas,  or  a  dramatic  artiste  to  the  owner  and  manager  of 
her  majesty's  theatre  is  not  a  messor  falcator  ant  alius  operor 
riiis  vel  serviens  within  either  the  letter  or  the  spirit  of  the 
statute.     And  if  we  were  to  hold  the  contrary  as  to  the  pro- 
fession of  Oarrick  and  Siddons,  we  could  not  refuse  to  hold 
the  same  with  regard  to  the  sister  arts  of  painting,  sculptare 
and  architecture.     We  must  lay  it  down  that  Rej^uMs  wbet 
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he  agreed  to  paint  a  picture,  or  Flaxman  when  he  agreed  to 
model  a  statue,  had  entered  into  a  contract  of  service  and 
stood  in  the  relation  of  servant  to  him  with  whom  he  had 
made  the  agreement."  2  El.  &  Black.  266,  7.  If  Miss  Wag- 
ner  be  not  within  the  statute  he  conceived  that  the  action 
would  not  lie  while  the  statute  was  in  force,  and  cannot  now. 
Id.  26&  However,  a  majority  of  the  judges  sustained  the  action. 
"Whatever,  said  Crompton,  J.,  may  have  been  the  origin  or 
foundation  of  the  law  as  to  enticing  of  servants," — "  it  must 
now  be  considered  clear  law,  that  a  person  who  wrongfully 
and  maliciously,  or  which  is  the  same  thing,  with  notice,  in- 
terrupts the  relation  subsisting  between  master  and  servant  by 
procuring  the  servant  to  depart  from  the  master's  service,  or 
by  harbouring  and  keeping  him  as  servant,  after  he  has  quit- 
tad  it  and  during  the  time  stipulated  for  as  the  period  of  ser- 
vice, whereby  the  master  is  injured,  commits  a  wrongful  act 
for  which  he  is  responsible  at  law."  And  he  considered  (and 
JBrle  and  Wightmatij  J.  concurred  with  him,}  that  the  prin- 
ciple of  the  action  for  enticing  away  servants  might  properly 
be  applied  to  a  case  where  the  defendant  maliciously  procures 
a  party  who  is  under  a  valid  contract  to  give  her  exclusive 
personal  services  to  the  plaintiff  for  a  specified  period,  to  re- 
fofie  to  give  such  services  during  the  period  for  which  she  had 
so  contracted,  whereby  the  plaintiff  was  injured.  2  El.  & 
Black.  224-230 ;  76  Eng.  Com.  Law  Rep.  224-230 ;  20  Eng. 
Law  &  Eq.  168. 

4.  Action  for  harbouring  or  employing  a  slave  without  his 
master^ s  consent,  or  for  injury  in  such  employment. 

Following  the  act  in  1  R.  C.  1819,  p.  439,  ^  69,  the  Code  of 
1849,  p.  460,  c.  104,  ^  8,  provides  that  "  any  person  harbour- 
ing or  employing  a  slave  without  the  consent  of  his  master 
shall  forfeit  to  the  master  not  less  than  one  nor  more  than  five 
dollars  for  every  day  of  such  harbouring  or  employment." 
P.  460,  ^  8.  The  forfeiture  not  being  expressly  mentioned 
to  be  in  lieu  of  damages  for  the  violation  of  this  statute,  an 
action  will  lie  to  recover  such  damages.  See  ante,  p.  648. 
Such  actions  have  been  maintained  in  other  states. 

In  South  Carolina,  it  appearing  that  the  defendant  who  was 
concerned  in  a  horse  race,  had  without  the  plaintiff's  consent  per- 
mitted his  negro  boy  to  ride  a  horse,  and  that  in  the  course 
of  the  race  the  boy  was  thrown  against  a  tree  and  instantly 
killed,  the  plaintiff  recovered  the  value  of  the  boy.  Wright 
V.  Gray,  2  Bay.  464. 
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In  Louisiana  it  appearing  that  the  plaintiff's  slave  absconded 
and  went  on  board  the  defendant's  steamboat  and  was  whh- 
out  the  plaintiff's  consent  hired  and  employed  for  several  days 
in  unloading  and  loading  the  steamboat,  and  that  when  the 
plaintiff  went  there  to  arrest  him,  the  slave  in  endeavouring  to 
escape  fell  overboard  and  was  drowned,  after  two  verdicts  had 
been  found  for  the  plaintiff,  the  second  was  allowed  to  stand. 
Strawbridge  v.  Turner  Sfc.  9  Louis.  213. 

In  South  Carolina,  where  a  slave  had  for  a  time  been  em- 
ployed on  board  a  steamboat  with  the  owner's  consent,  bat 
that  consent  had  terminated  and  the  slave,  being  dischai^ed  as 
a  regularly  hired  boat  hand,  was  then  irregularly  retained  and 
used  by  the  captain  as  a  boat  hand  without  the  owner's  con- 
sent, and  in  the  voyage  fell  overboard  and  was  drowned,  the 
owners  of  the  boat  were  held  liable  to  the  owner  of  the  slave 
for  his  value.     McDaniel  v.  Emanuel,  2  Richardson  455. 

5.  Action  for  carrying  off  a  slave  or  assisting  or  eniidng  him 

to  abscond. 

An  action  on  the  case  will  lie  for  assisting,  enticing  or  per- 
suading a  slave  to  abscond  from  his  master's  service.  ATtir- 
phey  V.  Barron,  1  Har.  &  Gill  258  ,*  Law  v.  Law,  3  Grat. 
366. 

The  Virginia  acts  in  1  R.  C.  1819,  p.  432,  <^  52,  and  1836,  7, 
p.  101,  c.  117,  so  far  as  relate  to  the  owner's  redress  and  tba 
measure  of  his  compensation  are  revised  in  the  Code  of  1849, 
p.  589,  c.  148,  <§»  5.     The  provision  in  the  Code  is  as  follows: 

Any  railroad  company  in  whose  car  or  vekicle,  and  any  master  or 
skipper  of  a  vessel,  in  which  a  slave  shall  be  transported  or  etnied, 
without  the  authority  of  the  owner  of  such  slave,  or  his  agent  or  guar- 
dian,  shall  be  liable  to  such  owner  for  the  value  of  such  slave,  if  he  be 
thereby  lost,  and  whether  he  be  recovered  or  not,  for  such  reasemtUe 
expenses  as  may  be  incurred  by  the  owner,  to  eflleot  such  reeoveiy. 

The  Kentucky  acts  of  1824  and  1828,  were  the  subject  of 
decision  in  Graham  v.  Streuier  4*c.  5  B.  Monroe  176. 
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CHAPTER  LVII. 

LOTION   AGAINST   A   JUDGE  OR  CLERK   OF    A    COURT ;    OR   AGAINST 

A   JUSTICE. 

1.  Action  against  a  jtulge  or  clerk  of  a  court. 

At  common  law,  when  the  judge  of  a  court  of  record  has 
arisdiction,  he  is  not  answerable  in  an  action  for  an  erroneous 
idgment,  or  for  the  act  of  any  officer  of  the  court  wrongful- 
f  done,  not  in  pursuance  of,  though  under  colour  of  a  judg- 
lent  of  the  court.  Hammond  v.  Howell,  2  Mod.  218; 
Trias  v.  Baron  Brougham,  1  M.  &  Rob.  309 ;  Holroyd  v. 
ireare,  2  Barn.  &  Aid.  473  ;  Tunno  v.  Morris,  2  C.  &  M. 
98,  5  Tyr.  949 ;  Yates  v.  Lansing,  5  Johns.  282 ;  Phelps 
.  Sill,  1  Day  315.  Nor  can  an  action  against  him  for  an 
:t  done  by  his  command  and  authority  be  maintained  upon 
le  ground  that  he  has  no  jurisdiction,  when  the  facts  as  they 
ppear  to  him,  at  the  time  of  assuming  jurisdiction  are  such 
i  if  true  would  give  jurisdiction.  It  matters  not  that  they 
re  subsequently  found  to  be  false  ;  the  question  of  jurisdic- 
lOn  or  not  must  depend  on  the  state  of  facts  as  they  appeared 
t  the  time  the  jurisdiction  was  exercised.  Lowther  v.  Earl 
f  Radnor,  8  East  113,  119;  Owinne  v.  Poole,  2  Lutw. 
Lpp.  1560,  1566.  But  the  case  is  different  when  the  facts 
rhich  were  before  the  judge,  and  could  not  be  unknown  to 
im,  shewed  that  he  had  no  jurisdiction.  In  such  a  case  it  is 
onsidered  in  England  that  his  mistaking  the  law  as  applied 
0  the  facts  cannot  give  him  even  a  prima  facie  jurisdiction, 
If  semblance  of  any.  When,  under  a  mistake  of  the  law  and 
lOt  of  the  facts,  he  has,  without  jurisdiction,  ordered  a  com- 
nitment,  an  action  for  trespass  and  false  imprisonment  has 
^een  maintained  against  him.  Houlden  v.  Smith,  14  Adol. 
t  El.  N.  S.  841,  68  Eng.  Com.  Law  Rep. 

The  clerk  of  a  court  is  a  mere  ministerial  officer  and  cannot 
le  liable  in  trespass  for  the  mere  performance  of  a  duty  cast 
ipon  him  by  the  law.  For  issuing  a  precept  ordering  the  ar* 
sat  of  a  party  he  may  be  liable  in  trespass  if  he  had  no  au* 
hority  to  do  so,  Andrews  v.  Morris,  1  Adol.  &  El.  N.  S.  3, 
11  Eng.  Com.  Law  Rep.  410 ;  but  not  if  he  has.  It  is  not  for 
lim  to  review  the  decision  of  the  judge — his  superior  officer, 
f  the  precept  issued  by  him  conforms  to  the  order  of  the 
4>urt^  he  cannot  be  a  trespasser  even  though  the  judge  should 
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be.     Deus  v.  Riley,  11  Com.  Bench  (2  J.  Scott)  434,  73 
Eng.  Com.  Law  Rep. 

2.  Action  against  a  justice. 

When  there  is  a  commitment  under  the  order  of  justices  or 
aldermen,  an  action  of  trespass  for  false  imprisonment  will  lie 
against  them  if  they  had  not  jurisdiction  to  make  the  order, 
Leary  v.  Patrick  ^c.  15  Adol.  &  El.  N.  S.  266,  69  Eng. 
Com.  Law  Rep. ;  Bessell  v.  Wilson,  1  El.  &  Black.  489,  72 
Eng.  Com.  Law  Rep. ;  but  not  if  they  had,  Haylock  7. 
Sparke,  Id.  471 ;  Mather  v.  Hood,  8  Johns.  46. 

There  have  been  cases  in  New  York  in  which  a  justice  was 
considered  a  trespasser  and  liable  as  such  where  he  proceeded 
after  his  power  was  taken  away  by  a  certiorari,  CcLse  v.  ^Shep- 
herd,  2  Johns.  Cas.  27 ;  or  where  under  a  statute  requiring  the 
offender  to  be  brought  before  him,  he  gave  judgment  for  a 
fine,  after  summoning  the  offender  but  without  having  him 
personally  present,  Bigelow  v.  Stearns.  19  Johns.  39 ;  or 
where  he  issued  an  attachment  against  a  debtor  without  the 
proof  which  the  act  requires  of  departure  or  concealment, 
Vosburgh  v.  Welsh,  11  Johns.  175,  14  Id.  246;  and  without 
taking  the  necessary  bond ;  the  instrument  signed  being  io 
blank,  {see  ante,  p.  13-18,)  Adkins  v.  Brewer  ^c.  3  Cow. 206. 
Accord.  Smith  v.  Frawl,  1  Root  165. 

These  decisions  must  rest  on  the  ground  that  the  justice 
who  so  acts  has  no  jurisdiction ;  for  the  supreme  court  of  New 
York  recognizes  that  where  the  justice  has  jurisdiction  to  is- 
sue an  attachment  but  proceeds  erroneously  in  doing  so,  he  is 
not  a  trespasser.     Butler  v.  Potter.  17  Johns.  145. 

Except  when  the  duty  of  a  magistrate  is  simply  and  purely 
ministerial,  he  is  not  liable  to  an  action  for  a  mistake  in  doiogi 
or  omitting  to  do,  any  thing  in  execution  of  that  duty,  un- 
less he  can  be  fixed  with  malice.  Linford  v.  Fitzroy,  13 
Adol.  &  El.  N.  S.  245,  66  Eng.  Com.  liaw  Rep.;  Reidi. 
Hood  tfc.  2  Nott  &  M.  168 ;  Young  v.  Herbert,  Id.  172; 
Peake  v.  Cantey  Sfc.  3  McCord  107. 

It  is  decided  in  Linford  v.  Fitzroy,  that  an  action  will  not 
lie  against  a  magistrate  for  refusing  to  admit  to  bail  a  persoo 
charged  with  a  misdemeanour  unless  such  refusal  be  malicious; 
for  the  duty  of  the  magistrate  in  respect  to  admitting  to  bail 
'  \  easentially  a  judicial  duty,  involving  inquiries  on  which  die* 
must  be  exercised,  and  in  some  cases  of  misdemeaih 
_  Hion  under  circumstances  of  much  nicety.  It  hai 
ruled  ill  like  manner  in  the  United  States.  Toting  ▼• 
ii^ott&M.  172. 
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It  IS  considered  in  New  York  that  a  justice  in  making  out 
an  execution  acts  ministerially/.  When  execution  against  the 
body  of  a  person  who  could  not  legally  be  imprisoned  was  is« 
sued  by  a  justice  voluntarily  and  officiously,  without  the  re- 
quest of  the  creditor  or  any  authority  from  him,  an  action  for 
false  imprisonment  was  maintained  against  the  justice.  Per^ 
dval  y.  Jones f  2  Johns.  Gas.  49;  11  Johns.  445.  In  that  state 
the  discretion  of  a  justice  in  approving  or  refusing  to  approve 
an  appeal  bond,  is  like  that  exercised  by  every  ministerial  of- 
ficer who  takes  bail ;  it  is  rather  a  ministerial  than  a  judicial 
act.  There  can  be  no  doubt  that  if  in  such  a  case  the  justice 
has  acted  corruptly,  an  action  lies.  Tompkins  v.  Sands,  8 
Wend.  462. 


CHAPTER  LVIII. 


ACTION  AGAINST  AN  OFFICER  HAVING  A  PUBLIC  DUTT  TO  PER- 
FORM, FOR  DAMAGE  SUSTAINED  BT  HIS  REFUSAL  TO  PERFORM 
HIS  DUTT. 

1.  When  ministerial  act  is  to  be  performed  by  person  who 

on  other  occasions  acts  judicially. 

Lord  Campbell  considers  that  where  there  is  a  ministerial 
act  to  be  done  by  persons  who  on  other  occasions  act  judi- 
cially, the  refusal  to  do  the  ministerial  act  is  equally  action- 
able as  if  no  judicial  functions  were  on  any  occasion  entrusted 
to  them.  He  sees  no  reason  why  the  refusal  to  do  a  ministe- 
rial act  by  a  person  who  has  certain  judicial  functions  should 
not  subject  him  to  an  action  in  the  same  manner  as  he  is  lia- 
ble to  an  action  for  an  act  beyond  his  jurisdiction.  The  re- 
fusal to  do  the  ministerial  act,  he  thinks,  is  as  little  within  the 
gcope  of  his  functions  as  judge,  as  the  act  where  his  jurisdic- 
tion is  exceeded.  In  the  act  beyond  his  jurisdiction  he  has 
ceased  to  be  a  judge ;  as  to  the  ministerial  act  which  may  be 
initiatory  to  a  judicial  proceeding,  he  is  not  yet  clothed  with 
the  judicial  character.     9  Clark  &  Fin.  312,  13. 

2.  General  rule  in  case  of  officer  appointed  to  act  minister 

rially. 

The  general  proposition  that  a  public  functionary  appointed 
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to  act  ministerially  is  liable  to  an  action  at  the  suit  of  any 
one  who  suffers  damage  from  his  breach  of  duty  is  very  clear. 
9  Clark  &  Fin.  313.  Although  there  be  no  allegation  of  ma- 
lice, the  action  lies  for  his  refusal  to  do  a  ministerial  act  re- 
quired by  law.  The  obligation  to  obey  the  law  is  not  less 
upon  members  of  a  church  than  upon  others ;  they  are  to  re- 
spect the  supremacy  of  the  law  without  regard  to  their  opi- 
nion of  its  propriety.  This  sentiment  has  been  strongly  ex- 
pressed by  Lord  Campbell — the  son  of  a  minister  of  the 
Church  of  Scotland.  Id.  321-324, 6.  Lord  Bnmgham  deemed 
it  sufficient  to  suggest  '*  that  if  any  individuals  should  find 
obedience  to  the  law  of  the  land  repugnant  to  their  conscien- 
tious scruples,  they  had,  if  not  a  remedy  for  the  grievance,  at 
least  an  escape  from  its  pressure,  placed  within  their  reach 
and  open  to  them  of  their  own  free  will."  Id.  304.  He  ob- 
served that  in  this  case  the  question  was  whether  the  defen- 
dants "  were  to  perform  the  duty  in  terms  declared  to  be  in- 
cumbent on  them,  declared  by  the  supreme  tribunals  of  their 
country,  or  to  follow  the  advice  of  other  persons  who  had  set 
themselves  in  opposition  to  the  tribunals  and  had  commanded 
or  enjoined  them  to  disobey  their  decrees." — "  It  is  fit,"  he 
said,  *<  that  these  men  should  learn  at  length  the  lesson  of 
obedience  to  the  tribunals  which  have  been  appointed  over 
them ;  a  lesson  which  all  others  have  long  acquired,  and  which 
they,  on  learning  it,  should  also  practice.  It  is  just  that  they 
should  make  reparation  to  those  whom  their  breach  of  a  plain 
duty  has  injured.  The  duty  is  not  doubtful ;  the  courts  have 
laid  it  down.  Their  failure  is  not  a  mistaken  opinion ;  their 
fault  is  not  an  error  of  judgment ;  they  knew  what  they  ought 
to  have  done  and  they  refused  to  do  it.  The  penalty  of  their 
transgression  is  to  make  compensation  to  those  whom  they 
have  injured  by  their  pertinacious  refusal  to  perform  their 
duty  and  yield  obedience  to  the  law."     Id.  305. 

When  an  action  is  brought  to  recover  damages  for  a  lost 
sustained  by  the  wrongful  act  of  a  person  in  a  corporate  c\ar 
racter,  a  court  may  be  disinclined  to  sustain  the  action  if  the 
act  proceeded  from  mere  mistake  without  malice.  Harmon 
V.  Tappenden  ^c.  1  East  555.  But  the  law  gives  an  action 
against  a  public  officer  or  a  corporator  for  wilful  misbehaviour, 
1  East  563,  note;  a  wrong  done  maliciously,  Percival  v.  Pa- 
tersons,  I  Stuart's  Canada  Rep.  274;  or  when  there  is  that 
which  is  tantamount  to  malice ;  illegal  conduct  in  violation  ot 
duty  and  injurious  to  the  party,  9  Clark  &  Pin.  303. 

Lord  Lyndhurst  has  stated  the  rule  of  law  applicable  to 
questions  of  this  kind.  "  When,"  he  says,  "  a  person  has  an 
important  public  duty  to  perform  he  is  bound  to  perform  that 
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daty ;  and  if  he  neglects  or  refuses  so  to  do  and  an  individual 
in  consequence  sustains  injury,  that  lays  the  foundation  for  an 
action  to  recover  damages  by  way  of  compensation  for  the  in- 
jury that  he  has  sustained."  9  Clark  &  Fin.  279.  He  cites 
the  opinion  of  Baron  Eyre,  in  Sutton  v.  Johnstone,  1  T.  R. 
493 ;  the  case  of  Green  v.  Bucklechurches,  in  which  a  jus- 
tice having  refused  to  take  the  plaintiff's  examination  under 
the  statute  of  Hue  and  Cry,  and  the  plaintiff  being  thereby 
deprived  of  his  right  of  bringing  a  suit  against  the  hundred, 
damages  were  recovered  against  the  justice  for  the  injury 
which  the  plaintiff  thus  sustained,  1  Leon.  323,  c.  456 ;  and 
the  case  of  the  candidate  for  the  office  of  Bridgemaster  where 
by  the  custom  of  London  the  election  is  by  plurality  of  voices, 
bnt  if  they  are  so  divided  that  the  majority  cannot  be  known 
by  the  sound  or  view,  it  is  the  duty  of  the  mayor  to  grant  a 
poll  to  a  candidate.  The  mayor  refusing  so  to  do,  a  candi- 
date maintained  an  action  against  him  to  recover  damages  for 
the  injury  which  he  in  consequence  sustained.  Starling  v. 
Turner,  2  Lev.  60. 

The  case  is  yet  more  clear  when  the  officer's  conduct  is 
fraudulent.  In  Virginia  an  action  was  maintained  against  a 
surveyor  for  fraudulently  refusing  to  furnish  copies  of  surveys 
when  lawfully  demanded,  and  thereby  enabling  a  third  person 
to  locate  the  lands  therein  described  before  the  plaintiff.  Pres- 
ton ▼.  Bowen,  6  Munf.  271 ;  9  Grat.  263. 

3.   Though  mandamus  will  lie,  action  will  also  He  against 

officer. 

The  rule  that  there  is  no  mundamus  where  there  is  an  ac- 
tion, and  no  action  where  there  is  a  m<indamus,  applies  only 
to  the  original  grant  of  the  m^indamus,  and  not  to  the  remedy 
for  disobeying  it.  The  common  remedy  is  certainly  by  at- 
tachment, because  it  is  more  speedy,  and  generally  more  ef- 
fectual. But  putting  the  disobedient  party  in  prison  may  not 
always  be  sufficient.  To  get  at  his  property,  a  creditor  might 
have  to  bring  an  action  to  recover  damages  arising  from  the 
refusal  to  obey  the  mandamus.  Ld.  Campbell,  9  Clark  & 
Pin.  319. 
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CHAPTER  LIX. 

ACTION  FOR  A  TRESPASS  COMMITTED  BT  AN  OFFICER  ACTINS 
UNDER  INSTRUCTIONS  OF  THE  EXECUTIVE,  OR  UNDER  A  DI- 
CISION  OF  A  COURT  MARTIAL,  OR  UNDER  AN  ASSESSMENT  OF 
TAXES. 

1.   Officer  acting  under  instructions  of  executive. 

If  instructions  be  given  by  the  executive  under  a  miscoih 
struction  of  an  act  of  congress,  they  cannot  legalize  an  act 
which  without  these  instructions  would  have  been  a  plain 
trespass ;  in  a  suit  against  the  officer  who  obeys  them,  they 
will  afford  him  no  protection ;  he  will  still  be  liable  for  dam- 
a&:es.  Little  ^c.  v.  Barreme  Sfc.  2  Cranch  176,  1  Curtis 
465. 

2.   Officer  acting  under  a  decision  of  a  court  martial 

A  decision  of  a  court  martial  in  a  case  clearly  without  its 
jurisdiction,  cannot  protect  the  officer  who  executes  it:  the 
court  and  the  officer  are  all  trespassers.  It  has  been  decided 
that  a  justice  of  the  peace'  within  the  District  of  Columbia  is 
exempt  from  the  performance  of  militia  duty,  and  cannot  be 
legally  enrolled  ;  that  a  court  martial  has  no  jurisdiction  over 
him  as  a  militia  man;  and  that  an  action  of  trespass  lies 
against  the  officer  who  makes  distress  in  order  to  satisfy  a  fioe 
assessed  on  such  justice  by  the  court  martial.  Wise  v.  Wi- 
thersj  3  Cranch  331,  1  Curtis  697.  The  supreme  court  of 
New  York  considered  that  it  did  not  press  the  principle  so  far 
when  it  sustained  an  action  of  trespass  against  the  officer  in 
command  at  Sacketts  Harbour  (in  Jan.  1814)  for  keeping  io 
confinement  an  American  citizen  to  be  tried  by  a  court  ma^ 
tial  for  an  offence  of  which  the  court  had  no  jurisdictioo. 
Smith  V.  Shaw,  12  Johns.  257. 

3.   Officer  acting  under  an  assessment  of  taxes. 

The  cases  of  Harrison  v.  Bulcock  6fc.  1  H.  Bl.  68,  WU- 
Hams  V.  Pritchard,  2  T.  R.  2,  and  Perchard  v.  Haywood^i 
Id.  468,  were  under  consideration  in  New  York  in  an  action 
of  trespass  against  a  collector  for  making  a  distress  for  a  tax 
assessed  on  a  theatre  as  if  it  were  a  dwelling  house  ;  under 
the  act  of  congress  it  might  and  ought  to  have  been  assessed 
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as  land  with  the  theatre  upon  it.  Two  judges  were  of  opinion 
that  the  collector  could  derive  from  the  assessment  no  author- 
ity to  collect  a  tax  which  the  assessors  had  not  a  right  to  im- 
pose ;  and  therefore  considered  that  the  action  would  lie  against 
the  collector.  But  a  majority  of  the  court  held  otherwise ; 
the  principal  ground  of  their  decision  was  that  a  remedy  was 
provided  by  the  act  for  the  alleged  error ;  the  principal  asses- 
sor being,  upon  appeal,  competent  to  redress  the  grievance. 
Henderson  Sfc.  v.  Brown,  1  Gaines's  Rep.  92.  It  is  consid- 
ered that  in  this  case  there  was  no  want  of  jurisdiction  nor 
excess  of  jurisdiction  ;  it  was  not  a  void  but  only  an  errone- 
ous assessment  and  therefore  the  collector  was  justified.  13 
Johns.  446,  7.  It  was  unlike  the  case  of  Mayor  v.  Knowler, 
4  Taunt.  634. 

The  collector  has  been  held  liable  when  the  property  of  the 
plaintiffs  was  not  taxable  in  any  degree  nor  under  any  modifi- 
cation. In  a  case  in  which  the  power  of  trustees  of  a  school 
district  was  expressly  limited  to  the  property  of  <<  resident 
inhabitants  of  the  school  district,"  they  having  exceeded 
their  powers  by  imposing  a  tax  on  the  plaintiffs  who  were  not 
such  resident  inhabitants,  an  action  was  maintained  against 
the  collector  who  under  the  warrant  of  the  trustees  levied  for 
that  tax.  In  such  cases  the  subordinate  ofiicer  is  to  see  that 
he  acts  within  the  scope  of  the  legal  powers  of  those  who 
command  him.     Suydam  Sfc.  v.  JSTeys,  13  Johns.  444. 


CHAPTER  LX. 


ACTION  AGAINST  AN  OFFICER  FOR  REFUSING  AT  AN  ELECTION  TO 
RECEIVE  THE  VOTE  OF  A  LEGAL  VOTER  ;  OR  FOR  MAKING  A  FALSE 
OR  DOUBLE  RETURN. 

1.  For  refusing  to  receive  a  legal  vote. 

The  right  of  action  against  an  officer  for  refusing  at  an 
election  to  receive  the  vote  of  one  who  had  a  right  to  give  it, 
was  on  full  consideration,  maintained  in  Ashby  v.  White,  2 
Ld.  Raym.  960,  968,  6  Mod.  46,  1  Salk.  19,  3  Id.  17,  Holt 
4S24,  1  Smith's  Lead.  Cas.  106.  Nothing  is  found  in  Lord 
SoWs  opinion  as  to  malice  being  a  necessary  ingredient  in  the 
aetion :  but  we  are  told  the  Lords  relied  on  that  ground.  1 
Sast  564|  5.    The  defendant  was  charged  with  malicOi  the 
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jury  had  passed  on  that  charge  and  the  record  was  conclusive. 
Abbott,  C.  J.  2  Stark.  577.  There  was  an  ayennent  of  malice 
in  Grew  v.  Milward,  Id.,  and  at  nisi  prius^  Wilsotij  J.  held, 
that  to  sustain  the  action  the  officer  must  have  acted  mali- 
ciously or  wilfully.  Drewe  v.  Colton,  1  Blast  663,  note.  The 
question,  said  Abbott,  C.  J.,  is  whether  the  defendant's  con- 
duct proceeded  from  an  improper  motive  or  from  an  honest 
intention  to  discharge  his  duty.  The  action  lies  if  he  inten- 
ded to  do  prejudice  either  to  the  plaintiff  or  to  the  candidate 
for  whom  he  meant  to  vote  ;  but  not  if  he  acted  in  the  best 
way  he  could  according  to  his  judgment  CuUen  v.  Morris, 
2  Stark.  577,  3  Eng.  Com.  Law  Rep.  481.  Such  was  the  course 
of  decision  in  England  before  the  statutes  of  2  W.  4,  c.  45, 
and  6  &  7  Yict.  c.  18.  Under  these  statutes  the  names  of  per- 
sons who  are  to  vote  appear  on  a  register  and  the  duties  of  thea 
returning  officer  are  more  of  a  ministerial  character  than  the; 
were  before ;  it  may  be  that  now  a  cause  of  action  is  disci 
in  the  simple  refusal  of  the  officer  to  receive  and  record 
Tdte  of  a  person  on  the  register.  Pryce  v.  Belcher^  3 
Gr.  &  Scott  83,  54  Eng.  Com.  Law  Rep.  83. 

In  Massachusetts  an  action  is  maintainable  against  publ 
officers  who  preside  at  elections  and  decide  on  the  qualificatioi 
of  electors  (and  whose  functions  are  in  this  respect  to  som< 
extent  judicial)  for  refusing  to  receive  a  vote,  or  refusing  t 
place  the  name  of  a  claimant  on   the   list  of  voters  withou^ 
averring  that  such  refusal  was  malicious  and  wilful.     Gard^ 
ner  v.    Ward  4*c.  2  Mass.  244,  note ;  Kilham  v.    Ward,  Id^ 

236.     The  courts  of  that  state  consider  that  the  principle 

that  the  officer  is  answerable  in  an  action  on  the  case,  on  th.  ^ 
mere  ground  that  he  had  refused  to  receive  the  vote  of  oi^« 
entitled  to  vote — was  fully  recognized  by  Lord  Holi  in  Ashley 
V.  White;  and  that  there  is  more  necessity  for  acting  on  itio 
Massachusetts  than  in  England,  because  in  England  the  vote 
being  viva  voce  and  a  committee  of  the   house  of  commons 
making  a  revision  on  which  the  rejected  vote  may  be  couoteJ, 
there  is  in  that  way  a  remedy  which  does  not  exist  in  Massa- 
chusetts.    Lincoln  v.  Hapgood  S/^c.  11  Mass.  350;  9  Pick, 
312 ;  12  Id.  485.    Some  change  is  made  by  the  stat.  of  1822. 
c  104,  ^  4,  substantially  followed  in  Rev.  Stat.  c.  3,  ^  9;  the 
effect  of  which  was  considered  in  Blanchard  v.  Steams  ^ 
6  Metcalf  301. 

2.  For  making  a  false  or  double  return. 

Though  the  stat.  23  H.  6,  gave  a  remedy  for  a  false  retoni, 
it  was  construed  to  give  none  for  a  double  leturo.    WkB 
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opon  an  election  to  a  member  of  the  house  of  commons  a 
sheriff  made  a  double  return  of  members,  Hale^  C.  J.,  and 
two  other  judges  were  of  opinion  that  an  action  might  be 
maintained  therefor,  as  the  return  was  alleged  and  found  to  be 
false  and  malicious  and  with  the  intention  to  put  the  plaintiff 
lo  charge  and  expenses;  but  in  the  exchequer  chamber  the 
judgment  was  reversed  ;  Norths  C.  J.  and  five  other  judges 
bolding  (against  two)  that  the  action  lies  not.  Bernardiston 
r.  Somcy  2  Lev.  1 14 ;  Onslow  v.  Rapley,  3  Lev.  30,  2  Ventr. 
37.  Before  the  action  was  brought  it  had  been  adjudged  by 
the  house  that  the  plaintiff  in  the  first  of  these  cases  was  elec- 
ted ;  there  was  no  such  determination  in  the  second.  These 
lecisions  led  to  the  passing  of  the  stat.  7  &  8  W.  3,  which 
ieclares  that  an  action  shall  lie  against  the  returning  officers 
lor  all  false  returns  wilfully  made,  and  for  double  returns  false- 
ly, wilfully  and  maliciously  made.  1  East  568,  note.  If  this 
itatiite  was — as  it  purports  to  be — declaratory  of  the  common 
aw,  Wilson^  J.  regarded  it  as  going  to  shew  that  an  action 
BTOiild  not  lie  at  common  law  for  a  false  return  unless  the  te- 
lurn  were  made  maliciously  as  well  as  falseiy.  1  East  .566, 
note 

In  Virginia  penalties  on  a  commissioner  or  officer,  for  breach 
>f  duly  are  prescribed  by  the  Code,  p.  75,  c.  7,^  17,  18;  the 
iffect  of  which  as  it  regards  a  civil  action  is  stated  ante^  p.  548. 


CHAPTER  LXL 


UrriOlV  AGAINST  A  SHERIFF  FOR  PERMITTING  AN  ESCAPE,  OR 
rOR  ANT  OTHER  NEGLECT  OF  DUTY,  UNDER  EXECUTION  OR 
OTHER   LEGAL   PROCESS. 

I.  Actum  lies  against  sheriff  for  false  return^  or  negligence 
in  serving  writ. 

An  action  will  lie  against  a  sheriff  for  making  a  false  return 
ipon  a  writ,  CtBsar  v.  Bradford^  13  Mass.  169;  or  for  taking 
nstifficient  bail,  Rayner  v.  Bell^  15  Mass.  377;  Mather  v. 
Ghreen,  17  Id.  60;  or  for  any  negligence  in  respect  to  the  ser- 
rice  of  the  writ. 

A  sheriff  who  ha^ia  capiat  against  a  ])arty  and  fails  to  ar- 
«0t  him  on  the  fim  opportimity  is  deemed  guilty  of  negU- 
fmKfi  and  liable,  for  any  damage  that  may  reault  therefrom. 

Vol.  II. — 37 
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1  M.  &  W.  714.  But  the  sheriff  is  not  bound  to  carry  him 
to  prison  the  first  moment.  Whitrow  v.  Edwin,  1  Lutw.  128. 
Indeed,  in  England,  he  is  prohibited  by  the  stat.  2  Geo.  2,  c. 
22,  from  carrying  the  debtor  to  prison  within  24  hours  after 
the  arrest.  The  process  requiring  him  to  have  the  body  on  a 
certain  day,  it  is  considered  that  if  the  sheriff  has  him  there 
in  person  he  will  not  be  liable  for  not  confinmg  him  before. 
•Planck  V.  Anderson  S^c,  6  T.  R.  37.  But  after  Ihe  return 
day  the  prisoner  is  to  be  kept  in  jail.  This  was  the  sheriff's 
duty  in  England  before  as  well  as  since  the  statute  of  4  &>  ^ 
W.  (fc  M.  c.  21.     Parke,  B.,  4  M.  &  W.  153. 

2.  Action  will  not  lie  against  sheriff  for  escape^  unless 
arrest  be  lawful. 

The  statute  of  Westm.  2,  c.  11,  and  Lord  Cokeys  coromen    — 

tary  (2  Inst.  382,)  both  suppose  a  committal  by  proper  autho^ • 

rity.     2  Adol.  &  El.  N.  S.  786.     The  escape  for  which  an  ac-     • 
tion  may  be  brought  is  of  a  person  under  lawful  arrest.  ^ 

,Bac.  Abr.  tit.  Escape  in  civil  cases.     What  is  meant  by  law ^- 

ful  arrest  is  shewn  by  the  cases  there  collected  under  lett^=r 
(A).     Shirley  v.  Wright,  2  Ld.  Raym.  775 ;  Bourne  v.  Coo^^- 
ing,  2  Show.  17,  pi.  10 ;  Boothman  v.  Earl  of  Suny,  2  'KI7. 
R.  5.     The  distinction  is  between  what  is  process  voidab^  « 
and  erroneous,  but  unreversed,  which  the  jailor  is  bound  'm,c 
respect  and  is  therefore  protected  by,  and  what  is  void  or  rxc 
process.     2  Adol.  &  El.  N.  S.  785.     In  the  latter  case  the 
custody  not  being  legal,  an  action  will  not  lie  against  the  ofif- 
cer  for  an  esca))e  from  it.     Contant  Sfc.  v.  Chapman,  2  Adof. 
&  El.  N.  S.  771,  42  Eng.  Com.  Law  Rep.  905. 

3i  When  sheriff  is  liable  to  action  for  false  imprisonment. 

Lord  Coke  says  <<one  being  in  execution  the  plaintiff  cones 
and  says  to  the  sheriff  <  set  him  at  large  out  of  prison ;'  if  he 
•will  detain  him  afterwards  but  the  space  of  an  hour,  an  actiob 
for  false  imprisonment  will  lie  against  him  for  this."  Wytkm 
V.  Henley,  3  Bulstr.  96 ;  Cro.  Jac.  379.  A  fortiori  the  sheriff 
must  be  liable  to  an  action  of  trespass  if  notwithstanding  tbit 
he  is  desired  by  the  plaintiff  not  to  take  the  defendant,  be 
does  take  him ;  for  in  this  case  the  original  taking  is  nnlawfoL 
Barker  v.  St.  Quintin,  12  M.  &  W.  452,  3. 

Except  under  the  circumstances  just  mentioned,  no  actioa 

is  maintainable  against  a  sheriff  for  arresting  a  person  who,tt 

the  time  of  snch  arrest,  is  privileged  by  reason  of  atteodaBfls 

•as  a  witness  under  process  from  a  court ;  not  an  actioo  of  tt#- 


CH.  6L]  ACTION   AGAINST   A   WRONCkDOEB*  579 

pass  and  false  imprisonment.  Cameron  v.  Lightfooty  2  W.  Bl; 
1190;  Tarlton  v.  Fisher,  2  Dougl.  671 ;  Moore  v.  Chapman^ 
3  H.  &  M.  260 ;  nor  an  action  on  the  case,  Magnay  v.  Burt^ 
5  Adol.  &  El.  N.  S.  392,  48  Eng.  Com.  Law  Rep.  393.  The 
privilege  is  considered  not  of  the  person  attending  the  courts 
but  of  the  court  which  he  attends ;  and  redress  is  to  be  had 
by  motion  to  that  court. 

If  a  court  having  power  to  do  so  order  the  discharge,  and 
4he  sheriff,  though  such  order  is  made  known  to  him,  still  de- 
tains the  party  in  custody,  such  detention  is  a  new  trespass 
and  false  imprisonment,  in  the  same  manner  as  if  there  had 
been  a  new  caption.  M(ignay  v.  Burt,  5  Adol.  &  El.  N.  Si 
395,  48  Eng.  Com.  Law  Rep.  395. 

"S.  On  what  principle  action  lies  against  sheriff  for  not 
arresting,  or  for  permitting  an  escape.  It  must  be  shewn 
that  plaintiff  was  entitled  to  sue  out  the  process.  If  he 
was  so  entitled  and  the  escape  was  under  mesne  process, 
what  he  may  recover. 

The  principle  on  which  an  action  lies  against  the  sheriff  for 
a  neglect  of  duty  in  not  arresting,  or  in  permitting  an  escape, 
is  clearly  laid  down  in  Jones  v.  Pope,  1  Saund.  38  b.  It  is 
not  simply  because  one  sues  out  a  writ  directed  to  the  sheriff 
and  delivers  it  to  him  that  he  can  bring  an  action  for  not 
obeying  it ;  but  because  he  has  in  mesne  process  a  cause  of 
action,  in  final  process  a  judgment,  which  gives  him  an  interes^t 
in  the  writ  and  creates  a  duty  in  the  sheriff  towards  him. 
Althongh  the  sheriff — whose  province  it  is  not  to  examine  the 
act  of  court  but  to  obey  it — is  excused  for  executing  a  writ 
issued  without  a  cause  of  action  in  the  one  case  or  a  judgment 
•in  the  other,  and  may  be  punished  by  the  court  for  disobed^ 
enee  as  a  contempt,  yet  there  is  no  duty  from  the  sheriff  to 
Ihe  party  suing  it  out  unless  he  was  entitled  to  do  so.  It  is 
asseatial  therefore  for  him  in  an  action  against  the  sheriff  for 
-disobeying  the  process  to  shew  in  the  case  of  final  process 
■that  he  had  a  judgment  in  his  favour  and  to  shew  in  the  case 
i>f  mesne  process  that  he  was  a  creditor  or  had  a  cause  of  ac^ 
lion.  The  title  of  any  one  to  sue  out  the  new  species  of  cci- 
pias  founded  on  the  statute  of  1  &  2  Vict.  c.  110,  depend^ 
npOB  his  being  a  plaintiff  in  a  suit  as  well  as  having  a  caus^ 
of  action..   Parke,  B.  3  W.  H.  &  G.  688. 

Though  in  the  case  of  mesne  process  there  may  have  been 
a  cause  of  action,  the  jury  may  take  into  consideration  all  th0 
circumstances  of  the  case  and  give  less  than  the  demand. 
^mJUk  «y.  ilor^i  2  Bay  395.    The  common  law  remedy  is  by 
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action  on  the  case  in  which  the  jury  are  to  assess  for  the 
plaintiff  the  damages  which  he  has  in  fact  sustained.  Bur* 
rell  V.  Lithgow,  2  Mass.  526.  The  question  is,  what  has  the 
plaintiff  lost  in  consequence  of  the  escape.  PoUer  ▼.  Lan- 
sing, 1  Johns.  223 ;  Van  Slyek  v.  Uogeboom,  6  Id.  27U ; 
Russel  V.  Turner,  7  Id.  189;  Brooks  v.  Hoyt,  6  Pick.  468; 
Fttler  V.  Beckley,  2  W.  &  S.  458.  To  ascertain  what  he 
has  lost  it  is  advisable  for  the  plaintiff  besides  giving  evidence 
of  his  process,  to  shew  for  what  amount  he  had  right  of  ac- 
tion in  the  original  suit,  the  condition  of  the  defendant  in  that 
suit  when  the  process  was  delivered  to  the  sheriff  and  his 
condition  when  the  action  is  brought  against  the  sheriff. 
Tempest  v.  Linley,  Clayt.  34 ;  Peake's  N.  P.  608 ;  2  Stark, 
(edi.  of  1837)  740. 

In  England,  it  is  considered  the  creditor  has  no  cause  of 
action  when  no  damage  is  sustained,  and  that  none  is  sustain* 
ed  when  the  jury  find  that  in  point  of  fact  the  plaintiff  was 
not  delayed  or  prejudiced  ;  in  such  case  there  is  not  a  recov- 
ery even  of  nominal  damages.     Planck  v.  Anderson  ^nc  9 
T.  R.  37.     In  one  case  it  was  said  that  if  there  was  a  breacts. 
of  duty  the  law  would  presume  some  damage.     Barker  v. 
Oreen,  2  Bingh.  317,  9  Eng.  Com.  I«aw  Rep.  419.     But  th» 
case  of  Planck  v.  Anderson  was  not  cited,  nor  the  qoestioiB 
as  to  the  sheriff's  duty  discussed.     The  same  weight  is  no€ 
given  to  Barker  v.  Green^  as  to  Planck  v.  Anderson,     Thm 
latter  was  followed  in  WilUams  v.  Mostyn^  4  M.  d&  W.  1451 
It  does  not  appear  in  either  of  these  cases  that  judgment  had 
been  obtained  in  the  original  suit  before  action  was  broogfcl 
against  the  sheriff;  in  the  last  as  in  the  first  of  then,  tiie 
plaintiff  before  judgment  against  the  party  could  not  bmib- 
taui  his  action  upon  proof  of  the  escape  alone ;  the  meie  tsA 
that  after  the  return  day  the  party  was  ont  of  jail,  with  a 
sheriff 's  officer,  was  not  enough  without  some  proof  of  dansga 

In  the  United  States  the  action  against  the  sheriff  has  osi- 
ally  been  deferred  until  judgment  was  obtained  against  tbt 
defendant  in  the  original  suit.  Though  the  party  was  io  pri- 
son under  a  capias  ad  respondendum^  an  escape  afker  sock 
judgment  has  been  deemed  sntficient  to  give  a  right  of  aciiss 
to  recover  some  damage.  Stones,  Hoods,  5  JohnSw  18S.  Wbt- 
ther  the  action  agamst  the  sheriff  be  for  a  false  rotom  of  tf* 
rest  made  and  bail  taken,  or  for  taking  insoffieimt  bail,  ar  fa 
an  escape,  or  for  any  other  negligence,  in  either  caas  a  jod^ 
ment  obtained  against  the  defetidant  in  the  original  snil,  vfcrt 
has  proved  nuavailing,  has,  in  Masaachnaetta  or  New  T«k; 
facie  eridenee  of  the  BBensBsa  af  ihi 
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luintiff  has  not  suffered  from  the  officer's  neglect — for  exam- 
let  impeaching  the  judgment  on  the  ground  of  fraud,  or  shew- 
ig  the  insolvency  of  the  party  against  whom  that  judgment 
ras  obtained,  as  well  when  suit  was  brought  against  him  as 
inee.  Then  the  verdict  against  the  sheriff  will  be  only  for 
omina!  damages.  Weld  v.  Bartlelty  10  Mass.  470 ;  Young 
.  Hostner,  1 1  Id.  89 ;  Nye  v.  Smith,  Id.  188 ;  Shackford  ^ 
fifB  V.  Goodwin,  13  Id.  187;  Rich  ^c.  v.  Bell,  16  Id.  294; 
Johns.  302 ;  Patteson  ^.  v.  Westervelt,  17  Wend.  643. 

i.  When  the  action  is  against  an  officer  for  not  serving  ca, 
sa.,  or  permitting  debtor  taken  under  it  to  escape.  In  ad- 
dition  to  the  common  law  remedy  by  action  on  the  case,  sta- 
tute gave  an  action  of  debt. 

An  officer  to  whom  a  ca.  sa.  is  delivered,  should  serve  it 
rith  reasonable  diligence.  If  he  fail  to  do  so,  the  creditor 
as  a  right  of  action  against  him  for  his  breach  of  duty. 
!^bough  there  should  be  no  proof  of  the  plaintiff's  having 
tistained  any  damages,  he  will  be  entitled  to  recover  at  least 
ominal  damages.  Clifton  v.  Hooper  tfc,  6  Adol.  &  El.  N.  S. 
68,  5 1  Bng.  Com  Law  Rep.  That  is,  unless  on  the  defen- 
ant's  part  there  be  adduced  evidence  requiring  a  different  re- 
olt.      Walker  v.  Haskell,  11  Mass.  177. 

A  dabtor  in  execution  must  be  kept  in  prison,  and  not  aU 
iwed  to  go  out.  Plowd.  36  ;  Baldeti  v.  Temple,  Hob.  202 ; 
^maWs  case,  2  Bnl.  148 ;  Dalton  661 ;  Boyton's  case,  3  Rep. 
1,  a.  ;  Roll.  Abr.  806  ;  Buller,  J,,  5  T.  R.  40.  It  is  consi- 
Bred  that  as  well  before  as  after  the  return  of  the  writ,  the 
wditor  has  a  right  to  have  the  debtor's  body  in  jail;  that 
16  escape  of  the  debtor  for  ever  so  short  a  time  is  necessa* 
If  a  damage  to  him ;  and  that  an  action  lies  for  such  escape. 
fawkins  ^c.  v.  Plomer  Sfc.  2  W.  Bl.  1048;  Parke,  B.,  4  M. 
r  W.  163.  The  decisions  in  the  United  States  proceed  on 
le  same  principle.  If  after  the  debtor  is  taken  in  execution 
s  should  be  at  large,  an  action  will  lie  against  the  sheriff  for 
1  escape,  notwithstanding  the  debtor  is  brought  into  court 
:  the  return  day  of  the  writ.  Koones  v.  Maddox,  2  Har.  d& 
ill  106. 

At  common  law  the  remedy  for  an  escape  from  custody 
ider  execution  as  well  as  under  mesne  process,  was  by 
stion  on  the  case  for  such  damages  as  the  plaintiff  may  have 
letained  by  reason  of  the  escape.  It  has  indeed  been  sug- 
Mted  that  for  an  escape  from  execution  there  might  be  brought 
;  common  law  an  action  of  debt.  Plowd.  36 ;  2  H.  Bl.  113. 
at  Lord  Coke  thinks  otherwise.     He  considers  that  debt  was 
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given  by  the  statutes  of  13  Edw.  1  ( Westm.  2)  and  1  Rich.9i 
c.  12,  2  Inst.  382.  And  this  is  the  received  opinion.  Dy«r 
322,  b. ;  Bonafous  v.  Walker,  2  T.  R.  126. 

The  established  doctrine  in  England  is  that  for  an  escape 
from  execution  an  action  lies  though  the  escape  be  involoiH 
tary ;  that  nothing  will  be  an  excuse  but  the  act  of  God  or 
the  king's  enemies.  Alsept  v.  Eyles,  2  H.  Bl.  108.  It  isoo 
defence  that  by  the  act  of  a  mob  the  jail  was  demolished  and 
the  prisoner  rescued.  Elliott  v.  Duke  of  Norfolk^  4  T.  R.  789. 
The  insufficiency  of  the  jail  is  no  legal  excuse.  It  is  so  coo- 
sidered  in  South  Carolina.     Smith  v.  Harty  2  Bay  395. 

6.  State  of  the  Virginia  legislation  and  decisions  as  to  es* 
capes.  Action  of  debt  for  an  escape  abolished  in  tkit 
state. 

In  Virginia,  changes  were  made  by  the  act  of  1736,  4  Hen. 
Stat.  487,  c.  7,  <?»  2 ;  the  act  of  1748,  6  Id.  519,  ^  11 ;  and  the 
act  of  1753,  6  Id.  345,  ^  37.  Under  these  acts  was  decided" 
Johnson  v.  Macon,  I  Wash.  6,  4  Call  367,  Under  the  act  of 
November  24,  1792,  (1  R.  C.  1819,  p.  550,  c.  136,  ^  3,)  was 
decided  Hooe  v.  Tebbs,  1  Munf.  501.  The  latter  was  the  case 
of  a  prisoner  admitted  to  the  liberty  of  the  prison  rules,  from 
whom  the  sheriff  was  bound  to  take  a  bond,  so  that  on  it 
there  might  be  an  action,  as  in  Meredith^s  adin^x  v.  Duwiy 
1  Munf.  76.  The  release  of  the  sheriff  upon  a  bond  which 
was  void,  was  an  escape,  for  which  an  action  would  lie  against 
the  sheriff.  Hooe  v.  Tebbs,  1  Munf.  501.  Under  like  circnm* 
stances  the  action  was  maintained  in  Massachusetts.  WUd' 
head  v.  Varnum,  14  Pick.  523.  Taking  the  act  regulating 
the  action  of  debt  as  it  was  in  Virginia  under  the  Code  of  181% 
Daniel,  J.  considered  that  it  was  the  purpose  of  the  legisla- 
ture to  give  thiat  action  where  the  escape  was  wilful  or  ncgli* 
gent,  and  that  to  maintain  it,  it  was  only  necessary  for  the 
plaintiff  to  shew  the  escape ;  and  tiiat  to  defeat  the  action,  it 
was  incumbent  on  the  sheriff  not  only  to  shew  that  the  6^ 
cape  was  tortious,  but  that  fresh  pursuit  was  made.  In  this 
opinion,  Allen  and  Lee,  J's.  concurred.  Stone  v»  Wilson,  10 
Grat.  542,  547.  The  sheriff  could  not  excuse  himself  for  the 
escape  of  a  debtor  once  taken  into  his  custody  under  aca.sA. 
by  shewing  simply  that  the  county  court  had  provided  no  jail  in 
which  to  confine  the  debtor,  S.  C.  545 ;  Owinn  v.  Uubbardt 
3  Blackf.  14 ;  nor  by  shewing  simply  a  tortious  escape.  M 
common  law  and  under  the  English  statutes  the  sheriff  could 
defend  himself  in  a  case  of  negligent  escape,  only  by  shewing 
a  recaption  of  the  prisoner  before  action  brought.     The  change 
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made  io  this  regard  by  the  Virginia  statutes  went  no  farther 
thanto  place  proof  by  the  sheriff  of  immediate  pursuit  or  of 
the  fact  that  the  prisoner  could  not  be  retaken,  when  the  es* 
cape  18  tortious,  on  the  same  footing  with  a  recaption  in  Eng- 
land. Stone  V.  Wilson,  10  Grat.  546.  No  ca,  sa.  issuing  in- 
Virginia  on  a  judgment  obtained  since  the  Code  of  1849  took 
offset,  the  action  of  debt  for  an  escape  no  longer  exists  in  this. 
Blate. 

6.  Action  of  debt  for  an  escape  abolished  in  England  and 
Massachusetts.  Material  difference  often  between  what 
ivould  be  recovered  in  that  action  and  what  is  recoverable 
in  action  on  the  case. 

The  action  of  debt  for  an  escape  is  abolished  in  Massachu- 
setts by  the  statute  of  1833,  c.  134,  14  Pick.  523 ;  and  in 
England  by  the  statute  of  5  &  6  Vict.  c.  98,  <^  31.  The  only 
action  which  now  lies  there  against  a  sheriff  for  an  escape  on 
final  process  is  an  action  on  the  case.  This  action  was  used 
even  when  there  existed  the  action  of  debt  against  the  sheriff 
for  the  recovery  of  the  whole  debt ;  for  the  statutes  which 
gave  the  action  of  debt,  being  affirmative,  did  not  take  away 
the  common  law  remedy.  2  T.  R.  129  ;  1  Wms.  Saund.  38, 
notes  2  &  g.  There  is  a  material  difference  between  the  two 
forms  of  action  as  to  the  measure  of  recovery.  In  the  action 
of  debt  not  only  from  the  words  of  the  statutes  of  13  Edw. 
1,  (Westm.  2,)  and  1  Rich.  2,  c.  12,  but  from  the  nature  of 
the  action — being  for  a  definite  sum — there  was  recovered 
what  the  original  debtor  was  by  the  judgment  bound  to  pay, 
Hawkins  v.  Plomer  ^c.  2  W.  Bi.  1048 ;  Bonafous  v.  Walker, 
S3  T.  R.  126;  Robertson  Sf^c,  v.  Taylor,  2  Chit.  454,  18  Eng. 
Com.  Law  Rep.  394 ;  Shewell  v.  Fell,  3  Yeales  17,  4  Id.  47 ; 
Porter  v.  Sayward,  7  Mass.  377;  Rauson  v.  Dole,  2  Johns. 
164 ;  Shuler  v.  Garrison,  5  W.  &  S.  455 ;  with  the  addition 
lometimes  of  interest  from  the  date  of  the  writ  against  the 
iberiff.  Whitehead  v.  Var?ium,  14  Pick.  523.  In  the  action 
on  the  case  the  jury  are  at  liberty  to  give  such  damages  as 
they  think  right  under  all  the  circumstances  of  the  case.  Grose, 
ht  2  T.  R.  132 ;  Colby  v.  Sampson,  5  Mass.  3 10 ;  Jones  v. 
Blair,  4  McCord  281;  Fitch  v.  Walker,  I  Bailey  98.  In 
the  United  States  these  damages  have  usually  been  in  propor- 
tion to  the  injury  sustained — the  actual  loss.  Shuler  v.  Gar- 
xi9on,  5  W.  &  S.  455.  If  the  action  instead  of  being  an  ac- 
tion on  the  case  against  the  sheriff  be  an  action  of  debt  on  the 
iheriff's  bond,  the  measure  of  recovery  is  the  same  as  in  the 
action  on  the  case.     The  case  of  Wolverton  ifc,  v.  Hart  Sfi 
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Co.  7  S.  &  R.  278,  so  far  as  it  holds  a  different  doctrine,  is 
disapproved  in  Virginia.  Perkins  S/'c.  v.  Giles,  Gov.  9  Leigh 
397. 

In  England  the  court  of  common  pleas  has  recently  pro- 
nounced that  the  true  measure  of  damages  is  the  value  of  the 
custody  of  the  debtor  at  the  moment  of  the  escape.  If  the 
execution  debtor  had  not  the  means  of  satisfying  the  judgment 
at  the  moment  of  the  escape  the  plaintiff  will  have  lost  only 
the  security  of  the  debtor's  body ;  and  the  damages  may  be 
small.  If  the  execution  debtor  had  the  means  of  satisfying  the 
judgment  at  the  moment  of  the  escape  and  has  wasted  those 
means  since  the  escape  it  is  plain  that  the  plaintiff  has  lost  the 
chance  of  obtaining  satisfaction  of  his  judgment,  through  the 
sheriff's  neglect;  and  the  jury  would  be  justified  in  giving 
the  full  amount  of  the  execution.  If  those  means  have  not 
been  wasted  but  the  execution  debtor  still  continues  solvent, 
the  value  of  the  custody  is  still  the  amount  of  the  debt  and 
the  plaintiff  is  entitled  to  recover  substantial  damages :  though 
the  plaintiff  might  issue  a  writ  of  ^.  fa.  he  is  not  bound  to 
avail  himself  of  this  privilege ;  and  the  jury  are  not  in  esti- 
mating the  damages  to  take  into  consideration  that  the  plain- 
tiff might  by  such  writ  have  realized  a  portion  of  his  debt. 
Arde?i  v.  Goodacre,  U  Com.  Bench  (2  J.  Scott)  376,  73  Eng. 
Com.  Law  Rep.  The  court  in  this  case  merely  decides  that 
in  estimating  the  value  of  the  custody  of  the  debtor  at  the 
moment  of  the  escape,  there  ought  to  be  no  deduction  on  ac- 
count of  anything  which  the  plaintiff  might  have  obtained  by 
diligence  after  the  escape.  If  he  has  done  anything  to  aggra- 
vate the  loss  occasioned  by  the  sheriff's  neglect  or  has  preven- 
ted the  sheriff  from  retaking  the  debtor,  the  damages  would 
be  materially  affected  by  such  conduct. 

7.  Liability  of  sheriff  in  respect  to  persons  brought  to  the 
jail  to  be  confined,  and  yet  who  were  not  confined  there- 
in ;  in  respect  to  prisoners  in  jail  wheti  sheriff  goes  out 
of  office  ;  and  in  respect  to  slaves  confined  in  jail.  H(n§ 
far  jailor  is  liable  to  sheriff. 

The  question  of  custody  is  a  little  curious,  when  the  debtor 
and  the  keeper  of  the  jail  are  the  same  person.  Under  the 
Massachusetts  statute  of  1783,  c.  43,  a  ca.  sa.  against  a  deputy 
sheriff  was  directed  to  the  coroner,  who,  like  a  constable,  can 
only  carry  the  prisoner  to  the  jail  and  leave  him  there  with  a 
copy  of  the  precept.  This  the  coroner  did.  But  the  debtor 
being  himself  the  deputy  jail-keeper,  instead  of  being  confined 
in  the  jail,  continued  to  live  in  the  jail  house  and  parsued  bif 
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ordinary  business  as  if  not  arrested  or  committed.  It  was 
held  that  there  was  an  escape,  and  that  it  was  committed  by 
the  sheriff,  jnst  as  ntich  as  if  he  had  himself  made  a  prisoner 
of  the  jail-keeper  and  given  him  the  keys  of  the  jail ;  he 
should  have  had  there  some  [)erson  besides  the  debtor  to  re- 
ceive and  confine  that  debtor.  Colby  v.  Sampson,  5  Mass. 
310. 

In  Virginia,  in  an  early  action  for  an  escape,  it  appeared 
that  on  the  day  the  defendant  was  sworn  in  office,  his  prede- 
cessor bronght  the  keys  of  the  prison  into  the  conrt-house 
where  the  defendant  was  and  laid  them  npon  the  table,  say- 
ing there  were  two  prisoners  in  jail,  upon  which  the  defen- 
dant took  np  the  keys.  One  of  the  two  remained  in  jail  61 
days,  dnring  which  time  he  was  fed  by  the  defendant's  order. 
At  the  end  of  that  time  he  escaped.  As  he  was  not  a  prisoner 
fn  execution,  the  plaintiff  insisted  that  he  might  be  delivered 
over  by  the  old  to  the  new  sheriff  without  indenture,  and  that 
the  latter  was  chargeable.  But  it  was  decided  otherwise ;  the 
eourt  holding  that  an  assignment  by  indenture  was  necessary 
ID  all  cases  whether  the  prisoner  was  in  execution  or  not. 
Field  V.  Cocke,  BarradalPs  xMS.  Rep.  173. 

Soon  after  this  case,  a  new  regulation  was  made  by  statute ; 
act  of  1736,  4  Hen.  Stat.  p.  4b7,  c.  7,  ^  3 ;  act  of  1748,  6  Id. 
p.  522,  c.  10,  ^  14,  15;  1  R.  C.  1819,  p.  282,  c.  78,  ^  26. 
The  Code  of  1849,  p.  258,  c.  50,  ^  17,  provides  as  follows : 

Ao  iodeatare  between  a  jailor  quittiag  office  and  bis  successor,  or 
ID  entry  upon  record  in  the  court  of  the  county  or  corporation,  setting 
forth  the  names  of  the  Beveral  prisoners  turned  over,  at  the  time  of 
the  former's  quitting  office,  to  his  successor,  with  the  causes  of  their 
eommitment,  Bhall  be  sufficient  to  discharge  the  former  from  all  suits 
for  any  escape  that  shall  happen  afterwards. 

What  slaves  may  be  received  in  jail  in  Virginia  has  been 
provided  for  by  the  acts  of  1822,  3,  p.  34,  c.  30,  ^11;  1823,  4, 
p.  38,  c.  35,  i  4;  1846,  7,  p.  66,  c.  74.  Under  the  act  of 
1823,  4,  was  made  the  decision  in  Burley  v.  Griffith,  8  Leigh 
442.  The  report  of  the  revisors  (p.  280,  c.  50,  <5>  8,)  was 
amended  by  the  joint  committee  on  revision.  The  present 
law  will  be  found  in  the  Code,  p.  257,  c.  50,  <^  8.  It  is  the 
duty  of  the  jailor,  among  other  things,  to  furnish  every  pri« 
•oner  with  a  bed  and  bedding  cleanly  and  sufficient,  and  have 
his  apartment  warmed  when  it  is  proper.  Code,  p.  255,  c.  50, 
%  3.  If  there  be  neglect  to  make  such  provision  for  a  slave 
committed  to  jail,  and  in  consequence  of  the  negligence  his 
health  be  injured,  his  owner  may  maintain  an  action  for  da- 
mages against  the  sheriff,  who  is  ex  officio  jailor ;  the  action 
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will  lie  against  him  although  the  misconduct  was  not  by  him 
but  by  his  turnkey  or  servant.  Dahney  v.  Taliaferro,  4 
Rand.  256.  § 

As  the  servant  is  liable  to  his  master  for  a  breach  of  duty, 
by  reason  whereof  the  master  sustains  a  loss,  so  if  the  jailor 
suffer  a  prisoner  to  escape,  or  be  guilty  of  any  other  act  or 
omission  for  which  the  sheriff  is  made  responsible,  the  jailor 
is  liable  to  him.     Duncan  v.  Klinefelter^  5  Watts  144. 

8.  Action  against  a  sheriff  for  neglect  of  duty  under  a  fi. 
fa,  or  writ  of  possession. 

The  sheriff  has  a  reasonable  time  to  execute  every  writ. 
But  that  does  not  excuse  him  in  refusing  to  execute  a  writ 
when  he  has  the  opportunity,  is  required  to  do  it  and  nothing 
occurs  to  prevent  him.  Mason  v.  Paynter,  1  Adol.  &  El.  N. 
S.  974,  41  Kng.  Com.  Law  Rep.  865.  An  action  will  lie  against 
him  for  not  executing  a  writ  of  habere  facias  possessionem  in 
proper  time,  S.  O. ;  or  for  neglecting  to  levy  on  or  sell  pro- 
perty under  a  Ji,  fa,,  or  for  a  false  return  thereon,  or  for  any 
other  breach  of  duty  in  respect  to  its  service  or  return.  Nor 
is  the  right  of  action  confined  to  a  party  to  the  judgment. 
For  a  breach  of  duty  in  the  service  of  an  execution,  the  offi- 
cer is  answerable  to  others  injuriously  affected  by  his  conduct. 
Rich  ^x.  V.  Bell,  16  Mass.  294 ;  Whitaker  v.  Sumner,  7  Pick. 
551,  9  Id.  308;  Sexton  v.  Neevers,  20  Id.  451. 

The  plaintiff  will  recover  the  amount  of  the  debt,  inte- 
rest and  costs  when  he  shews  damage  to  that  amount,  Whita^ 
ker  V.  Sumner,  9  Pick.  308 ;  but  not  otherwise,  Rich  4*^.  v. 
Bell,  16  Mass.  294.  To  entitle  him  to  recover  more  than  no- 
minal damages  it  must  appear  that  he  has  sustained  damage. 
This  appeared  in  Phillips  Sfc,  v.  Bridge,  1 1  Mass.  242 ;  but 
not  in  Bales  v.  Wingfield,  2  Nev.  &  M.  831,  4  Adol.  &  EL 
N.  S.  580,  note,  45  Eng.  Com.  Law  Rep.  580,  note.  The  ac- 
tion cannot  be  maintained  at  all  unless  such  damage  has  ac- 
crued. The  principle  of  Williams  v.  Mostyn,  4  M.  &  W. 
145,  cited  ante,  p.  580,  is  applied  to  such  a  case.  Wylie  v. 
Birch,  4  Adol.  &  El.  N.  S.  566.  45  Eng.  Com.  Law  Rep.  566. 
Even  where  the  plaintiff  appears  to  have  sustained  loss,  his 
own  negligence  may  sometimes  prevent  his  recovering  more 
than  nominal  damages.     Waterhouse  v.  Waite,  11  Mass.  2U7. 
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CHAPTER  LXII. 

ACTION  rOK  AN  UNLAWFUL  OR  EXCESSIVE  DISTRESS  OR  LETT  ;. 
OR  FOR  REMAINING  ON  PREMISES  OF  TENANT  OR  DEBTOR  AN 
UNREASONABLE    TIME. 

1.   Whether  action  lies  for  making  distress  for  more  than 
is  due.     How  the  rule  is  settled  in  England, 

According  to  the  common  law,  if  the  lord  distrain  for  rents 
or  services  he  has  no  occasion  to  give  notice  to  the  tenant  for 
what  thing  he  distrains ;  for  the  tenant,  by  intendment,  knows 
what  things  are  in  arrear  for  his  lands.  1  Rol.  Abr.  674.  The 
authority  for  this  is  Year  B.,  Pasch.  45,  Edw.  3,  fol.  9,  A,  pi. 
13;  where  Fyncheden,  C.  J.,  in  answer  to  the  argument  that 
the  lord,  on  the  taking  of  a  distress,  ought  to  give  notice  to 
the  tenant  of  the  cause  of  the  taking,  says  it  is  not  so,  for  the 
tenant  is  always  held  by  common  intendment  to  know  what 
things  are  in  arrear  from  his  land  as  rent  and  service  &,c.  This 
is  adopted  by  Chief  Baron  Gilbert,  Gilbert  on  Distresses  48. 
16  Adol.  &  El.  N.  S.  680. 

It  thus  appearing  that  the  common  law  imposes  on  the  land* 
lord  distraining  no  duty  of  informing  the  tenant  what  is  the 
arrear  of  rent  for  which  he  distrains,  it  is  considered  to  follow 
that  the  simple  fact  of  making  a  distress,  accompanied  by  an 
untrue  claim  or  pretence  that  more  was  due  than  really  was 
due  is  not  actionable.  Tancred  v.  Leylandy  16  Adol.  &  El. 
N.  S.  680,  71  Eng.  Com.  Law  Rep.  680;  3  Eng.  Law  &  Eq. 
481.  Notwithstanding  the  opinion  of  Lord  Tenierden  in 
ADenell  v.  Croker  ifc.  1  Mood.  &  Malk.  172,  22  Eng.  Com. 
Law  Rep.  281,  and  of  Parke,  B.  in  Wilkinson  v.  Terry,  I 
Moo.  &  Rob.  377,  the  court  of  queen's  bench  had  decided  that 
a  distress  for  more  than  was  due  was  unlawful  in  its  inception 
and  that  an  action  would  lie  at  common  law  for  this,  as  a 
wrongful  act ;  the  court  considered  that  there  was  a  legal 
damage  and  cause  of  action,  although  the  excessive  sum  dis- 
trained for,  was  relinquished  by  notice  to  the  tenant,  and  al- 
though by  reason  of  the  value  of  the  goods  taken  falling  short 
of  the  actual  rent  due,  no  real  damage  was  sustained.  Tay- 
lor V.  Henniker,  12  Adol.  &  El.  488,  40  Eng.  Com.  Law 
Rep.  105.  But  this  case  has  been  since  reviewed  in  the  ex- 
chequer chamber  and  declared  not  to  have  been  well  decided. 
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"  On  the  argument,"  says  Parkcy  B.,  '*  no  authority  was  cited 
in  favour  of  the  decision ;  and  those  above  referred  to  ia 
Rollers  Abridgment  and  the  year  book  were  not  brought  be- 
fore the  court.  Some'nm  prius  authorities  which  were  cited 
were  in  favour  of  the  defendant ;  that  of  Lord  Tenterden  ia 
the  case  of  Avenell  v.  Croker,  Moo.  &,  M.  172,  in  particular. 
And  that  of  Lord  Abinger  in  Crowder  v.  Self^  2  Moo.  & 
Rob.  190,  was  not  cited.  We  are  not  satisfied  with  that  de- 
cision of  the  queen's  bench,  and  think  that  it  should  be  over- 
ruled." Tancred  v.  Leyland.  16  Adol.  &  El.  N.  S.  680,  71 
Eng.  Com.  Law  Rep.  680,  3  Eng.  Law  &  Eq.  481. 

Parke,  B.  agrees,  that  **  it  cannot  be  disputed  that  the  un- 
true claim  or  pretence  may  give  a  cause  of  action  as  all  untrue 
statements  may,  if  all  the  circumstances  should  occur  with 
respect  to  it  which  are  necessary  to  make  a  false  representa- 
tion actionable ;  and  amongst  others  if  it  had  been  followed 
by  any  special  damage,  as  if,  for  instance,  the  tenant  had  been 
prevented  thereby  from  obtaining  sureties  to  join  in  the  reple- 
vin bond,  some  friends  being  ready  to  join  in  a  bond  to  secure 
the  true  amount   who   would   not  join  in  one  to  secure  the 
amount  claimed.     Nor  can  it  be  disputed  that  if  a  larger  quan- 
tity of  the  goods  so  taken  than  was  sufficient  to  raise  the 
amount  of  the  rent  in  arrear  and  legal  costs,  had  been  subse- 
quently sold,  such  excessive  sale  would  have  been  illegal  and 
actionable."     But  putting  the  construction  the  most  favourable 
to  the  plaintiff,  the  alkgation  in  the  count  as  to  the  safe  had 
no  such  import ;  nor  was  it  alleged  that  an  unreasonable  quan- 
tity of  goods  were  taken,  so  as  to  constitute  an  excessive 
dis"  tress. 

There  was  a  subsequent  case  before  the  exchequer  chamber 
in  which  the  count  could  only  be  distinguished  from  that 
which  was  held  bad  in  Tancred  v.  Leyland,  by  the  circiiin- 
stance  that  it  contained  an  averment  that  the  distress  for  the 
rent  was  ^'  maliciously"  made.  This  was  deemed  an  immate- 
rial circumstance  ;  the  court  saying  that  an  act  which  does 
not  amount  to  a  legal  injury,  cannot  be  actionable  because  it 
is  done  with  a  bad  intent.  Newnham  v.  Steoenson  ^  3 
Eng.  Law  &  Eq.  512;  Sievetison  v.  NewMhatn,  13  Cool 
Bench  (4  J.  Scott)  297,  76  Eng.  Com.  Law  Rep.  297. 

2.  In  Virginia  action  lies  where  property  is  distrained  fir 
rent  not  due,  or  attached  for  rent  not  accruingj  or  tsiei^ 
under  attachment  sued  out  without  good  cause. 

It  has  been  decided  in  Virginia  that  a  distress  where  no  reol 
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is  in  arrear  is  a  trespass  and  the  action  of  tres|>ass  lies  for  it 
at  common  law.  Oliriger  v.  McChesney^  7  Leigh  660. 
Seeing  that  in  Taylor  v.  Henniker^  cited  ante,  p.  587,  some 
opposite  decisions  were  referred  to,  the  reirisors  of  the  Code 
of  Virginia  in  revising  the  acts  in  1  R.  C.  1819,  p.  447,  c. 
113,  ^  5,  and  1845,  6,  p.  74,  c.  105,  ^  7,  deemed  it  best  to 
report  the  following  section  : 

If  property  be  distrained  for  any  rent  not  due,  or  attached  for  any 
rent  not  accraiog,  or  taken  under  any  attachment  sued  out  without 
good  cause,  the  owner  of  such  property  may,  in  an  action  against  the 
party  suing  out  tbe  warrant  of  cfititrens  or  attachment,  recover  damages 
for  the  wrongful  seizure,  and  also,  if  the  property  be  sold,  for  the  sale 
thereof. 

The  revisors  state  in  their  report  that  the  section  is  designed 
to  meet  both  the  case  where  no  rent  is  dne  or  accrning  and 
the  case  where  the  distress  or  attachment  is  for  more  than  is 
due  or  accrning.  The  section  was  passed  as  proposed  and  is 
the  3d  section  of  ch.  148  of  the  Code,  p.  589. 

3.  Under  statute  of  Marlebrids[e  action  for  unreasonable 
distress.  In  Virginia  action  for  unreasonable  distress  or 
levy. 

<<  At  common  law  the  party  might  take  a  distress  of  more 
▼aiae  than  the  rent  so  as  to  make  it  more  eligible  for  the  par- 
ty to  redeem  the  goods  by  payment  of  the  rent."  2  Str.  851 ; 
S  Leigh  449.  The  statnte  of  Martebridge  (52  Hen.  3,  c.  4) 
provided  that  <' distress  shall  be  reasonable  and  not  too  great; 
and  he  that  taketh  great  and  nnreasonable  distresses  shall  be 
grievously  amerced  for  the  excess  of  such  distresses."  From 
this  statnte  was  taken  the  Virginia  act  in  1  R.  C.  1819,  p.  453, 
^31 ;  which  is  followed  by  the  provision  in  the  Code  of  1849 
that  *Mhe  officer  shall  in  no  case  make  an  unreasonable  dis- 
tress or  levy."  Code,  p.  253,  c.  49,  ^  35;  Gaskell  v.  Glass 
4*  Son^  I  B.  Monroe  254.  Under  the  statnte  of  Marlebridge, 
oi  any  of  like  import,  the  remedy  where  the  entry  at  first  was 
lawful,  and  only  the  distress  unreasonable,  is  not  by  an  action 
of  trespass  but  by  an  action  on  the  case.  Lynne  v.  Moody, 
2  Str.  851 ;  Thompson  v.  Wood  J^c.  4  Adol.  ic  El  N.  S.  493, 
45  Bug.  Com.  Law  Rep.  490 ;  Jones  v.  Murdaugh,  2  Leigh 
449 ;  AfcKinnfy  v.  Reader,  6  Watts  41.  That  is  when  there 
is  nothnig  subsequent  to  make  it  a  trespass;  as  there  might 
be  if  the  distress  was  abused.     2  Str.  851. 
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4.   Of  the  statutes  of  2  W.  ^  M.  c.  5,  and  11   Geo.  2,  c. 
19,    ^  19.     Where   the   distress   is  for  rent  justly   due^ 
what   is  the   remedy  for    subsequent   unlawful   act ;  foir 
example    remaining    on    the  premises   an   unreasonable 
time, 

Byr  the  statute  of  2  W.  &  M.  c.  6,  authority  was  given  the 
landlord  to  sell  the  goods  if  not  replevied  within  6  days.     The 
distrainer  was  not  a  trespasser  for  merely  keeping  the  goods 
on  the  premises  during  the   6  days.      Woglam    v.    Coper^ 
thwaite,  2  Dall.  69 ;  McKinney  v.  Reader,  6  Watts  38 ;  bat 
he  was  a  trespasser  if  he  did  not  remove  them  at  the  end  of 
the  5  days.     Gqffon  v.  Scott,  2  Str.  717. 

About  five  years  after  the  decision  in  Lynne  v.  Moody, 
there  was  passed  the  statute  of  11  Geo.  2,  c.  19,  ^  19,  from 
which  is  taken  the  following  provision  in  the  Code  of  Virgi- 
nia (p.  670,  c.  137,  ^  14). 

Where  distress  shall  be  made  for  rent  jnstlj  due,  and  any  irregaUr- 
itj  or  unlawful  act  shall  be  afterwards  done,  by  the  party  distrainlDg, 
or  his  agent,  the  distress  itself  shall  not  be  deemed  to  be  nnlawfiu, 
nor  the  party  making  it  be  therefore  deemed  a  trespasser  ah  initio; 
but  the  party  aggrieved  by  such  irregularity  or  unlawful  act,  may,  bj 
action,  recover  full  satis&ction  for  the  special  damage  he  shall  baie 
sustained  thereby. 

This  statute,  Lord  Denman  observes,  "  applies  only  where 
the  distress  is  lawful  in  its  inception  but  some  irregularity  is 
committed  in  concluding  it,  which  would  have  rendered  the 
party  a  trespasser  by  relation  at  common  law ;  and  now  by 
the  operation  of  that  statute,  he  is  not  to  be  so  considered 
but  the  tenant  is  to  recover  the  special  damage  sustained  by 
the  irregularity  and  no  more.^^  12  Adol.  6l  El.  488;  40  Eog. 
Com.  Law  Rep.  10&.  The  words  in  italics  it  will  be  ob- 
served are  not  in  the  Virginia  statute.  They  were  struck  oat 
by  the  joint  committee  on  revision. 

According  to  the  doctrine  discussed  in  the  Six  Carpenter^ 
case,  8  Rep.  146,  one  who  enters  by  leave  of  the  owner  and 
does  not  quit  at  the  time,  or  after  the  purpose  is  satisfied  to 
which  his  leave  extended  is  not,  by  merely  not  doing  what 
he  should,  a  trespasser.  11  East  402.  The  statute  of  U 
Geo.  2,  in  relation  to  distresses  having  provided  that  where 
the  entry  for  the  distress  is  lawful,  the  distrainer  shall  not  be 
deemed  a  trespasser  ab  initio  by  reason  of  any  irregaiarity  or 
unlawful  act  done  by  him  afterwards.  Lord  EUenhorwgh 
doubted  whether  the  mere  act  of  remaining  in  possession  of 
the  goods  on  the  premises  after  the  time  allowed  by  law  mitft 
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not  be  referred  to  the  original  lawful  entry.  The  true  test 
as  it  appeared  to  him  by  which  it  might  be  decided  whether 
a  mere  remaining  on  the  premises  without  a  new  breaking 
or  entering  be  properly  a  trespass,  where  the  original  breaking 
and  entering  is  protected  from  being  so,  by  the  statute,  is  by 
considering  whether  a  declaration  in  trespass  that  the  defend- 
ant with  force  and  arms  remained  on  the  premises  for  so  ma- 
ny days  without  more  would  be  good.  And  he  was  not 
aware  of  any  authority  or  principle  of  law  which  would  war- 
rant such  a  mode  of  declaring  in  trespass.  Winterbourne  v. 
Morgan^  II  East  402.  In  this  case  he  was  not  driven  to  the 
necessity  of  deciding  whether  the  mere  act  of  remaining  on 
the  premises  after  the  allowed  time  be  a  trespass  in  itself  in- 
asmuch as  the  act  of  removing  the  goods  after  such  time  ap- 
peared to  him  to  be  a  substantive  trespass;  and  that  notwith- 
standing the  party  removing  might  have  acquired  a  lawful 
property  in  the  goods  themselves  by  means  of  a  distress  origir 
nally  lawful.     Grose,  J.  agreed  on  the  same  ground. 

Lord  Denman  has  since  expressed  the  opinion  that  coOtin- 
aing  in  possession  after  a  proper  tender  is  ground  for  an  action 
of  trespass.  He  considered  that  Lord  EllenborougK's  doubts 
on  that  subject  in  Winterbourne  v.  Morgan,  were  not  well 
founded,  and  that  Le  Blanc,  J.  and  Bayley,  J.  took  a  right 
view  of  it.  Ladd  v.  Thomas,  12  Adol.  &  El.  117;  40  Eug. 
Com.  Law  Rep.  42. 

Under  the  act  of  parliament  as  to  poor  rates,  the  officer 
having  ascertained  who  is  the  person  rated  is  to  go  to  his 
boose,  and  if  he  finds  goods  which  belong  to  one  renting  un- 
der him,  he  may  take  them  under  the  warrant.  But  he  can 
only  justify  that  which  he  lawfully  does  under  the  warrant. 
He  has  a  right  to  stay  a  reasonable  but  not  an  unreasonable 
time  before  he  removes  the  goods.  In  an  action  of  trespass 
in  which  it  appeared  that  the  officer  said  unless  the  money 
was  paid  he  should  stay  five  days,  it  was  submitted  to  the  ju- 
ry whether  he  stayed  an  unreasonable  time  on  the  premises  or  ' 
not.     Peppercorn  v.  Hoffman,  9  M.  &  W.  628. 

5.  Action  against  sheriff  who  after  receiving  the  money 
under  a  fi,  fa,  levies  it,  or  who  after  levying  it  on  goods 
upon  debtor^ s  premises,  remains  there,  or  keeps  the  goods 
there,  an  unreasonable  time. 

If  a  sheriff  after  the  amount  of  an  execution  has  been  paid 
to  him  or  his  agent,  levy  the  same,  or  another  execution  for 
.the  same  debt,  an  action  will  lie  against  him.  Gregory  v. 
Shwman,  1  El.  &  Black.  368,  9;  72  Eng.  Com.  Law  Rep. 
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To  a  case  of  distress — such  as  existed  iu  Winterboume  t. 
Morgan,  11  East  402,  it  was  attempted  to  liken  the  case  o( 
a  fieri  facias  under  which  there  was  an  entry  on  premises 
and  a  sale  of  goods  which  might  have  been  easily  removed 
in  a  few  hours  but  were  not ;  the  sale  having  been  on  the 
26th  of  April  and  possession  kept  till  the  6th  of  May.  (one 
day  after  the  return  of  the  writ,)  during  all  which   time  the 
officers  were  constatitiy  on  the  premises.     It  was  argued  that 
at  the  return  of  the  writ  a  new  trespass  commenced,  and  al- 
though  the  execution  might  he  a  good  justification  as  to  the 
original  entry,  and  the  remaining  in  the  house  until  the  re- 
turn day,  yet  when  the  sheriff's  authority  ceased,  the  defen- 
dants became  trespassers.     But  the  declaration  alleging  oiie 
continued  trespass  in  entering  the  plaintiff's  house  and  conti- 
nuing therein  and  disturbing  the  plaintiff's  possession,  the  de- 
fendants succeeded   on  their   plea  justifying  under  the  fieri 
facias.     Grose,  J.  said,  <'  if  this  irregularity  makes  the  deferi- 
datits'  act  a  trespass,  it  makes  it  to  be  a  trespass  ab  iuitit, 
that  is  from  the  time  of  the  defendants'  entry ;"  but  it  duel 
not  make  it  a  new  trespass.     Mansfield,  C.  J.  said,  '*  whocaa 
tell  when  the  new  trespass  began  ?  the  plaintiff  oueht  to  have 
newly  assigned."     Artkenhead  v.  Blades  tfc,  6  Taunt  198^ 
1  Eng.  Com.  Law  Rep.  75.     The  correctness  of  the  first  re- 
solution in  the  Six  Carpenters*  case,  to  wit:  that  the  parliei 
were  not  trespassers  ab  initio,  because  the  subsequent  act  was 
not  a  trespass,  was  discussed  in  Shorland  v.  Gavitt,  5  Btru. 
&  Cress.  485,  U  Eng.  Cora.  Law  Rep.  279.     There  the  ac- 
tion of  trespass  was  for  entering  a  dwelling  house  and  reiotiii- 
ing  there  a  long  time,  until  the  plaintiff  to  obtain  quiet  aiid 
peaceable  possession  paid  to  the  defehdant  a 'sum  of  money. 
To  a  plea  setting  up  the  acts  of  the  defendant  as  done  bf 
him  as  a  bailiff  under  a  fi.  fa.,  the  plaintiff  filed  a  reiJicatioo 
which  did  not  allege  that  the  defendant  held  the  goods  longer 
than  he  was  entitled  so  to  do;  but  that  he  extorted  and  took 
£  3.  10.  more  than  he  was  authorized  to  levy.     This  was 
paid  at  one  and  the  same  time  with  the  money  lawfully  rt^ 
ceived  under  the  execution ;  and  until  a  part  was  |>aid,  the 
bailiff  had  a  right  to  keep  possession.     The  replication  wai 
therefore  adjudged   bad.     Referring  to  the  Six  Carpenters^ 
case,  Littledale,  J.  said,  '*  whether  there  is  much  good  sense 
in  that  case  it  is  unnecessary  to  say.     For  the  decision  of  tlie 
present  qupstion  it  suffices  to  say  that  in  every  instance  pnt 
by  Lord  Coke  there  was  a  subsequent  act  of  tres|iass,  which 
made  the  party  liable  to  be  treated  as  a  trespasser  ah  initio* 
Com.  Dig.  Trespass  (C.  3);  Dye  v.  Leatherdale,  3  Wils.2U, 
and  Taylor  v.  Cole,  3  T.  R.  298,  all  confirm  Lord  Coke's  rieir 
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of  the  case.  Here  no  act  of  trespass  subsequent  to  the  entry 
and  levy  is  shewn ;  the  replication  alleges  the  extortion  to 
have  been  before  the  writ  was  fully  executed.  There  are 
many  statutes  against  extortion,  but  in  none  of  them  is  it  said 
that  the  party  guilty  of  it  is  a  trespasser ;  nor  is  he  said  to  be 
in  any  of  the  instances  put  in  Com.  Dig.  tit.  Extortion^  or 
Trespass  ab  initio,^ ^ 

It  has  been  remarked  by  Parke,  B.  that  a  man,  whatever 
his  purpose  may  be  in  acting  according  to  the  authority  of  a 
writ,  is  justified  by  it  if  he  acts  according  to  it ;  but  if  he 
does  an  act  inconsistent  with  his  authority,  he  is  no  longer 
justified  by  it  but  is  either  a  trespasser  ab  initio  or  is  liable  to 
another  action  according  to  the  nature  of  the  inconsistent  act 
so  done.  Lucas  v.  Nockells,  10  Bingh.  157,  25  Eng.  Com. 
Law  Rep.  81.  The  writ  of  ^.  fa,  (the  same  judge  observes) 
impliedly  authorizes  the  sheriflf  to  enter  the  premises  for  the 
purpose  of  seizing  the  goods,  and  to  remain  there  for  such 
time  as  is  reasonably  necessary  for  the  execution  of  the  writ. 
That  is  an  authority  given  him  by  law ;  but  if  he  remains  for 
more  than  a  reasonable  time  he  cannot  justify  it.  In  that 
case  he  is  in  the  position  of  a  man  who  walks  into  another 
man's  house  without  any  authority,  and  who  is  therefore  a 
mere  trespasser ;  and  staying  in  the  house  for  more  than  a 
reasonable  time  is  the  same  thing.  The  objection  that  there 
k  a  difficulty  in  defining  what  a  reasonable  time  would  be, 
would  equally  apply  if  the  action  were  case  instead  of  tres- 
pass. 8  W.  H.  &  G.  243.  It  has  therefore  been  decided  by 
tbecoart  of  exchequer  that  an  action  of  trespass  will  lie  against 
a  sheriff  who  having  under  a  fieri  facias  entered  the  plaintiff's 
bouse  and  made  a  levy,  remains  afterwards  an  unreasonable 
time  in  the  house.  Playfair  v.  Musgrove,  14  M.  &  W.  246, 7 ; 
Ash  V.  Daunay,  8  W.  H.  &  G.  242.  in  Playfair  v.  Mus-^ 
grove,  the  sheriff  who  had  under  the  fi.  fa,  seized  and  sold  a 
lease  of  the  house,  was  not  allowed  to  set  up  against  the  plain- 
tiff who  was  in  actual  possession,  that  the  house  was  not  the 
plaintiff's  house;  it  was  not  for  the  sheriff  under  a  fi^ri  fa^ 
cias  to  execute  an  habere  facias  possessionem;  he  was  only 
to  make  such  an  act  of  sale  as  would  give  the  purchaser  a 
right  to  come  into  possession  and  enforce  his  right  by  eject- 
ment. 

Vol.  II.— 38 
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CHAPTER  LXIIL 

ACTION  FOR  A  MALICIOUS   PROSECUTION,  OR  A  KALICIOUS    ARREST 
OR   PROCEEDING   IN   A   CIVIL    SUIT,  OR  AN   ABUSE    OF    PROCESS. 

1.   General  principle.     How  it  is  applied  to  action  for  pros- 
ecution before  a  court  martiaU 

It  is  a  general  principle  that  where  it  can  be  shewn  that 
one  man  has  causelessly  and  maliciously  accused  another  of  a 
crime  or  has  otherwise  vexed  him  by  causelessly  and  mali- 
ciously  exercising  upon  him  to  his  damage,  powers  incident  to 
his  situation  of  superior,  the  injured  party  is  entitled  to  redress 
by  this  species  of  action.  Saville  v.  Roberts^  Gilb.  185; 
Jones  V.  Gwynn,  10  Mod.  148. 

The  great  and  important  question  whether  an  action  woald 
lie  for  a  groundless  prosecution  before  a  court  martial  was 
brought  into  judgment  for  the  first  time  in  Sutton  v.  Jekth 
stone,  1  T.  R.  693.  It  was  objected  in  arrest  of  judgmeot 
that  no  action  for  a  malicious  prosecution  will  lie  for  a  stibcM^ 
dinate  officer  against  his  superior  officer — the  commander  of 
a  squadron — for  an  act  done  in  the  course  of  discipline  and 
under  powers  incident  to  his  situation.  This  objection  was 
overruled  in  the  court  of  exchequer.  That  court  considered 
the  principle  of  the  action  as  ascertained  in  Saville  v.  Roberts^ 
Gilb.  185,  Ld.  Raym.  378,  9,  and  Jones  v.  Gwynn,  10  Mod. 
148,  to  be  general  and  universal ;  it  was  influenced  also  by  Wall 
V.  AfcNamara,  1  T.  R.  536,  and  Mostyn  v.  Pabrigas,  Cowp. 
175,  (cited  ante,  in  1  Rob.  Prac.  66,  7,)  which  being  cases 
wherein  one  species  of  action  is  supported  against  military 
men  in  command,  in  one  instance  by  a  subordinate  officer,  in 
the  other  by  a  person  subject  to  the  powers  incident  to  the 
situation  of  those  military  men  in  command,  for  acts  done  by 
colour  of  their  authority,  the  court  could  not  readily  see  why 
another  species  of  action,  differing  from  those  in  form  rather 
than  in  substance,  should  not  also  be  sustained.  1  T.  R.  5(& 
On  a  writ  of  error  the  exchequer  chamber  differed  from  the 
court  of  exchequer ;  and  the  reasons  on  which  the  opinion  of 
Lord  Mansfield  and  Lord  Loughborough  was  founded,  were 
reported  to  the  chancellor  and  afterwards  copied.  1  T.  R. 
644.  In  Virginia  there  has  been  a  tradition  that  these  reasons 
furnish  the  only  instance  in  Lord  Mansfield's  long  judicial  ca- 
reer of  an  opinion  written  out  by  him.  But  the  fact  is  not 
exactly  so.     In  1770  he  delivered  in  WoodfalTs  case,  6  Bur. 
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2664,  the  opinion  of  the  court  of  king's  bench,  and  deposited 
a  copy  of  it  with  the  clerk-assistant  of  the  house  of  lords. 
Sixteen  years  afterwards  (in  1786)  was  written  the  opinion  in 
Johnstone  v.  Sutton.  Though  not  the  only — it  was  perhaps 
the  last — instance  of  an  opinion  written  out  by  him ;  for  Lord 
ManifieU  was  then  in  his  82d  year,  and  his  attendance  in 
court  ceased  a  short  time  afterwards.  "  The  occasion,"  he 
said,  ''has  often  arisen  at  different  periods  of  time,  when 
men  of  the  fleets  put  upon  their  trials  before  a  court-martial 
have  thought  the  charge  without  a  probable  cause  and  have 
warmly  felt  the  injury  of  such  an  act  of  malice  or  oppression : 
yet  till  this  experiment  it  never  entered  into  any  man's  head 
that  such  an  action  as  this  could  be  brought ;  consequently 
there  is  no  usage,  precedent  or  authority  in  support  of  it." 
Adverting  to  the  sea  military  code  which  in  the  previous  reign 
was  collected  and  digested  into  an  act  of  parliament,  he  said, 
"This  military  law  hath  foreseen  that  though  it  is  necessary 
to  give  superiors  great  discretionary  power,  it  may  be  abused 
to  oppression  and  therefore  has  provided  against  such  abuse 
by  the  33d  article.  A  commander  who  arrests,  suspends  and 
puts  a  man  on  his  trial  without  a  probable  cause,  is  guilty 
within  that  article ;  but  the  same  jurisdiction  which  tries  the 
original  charge  must  try  the  probable  cause  ;  which  in  effect 
is  a  new  trial.  And  every  reason  which  requires  the  original 
charge  to  be  tried  by  a  military  jurisdiction,  equally  holds  to 
try  the  probable  cause  by  that  jurisdiction."  1  T.  R.  548,  9. 
Though  such  was  the  opinion  given  in  the  exchequer  cham- 
ber on  this  question,  that  court  did  not  consider  the  decision 
of  it  necessary  to  the  judgment  in  the  cause,  because  suppo- 
sing the  action  to  lie,  it  thought  judgment  ought  to  be  given 
for  the  defendant.  Id.  550.  In  the  house  of  lords  the  judg- 
ment of  the  exchequer  chamber  was  affirmed.     Id.  784. 

2.  Action  for  malicious  prosecution   before  a  court  of  com- 

mon  law. 

A  writ  of  conspiracy  properly  so  called  did  not  lie  at  the 
common  law  in  any  case  but  where  the  conspiracy  was  to  in- 
dict the  party  either  of  treason  or  capital  felony  and  a  verdict 
had  been  rendered  in  his  favour;  and  such  writ  must  be 
brought  against  two  at  least.  But  an  action  on  the  case  in 
the  nature  of  a  conspiracy  may  be  against  one.  Skinner  v. 
Ounimi  Sfc.  1  Saund.  230 ;  Saville  v.  RobertSy  Ld.  Raym. 
378,  9;  Subley  v.  Mott  ^c.  1  Wils.  210;  Jones  v.  Baker 
4^  7  Cow.  445 ;  Hutchins  v.  Hutchins,  7  Hill  107 ;  Biek- 
nell  r.  Dmion,  16  Pick.  489. 
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In  a  case  in  Virginia  it  was  insisted  that  though  a  person 
who  institutes  a  prosecution  maliciously  and  without  probable 
cause,  or  who  conspires  with  another  to  institute  such  prose- 
cution, is  liable  to  an  action,  in  the  one  case  for  a  conspiracy, 
in  the  other  for  malicious  prosecution,  yet  to  advise  another 
to  institute  such  prosecution  was  not  actionable.  The  decla- 
ration in  this  case  substantially  charging  that  the  defendant, 
maliciously,  and  without  probable  cause,  consulted  with,  ad- 
vised and  procured  a  third  person,  falsely,  maliciously,  and 
without  probable  cause,  to  prosecute  the  plaintiff  for  felony, 
this  advice  and  procurement  were  held  to  be  actionable. 
Mowry  v.  Miller ^  3  Leigh  661. 

An  action  will  not  lie  for  a  prosecution  unless  it  was  mali- 
cious and  without  probable  cause.     Arbuckle  v.  Taylor  ^c  3 
Dow.   180;  Purcell  v.  Macnamara,   1  Gamp.   199,   9  East 
361.     There  must  be  a  concurrence  of  the  two  things — ma- 
lice and  want  of  probable  cause.     Malice  alone  is  uot  suffici- 
ent  because  a  person  actuated  by  the  plainest  malice  may 
nevertheless  have  a  justifiable  reason  for  prosecution.     On  the 
other  band,  the  substantiating  the  accusation  is  not  essential 
to  exonerate  the  accuser  from  liability  to  an  action ;  for  he 
may  have  had  good  reason  to  make  the  charge  and  yet  be 
compelled  to  abandon  the  prosecution  by  the  death  or  absence 
of  witnesses  or  the  difficulty  of  producing  adequate  legal 
proof.     Tindal,  C.  J.,  in   Willans  v.  Taylor,  6  Bingh.  183, 
19  Eng.  Com.  Law  Rep.  48. 

3.  Action  for  a  malicious  arrest  or  proceeding  in  a  avU 

suit. 

On  the  authority  of  Saville  v.  Roberts,  1  Salk.  14,  an  ac- 
tion is  held  not  maintainable  to  recover  damages  sustained  by 
the  plaintiff  in  defending  a  vexatious  action  brought  against 
him  by  the  defendant.  Purton  v.  Honnor,  1  Bos.  &  PoL 
206.  In  other  words,  it  does  not  lie  merely  for  bringing  a 
suit  without  sufficient  ground.  Vanduzor  v.  Linderman,  10 
Johns.  106;  Bicknell  v.  Dorion,  16  Pick.  486. 

The  case  is  different  where  the  process  of  the  law  is,  with- 
out any  reasonable  or  probable  cause,  put  into  force  mali' 
dously.  If  thereby  another  is  prejudiced  in  property  or  pe^ 
son,  there  is  that  conjunction  of  injury  and  loss  which  is  the 
foundation  of  an  action  on  the  case.  3  El.  &,  Black.  937,  77 
Eng.  Com.  Law  Rep.  937;  Sinclair  v.  EUred,  4  Taoot.  7; 
OUnger  v.  McChesney,  7  Leigh  660. 

It  has  been  contended  that  where  a  plaintiff  after  issoiog  i 
writ  of  capias  ad  respondendum  recovers  the  debl,  the  kw 
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imposes  an  obligation  on  him  to  countermand  the  writ;  but 
it  was  held  that  for  the  mere  non-feasance  in  not  counter- 
manding it,  an  action  would  not  lie  ;  there  being  no  averment 
of  malice.  Scheibel  v.  Pairbain  Sf'c.  1  Bos.  &,  Pul.  388; 
Page  V.  Wiple^  3  East  314.  Lord  Ellenborough  thought  it 
was  not  the  duty  of  a  plaintiff  to  run  after  his  writ  which  has 
properly  issued,  in  order  to  stop  the  execution  of  it ;  but  that 
it  was  rather  the  concern  of  the  debtor  when  he  satisfied  the 
demand  to  ask  for  a  cotmtermand  of  the  writ  or  an  order  for 
his  discharge.  3  East  317.  In  the  two  last  cases  the  plain- 
tiffs in  the  suits  were  merely  passive.  There  is  another  case 
in  which  no  evidence  being  given  of  malice,  the  plaintiff  was 
nonsuited  notwithstanding  the  party  was  holden  to  bail  under 
an  alias  capias  issued  after  the  debt  was  discharged  and  a  re- 
ceipt given.  Gibson  v.  Chaters,  2  Bos.  ic  Pnl.  129.  This 
decision  was  questioned  by  Lawrence^  J.  in  Sinclair  v.  El- 
dred,  4  Taunt.  9.  But  Lord  Denman  has  thought  it  main- 
tainable as  the  affidavit  of  debt  was  made  before  the  payment, 
and  the  party  arresting  does  not  appear  to  have  known  of  the 
payment  when  the  alias  writ  was  taken  out.  6  Adol.  &  El. 
652,  33  Eng.  Com.  Law  Rep.  164. 

In  England,  when  a  debtor  taken  in  execution  tenders  to 
the  creditor  all  the  money  that  he  is  bound  to  pay  to  satisfy 
it,  it  is  the  duty  of  the  creditor  to  accept  the  same  in  satisfac- 
tion of  his  debt,  and  to  give  an  authority  to  the  officer  in 
whose  custody  the  debtor  is,  to  allow  the  debtor  to  go  at  large. 
The  refusal  of  the  creditor,  after  such  tender,  to  accept  the 
money  and  give  such  authority  to  the  sheriff  is  wrongful  and 
will  be  presumed  to  have  been  malicious^  in  4he  absence  of 
any  circumstances  to  rebut  the  presumption  of  malice,  and  an 
action  on  the  case  will  lie  against  him  for  such  wrongful  and 
malicious  act.  Crozer  v.  Pilling  Sfc.  4  Barn,  (x.  Cress.  26, 
10  Eng.  Com.  Law  Rep.  271.  Of  this  case  Lord  Denman 
has  said  that  he  thought  the  creditor  was  hardly  used,  7  Adol. 
Cc  El.  167,  34  Eng.  Com.  Law  Rep.  72 ;  but  he  has  since  no- 
ticed as  material  that  the  declaration  contained  an  averment 
that  the  refusal  was  malicious  and  without  reasonable  or  pro- 
bable cause.  10  Adol.  &  El.  N.  S.  169,  59  Eng.  Com.  Law 
Rep.  169. 

Sometimes  an  action  has  been  brought  for  issuing  execu- 
tion for  too  much.  Wentworth  v.  Ballen,  9  Barn.  Sc  Cress. 
840,  17  Eng.  Com.  Law  Rep.  506.  In  the  absence  of  any 
averment  of  malice,  or  of  the  want  of  reasonable  or  probable 
cause  for  enforcing  judgments  to  the  extent  to  which  they 
are  enforced,  it  has  been  adjudged  not  to  be  a  sufficient  ground 
of  action  that  the  judgments  had  been  partly  satisfied  by  pay- 
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ments  in  part  satisfaction,  and  that  the  defendants  wrongfully 
and  injuriously  enforced  them  for  the  whole  amount.  ^'  Pri» 
ma  facie,'^  said  Lord  Denman,  "  the  plaintiff  has  a  right  to 
take  out  execution  upon  an  unsatisfied  judgment  for  the 
amount  of  the  debt  or  damages  recovered.  If  the  judgment 
has  been  satisfied  in  part,  application  may  be  made  to  the 
court  of  chancery,  or  to  the  equitable  jurisdiction  of  the  court 
of  common  law,  to  restrain  the  plaintiff  from  taking  out  exe- 
cution or  rather  from  endorsing  and  executing  his  process  for 
more  than  is  actually  due ;  but  great  inconsistency  and  incon- 
venience  might  arise  if  the  merits  or  force  and  effect  of  a 
judgment,  remaining  wholly  unreversed,  and  good  upon  the 
face  of  it.  could  be  wholly  or  partially  questioned  in  a  colla- 
teral action  such  as  this,  in  which  the  gist  of  the  action,  as  it 
appears  by  the  declaration,  is  the  levying  for  the  whole  amount 
after  it  had  been  reduced  by  payments."  De  Medina  v. 
Grove,  10  Adol.  &  El.  N.  S.  168,  59  Eng.  Com.  Law  Rep. 
168.  This  judgment  was  affirmed  in  the  exchequer  cham- 
ber ;  Wilde,  C.  J.  saying  there  is  no  authority  to  shew  that 
the  employment  of  either  mesne  or  final  process  will  furnish 
ground  of  action  against  the  person  employing  it  unless  be 
has  acted  maliciously  and  without  probable  cause.  S.  C.  177. 
The  doctrine  is  admitted  by  Lord  Campbell.  He  says  ^'  pro- 
cess of  execution  on  a  judgment  seeking  to  obtain  satisfaction 
for  the  sum  recovered  is  prima  fade  lawful ;  and  the  creditor 
cannot  be  rendered  liable  to  an  action,  the  debtor  merely  al- 
leging and  proving  that  the  judgment  had  been  partly  satis- 
fied and  that  execution  was  sued  out  for  a  larger  sum  thaa 
remained  due  upon  the  judgment.  Without  malice  and  the 
want  of  probable  cause,  the  only  remedy  for  the  judgment- 
debtor  is  to  apply  to  the  court  or  judge  that  he  may  be  dis- 
charged, and  that  satisfaction  may  be  entered  up  on  payment 
of  the  balance  justly  due."  Churchill  v.  Siggers,  3  El.  dt 
Black.  937,  77  Eng.  Com.  Law  Rep.  937 ;  Tucker,  J.  in  Moore 
V.  Chapman,  3  H.  &  M.  265. 

But  it  would  not  be  creditable  to  our  jurisprudence  if  the 
debtor  had  no  remedy  by  action  where  his  person  or  his  goods 
have  been  taken  in  execution  for  a  larger  sum  than  remained 
due  on  the  judgment,  this  having  been  done  by  the  creditor 
maliciously  and  without  reasonable  or  probable  cause,  that  is, 
the  creditor  well  knowing  that  the  sum  for  which  execution 
is  sued  out  is  excessive,  and  his  motive  being  to  oppress  or 
injure  the  debtor.  For,  says  Lord  CampbeU,  "  the  court  or 
judge  to  whom  a  summary  application  is  made  for  the  debtor's 
liberation,  can  give  no  redress  beyond  putting  an  end  to  the 
process  of  execution  on  payment  of  the  sum  due,  althoagh  bj 
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the  excess  the  debtor  may  have  suffered  long  imprisonment 
and  have  been  utterly  ruined  in  his  circumstances."  Churchill 
V.  Siggers,  3  El.  &  Black.  937,  77  Eng.  Com.  Law  Rep.  937. 
In  this  case,  it  was  held  that  with  an  allegation  of  malice  and 
want  of  reasonable  or  probable  cause,  the  action  was  main- 
tainable. 

i.  When  it  is  necessary  to  shew  a  termination  of  the  ma^ 
licious  prosecution  or  suit.  Distinction  where  action  is 
for  abuse  of  process.  What  gives  right  of  action  there- 
for* 

To  sustain  an  action  for  a  malicious  prosecution  or  a  mali- 
cious arrest  in  a  civil  suit,  it  must  be  shewn  that  such  prose- 
cation  or  suit  is  terminated.  But  it  is  not  indispensable  that 
Che  termination  should  be  by  a  verdict.  Arundell  v.  White^ 
14  East  216 ;  Brook  v.  Carpenter,  3  Bingh.  297,  11  Eng.  Com. 
Law  Rep.  108 ;  Pierce  v.  Street,  3  Barn.  &  Adol.  397,  23  Eng. 
Com.  Law  Rep.  102. 

There  is  a  distinction  between  the  case  of  a  malicious  ar- 
rest, in  which  the  officer  at  least  is  instructed  to  pursue  the 
exigency  of  the  writ,  and  a  case  in  which  the  directions  given 
to  compel  the  party  to  yield  up  a  document  or  other  thing  are 
no  part  of  the  duty  enjoined  by  the  writ.  When  the  com- 
plaint is  that  the  process  of  the  law  has  been  abused  to  effect 
an  object  not  within  the  scope  of  the  process,  it  has  been  held 
immaterial  whether  the  suit  which  that  process  commenced 
has  been  determined  or  not,  or  whether  or  not  it  was  founded 
on  reasonable  and  probable  cause.  Grainer  v.  Hill,  4  Bingh. 
N.  C.  212,  33  Eng.  Com.  Law  Rep.  333. 

For  a  malicious  abuse  of  the  process  of  the  court  by  a  se- 
cond arrest,  or  action,  for  the  same  cause  of  action,  in  respect 
of  which  he  had  been  duly  discharged  upon  the  first,  an  ac- 
tion has  been  maintained,  where  the  act  was  averred  to  be 
done  without  any  reasonable  or  probable  cause  as  well  as  ma- 
liciously ;  although  there  was  no  averment  of  the  termination 
of  the  suit  m  which  the  second  arrest  was  made.  Heywood 
r.  ColUnge,  9  Adol.  &  El.  268,  36  Eng.  Com.  Law  Rep.  136. 
The  action  has  been  maintained  although  the  proceeding  was 
sot  by  arrest  but  by  a  mere  summons.  Pangbum  v.  Bull, 
1  Wend.  345.  The  court  in  this  case  rely  on  the  opinion  of 
Hobartf  0.  J.  in  Waterer  v.  Freeman,  Hob.  206. 
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CHAPTER  LXIV. 

ACTION   FOR   SLANDER   OR  LIBEL. 

1.   General  rule  as  to  what  action  lies  for.     It  lies  at  com^ 
mon   law  for  words  imputing  to  plaint^  an  indictable 

offence. 

This  action  lies  only  for  a  defamation  of  character  by  speak- 
ing, writing,  signs  or  pictures.  It  will  not  lie  for  an  injury  to 
reputation  occasioned  by  the  mere/ac/  of  an  illegal  search  for 
stolen  goods.     Faulkner  v.  Anderson^  Gilm.  227. 

The  first  action  for  words  to  be  found  in  the  English  books 
is  in  the  30  Edw.  3,  Lib.  Ass.  fo.  177,  pi.  19.     From  Lord 
Cokeys  Reports  we  learn  that  such  actions  were  rare  before  the 
days  of  Elizabeth,  but  '^  in  these  days  they  more  abound  than 
in  times  past."    4  Rep.  15  b.    Where  the  charge  of  a  felonious 
act  was  intended,  an  action  would  lie  for  saying  to  a  man  ^*it 
you  had  your  deserts,  you  had  been  hanged  before  now," 
Donne's  case,  Cro.  Eliz.  62 ;  or  for  saying  of  a  man  that  he 
murdered   or   killed   another,   Cooper   v.   Smith,  Cro.   Eliz. 
423 ;  Talbot  v.  Case,  Id.  823 ;  1  Freem.  278 ;  Rivers  v.  Lite, 
Str.  1130 ;  or  of  a  woman  that  she  killed  her  husband,  Toose 

4*  wife  V.  St. ,  Cro.  Eliz.  306 ;  or  of  the  plaintiff  that 

''  many  an  honester  man  hath  been  hanged,  and  a  robbery  bath 
been  committed,  and  I  think  he  was  at  it,  and  I  think  be  is  a 
horse  stealer."     Stich  v.  Wisedome,  Id.  348. 

At  the  period  embraced  by  the  reports  of  Cro.  Jac.  cases  of 
slander  had  greatly  increased  and  the  judges  in  their  desire  to 
put  a  stop  to  them  made  some  very  absurd  decisions.  In  one 
the  charge  was  that  the  plaintiff  <<  had  struck  his  eook  on  the 
head  with  a  cleaver  and  cleaved  his  head  :  the  one  part  lay  on 
one  shoulder  and  another  part  on  the  other;"  and  yet,  after 
verdict  for  the  plaintiff,  judgment  was  arrested  because  the 
averment  that  the  cook  was  killed  was  not  direct  bnt  only 
argumentative.  Holt  v.  Astgregg,  Cro.  Jac.  184.  Such  cases 
have  been  long  set  at  rest.     6  East  468. 

In  the  time  of  Car.  1,  an  action  was  sustained  for  maliciously 
saying  of  the  plaintiff  ''  he  was  arraigned  at  Warwick  for  stea- 
ling of  12  hogs  and  if  he  had  not  made  good  friends  it  had 
gone  hard  with  him."  Halley  v.  Stanton,  Cro.  Car.  268. 
Lord  Hardwicke  followed  this  case  in  an  action  in  the  10  Geo. 
2,  for  speaking  these  words,  "  R.  C.  was  in  W.  jail  and  tried 
for  his  life  and  would  have  been  hanged  (had  it  not  been  for 
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li.)  for  breaking  open  the  granary  of  farmer  A  and  stealing 
his  bacon."  Carpenter  v.  Tarrant,  Lee's  Rep.  Tenip.  Hardw. 
339. 

The  words  conveying  a  charge  of  an  indictable  offence,  an 

action  has  been  maintained  for  calling  a  man  thief.     1  Lev. 

134 ;  1  Bulse.  40 ;  Preem.  279 ;  Pen/old  v.  Westeole,  3  Bos. 

&  Pul.  335.     The  courts  have  overruled  the  case  in  3  Leon. 

231,  pi.  313,  and  maintained  an  action  for  saying  of  the  plain- 

tiflF  "  you  are  a  rogue  and  I  will  prove   you  a  rogue  for  you 

forged  my  name,"  Jones  v.  Heme,  2  Wils.  87 ;  or  "  thou  hast 

stolen  as  much  wood  and  timber  as  is  worth  20s,"  Higges  v. 

iiu^/tn,  Yelv.  152;  or  ''there  is  a  thievish  young  man:  he 

stole  £  200  worth  of  plate,"  Craft  v.  Boite,  1  Saund.  246 ; 

Id.  246  b;  or  "he  stole  my  box  wood."     Baker  v.  Pierce, ^ 

Ld.  Raym.  959,  Salk.  695,  Holt  654,  6  Mod.  23.     In  short, 

the  action  lies  if  the  words  contain  an  imputation  of  an  offence 

which   is  indictable  or  liable    to    punishment.      Onslow   v. 

Home,Z  Wils.   186;  Ctirlis  v.  Curtis,   10  Btngh.  480,  25 

Eng.   Com.   Law  Rep.  206  ;  Com.  Dig.  tit.  Action  on  the 

case  for  defamation  F  20;  Brocker  v.  Coffin,  5  Johns.  191; 

Widrig  V.  Oyer  4*  W^>  ^3  Id.  124 ;  Burtch  v.  Nicker son^ 

17  Id.  218;  Bissell  v.  Cornell,  24  Wend.  354;  Jackson  v. 

Weisiger,  2  B.  Monroe  215.     It  lies  although  the  imputation 

be  of  an  offence  committed  in  another  state.      Van  Ankidi  v. 

West/all,  14  Johns.  233.     It  has  been  maintained  for  speaking 

of  an  apothecary  words  which,  as  explained  by  the  inuendo, 

amounted  to  a  charge  that  he  had  been  guilty  of  manslaughter 

io  causing  the  death  of  a  child  by  administering  an  injection 

with  gross  ignorance  and   with  culpable   want  of  caution. 

Edsall  V.  Russell,  4  Man.  &  Grang.  1099,  43  Eng.  Com.  Law 

Rep. 

2.  Distinction  between  imputing  a  felony  and  a  mere  sus^ 
picion  of  felony  ;  and  between  imputing  what  is  a  legal 
offence  and  what  is  not. 

But  there  is  a  distinction  between  words  which  impute  to 
the  plaintiff  an  absolute  charge  of  felony  and  words  which 
impute  to  him  a  mere  suspicion  of  felony,  Tozer  v.  Mashford^ 
6  W.  H.  d&  O.  538:  and  a  distinction  between  imputing  to  a 
person  an  offence  liable  to  punishment  and  imputing  to  him 
merely  the  defect  or  want  of  moral  virtue  or  moral  duties  or 
obligations,  Onslow  v.  Home,  3  Wils.  186 ;  the  rule  of  Small 
V.  Hammon,  1  Bulstr.  40,  being  disapproved,  Holt  v.  Schole- 
field,  6  T.  R.  694. 
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Tbe  words  must  amount  to  the  charge  of  a  legal  offence. 
In  a  late  case  the  court  said  that  perhaps  by  construing  the 
words  of  the  second  count  very  closely  they  might  be  consid- 
ered as  approximating  to  a  criminal  charge — but  that  was  not 
sufficient ;  for  where  a  party  makes  a  charge  of  slander,  it  is 
for  him  to  shew  that  the  words  bear  a  slanderous  sense.  The 
words  being  <<  he  made  up  the  medicines  wrong  through  jea- 
lousy, because  I  would  not  allow  him  to  use  his  own  judg* 
ment,"  the  court  was  of  opinion  that  they  did  not  convey  any 
charge  of  an  indictable  offence.  "  There  is,"  said  Tindalj  C. 
J.,  "  no  inuendo  that  the  defendant  meant  to  impute  that  the 
medicines  occasioned  any  injury  to  the  child ;  so  that  whether 
they  were  noxious  or  perfectly  innocent  is  left  entirely  in 
doubt.  An  indictment  for  mala  praxis  could  not  be  supported 
without  shewing  that  there  had  been  gross  and  culpable  neg- 
ligence or  that  the  party  knew  that  great  mischief  would  be 
likely  to  result  from  what  he  did  or  from  the  medicines  be 
was  about  to.  exhibit."  Edsall  v.  Russell,  4  Man.  Cl  Gr. 
1099,  53  Eng.  Com.  Law  Rep.  565.  In  this  case  no  objeo- 
tion  was  made  to  the  third  count,  the  charge  contained  in 
which  was  either  negligence  or  want  of  proper  knowledge  of 
medicine. 

3.  How  far  meaning  of  words  may  be  fixed  by  an  invr 

endo. 

The  purpose  of  the  inuendo  is  stated  in  1  Saund.  243  {i)> 
It  was  established  in  the  days  of  Elizabeth  and  of  James  the 
first,  that  it  would  not  serve  when  the  words  themselves  were 
not  slanderous.  Hext  v.Yeomans,  ARep.  15 b.  It  might  contaio 
and  design  the  same  person  who  was  named  in  certain  before. 
But  it  could  not  make  certain  a  person  who  was  uncertain  before. 
Nor  could  it  alter  the  matter  or  sense  of  the  words  themselves 
by  extending  them  by  imagination  of  an  intent  not  appearing 
by  the  words  upon  which  the  action  was  grounded.  James 
V.  Ruilech,  4  Rep.  17.  The  rule  was  verba  accipienda  sunt 
in  mitiori  sonsti.  Barham  v.  NethersaU^  Id.  19  a,  b;  Lovett 
V.  Hawthorn,  Cro.  Eliz.  834.  The  courts  would  not  let  the 
words  sustain  an  action  if  by  intendment  they  could  have  any 
favourable  or  reasonable  construction.  Holies  v»  Briseow  if 
wife,  Cro.  Jac.  58. 

A  century  later  a  court  would  after  verdict  sustain  the  so* 
tion  if  from  the  whole  frame  of  the  words  they  seemed  to 
have  been  spoken  by  way  of  imputation ;  it  would  not  be 
trying  whether  there  might  not  be  a  possible  case  in  whick 
words  spoken,  by  way  of  scandal,  might  not  be  innoceatlf 
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said,  whereias  if  that  were  in  truth  the  case  the  defendaol 
woald  have  justified  or  the  verdict  been  otherwise.  Ward  v. 
Reynolds,  cited  in  Cowp.  278.  Lord  Mansfield  thought  this 
ease  founded  in  strong  sense  and  reason.  When  the  inuendo  to 
the  words  was  that  they  mean  <<  guilty  of  the  murder  of  D.  D." 
and  the  jury  by  their  verdict  found  such  to  be  the  meaningi 
he  thought  that  after  verdict  the  court  should  not  be  guessing 
and  inventing  a  mode  in  which  it  might  be  barely  possible  for 
those  words  to  have  been  spoken  by  the  defendant  without 
meaning  to  charge  the  plaintiff  with  being  guilty  of  murder. 
Where  he  said,  the  words,  from  their  general  import,  appear  to 
have  been  spoken  with  a  view  to  defame  a  party,  the  court 
ought  not  to  be  industrious  in  putting  a  construction  upon 
tbem  different  from  what  they  bear  in  the  common  accepta- 
tion and  meaning  of  them.  Oldham  v.  Peake,  2  W.  Bl. 
959;  Peake  v.  Oldham,  Cowp.  275;  Pelton  v.  Ward,  3 
Gaines's  Rep.  77;  Van  Rensselaer  v.  Dole,  1  Johns.  Cas. 
279 ;  Brown  v.  Lamberton,  2  Binn.  34 ;  Hayle  v.  Young,  1 
Wash.  150;  Roane,  J.,  in  Cave  v.  Shelor  ^  wife,  2  Muuf. 
194. 

The  rule  has  since  prevailed,  that  a  court  must  read  the 
words  in  the  sense  in  which  the  hearers  would  at  the  time 
they  were  spoken  understand  them — must  give  them  the  mean- 
ing which  they  would  bear  in  the  ordinary  acceptation — must 
construe  them  in  the  plain  and  popular  sense  in  which  the 
rest  of  the  world  would  understand  them.  Woolnoth  v.  Mea- 
dows, 5  East  463 ;  Roberts  v.  Camden,  9  Id.  96 ;  Pelton  v. 
Ward,  3  Gaines's  Rep.  77 ;  Van  Rensselaer  v.  Dole,  1  Johns. 
Caa.  279 ;  Brown  v.  Lamberton,  2  Binn.  34 ;  Hoyle  v.  Young, 
1  Wash.  150;  Roane,  J.,  in  Cave  v.  Shelor  Sf  wife,  2  Munf. 
194. 

i.  If  the  words  according  to  their  true  meaning  do  not  im^ 
pute  an  indictable  offence,  the  general  rule  at  common  law 
is  that  they  are  not  actionable.  Distinction  between  im- 
puting  perjury — which  is  indictable ;  and  imputing  only 
swearing  to  a  lie-^  which  is  not  indictable. 

It  was  laid  down  in  Smale  v.  Hammon,  1  Bulstr.  40,  that 
words  are  actionable  if  they  tend  to  the  infamy,  discredit  or 
disgrace  of  the  plaintiff.  But  this  case  is  against  the  current 
of  the  authorities.  They  shew  that  it  is  actionable  to  say  of 
a  man  that  he  is  perjured,  or  that  he  has  forsworn  himself 
tfi  such  a  court,  Brittridge's  case,  4  Rep.  19,  a.  b. ;  Roberts 
▼.  Camden,  9  East  77 ;  but  not  simply  to  say  of  him  he  has 
foraworn  himself;  these  words  not  necessarily  implying  that 
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he  has  forsworn  himself  before  a  justice,  or  in  a  judicial  pro- 
ceeding, Gurneth  v.  Derry,  3  Lev.  166;  HoU  v.  Seholefield^ 
6  T.  R.  691.  They  are  not  actionable  unless  it  be  shewn  by 
a  colloquium  in  the  introductory  part  of  the  declaration  that 
they  are  to  be  understood  in  a  criminal  sense.  S.  C. ;  Skin* 
ner  v.  Trobe,  Cro.  Jac.  190 ;  Page  v.  Keible,  Id.  436. 

The  distinction  between  a  charge  that  one  is  perjured,  and 
a  charge  that  he  is  forsworn,  has  been  acted  on  in  Pennsyl- 
vania, Shaffer  v.  Kintzer,  1  Binn.  637 ;  Packer  v.  Spangkr 
^  wife,  2  Binn.  60 ;  and  in  New  York.  While  a  count  al- 
leging it  to  have  been  said  of  the  plaintiff,  '<  you  have  per- 
jured yourself  as  one  of  the  overseers  of  the  town,"  was  suffi- 
cient, a  count  was  adjudged  bad  which  alleged  it  to  have  been 
said  of  him,  ''you  have  sworn  to  a  lie;''  that  not  necessarily 
implying  that  he  had  perjured  himself,  since  he  might  have 
sworn  to  a  falsehood  without  being  conscious  that  it  was  such ; 
and  there  being  no  allegation  of  any  court  or  competent  officer 
before  whom  the  plaintiff  swore.  Hopkins  v.  Bredle,  I  Caines' 
Rep.  347.  This  rule  was  followed  in  Stafford  v.  Green,  1 
Johns.  505,  and  Ward  v.  Clark,  2  Id.  12,  but  its  application 
was  restrained  in  McClaughey  v.  Wood,  6  Johns.  82,  and 
Nevin  v.  Munn,  13  Johns.  48,  by  reason  of  the  colloquium. 

5.  Distinction  in  England  and  some  of  the  United  States 
between  imputing  incontinence  or  adultery  ;  and  imputing 
to  a  woman  that  she  keeps  a  bawdy  house. 

In  Elizabeth's  time,  the  calling  a  man  adulterer,  fornicator, 
&c.,  was  defamation  merely  spiritual,  determinable  only  in  the 
spiritual  court  in  a  suit  for  the  punishment  of  the  s\n,  pro  sa- 
lute  animcB.  Palmer  v.  Thorpe,  4  Rep.  19,  a.  b.  No  action 
would  lie  for  calling  the  plaintiff's  wife  a  whore.  To  an 
argument  that  action  was  maintainable  in  London  for  these 
words,  (though  not  at  the  common  law)  it  was  answered,  that 
''such  custom  to  maintain  actions  for  such  babbling  words 
is  against  law."     Oxford  S^  wife  v.  Cross,  4  Rep.  17,  b. 

Such  words  were  not  actionable  until  the  act  made  in  Ofi- 
ver  CromweWs  time  against  adultery  and  incontinence.  Wall 
Sf  wife  V.  Bye,  Styles  352.  Nor  were  they  actionable  after 
the  restoration  of  Charles  the  second :  that  act  being  then 
null.  Gardiner  Sj"  wife  v.  Parker,  Hardres  107 ;  Howes  tf 
wife  V.  Wheeler,  T.  Raym.  81 ;  Gascoigne  ^  wife  v.  Ambler, 
2  Ld.  Raym.  1004.  In  the  reign  of  George  the  first,  there 
are  instances  of  the  custom  of  London  being  allowed.  Hunt 
V.  Hargell,  Port.  347 ;  Cook  v.  Wingfield,  Id. ;  Viean  r. 
Worth,  Sir.  471 ;  Hodgkins  ^  wife  v.  Corbel  4*  wife,  Id.  645; 
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but  it  was  sometimes  disallowed  when  not  relied  on  in  due 
time,  Hunt  v.  Hargell,  Fort.  347 ;  Cook  v.  Wingfield,  Id. 

These  and  other  cases  shew  that  at  common  law  it  was  ac- 
tionable to  say  of  a  woman  she  is  a  strumpet  and  bawd,  and 
kept  a  bawdy  house,  Newton  ^  wife  v.  Masters,  2  Lev.  233, 
1  Freem.  278;  or  to  say  of  her  simply,  **she  kept  a  bawdy 
house  in  George  street ;''  for  these  words  if  true  would  have 
subjected  her  to  an  indictment,  Martin  v.  Stilwell,  13  Johns. 
175;  but  it  was  not  actionable  to  charge  a  wife  with  adultery, 
Buys  Sf  wife  v.  Gillespie,  2  Johns.  115;  or  to  say  of  a  woman, 
"she  is  a  common  prostitute,"  Brooker  v.  Coffin.  5  Johns. 
191;  or  words  imputing  that  she  is  a  swindler  and  a  prosti- 
tute, without  alleging  special  damage,  Welby  v.  Elston,  8  Man. 
Gr.  d&  Scott  142,  65  Eng.  Com.  Law  Rep.  The  intro- 
duction in  the  declaration  of  the  word  maliciously  will  not 
make  actionable  words  which  are  mere  words  of  reproach. 
Peise  V.  Under,  3  Bos.  &  Pul.  372. 

6.  For  words  not  otherwise  actionable,  action  may  lie  if  there 
be  special  dam^ige. 

Words  for  which  an  action  would  not  otherwise  lie,  would 
be  actionable  if  by  reason  thereof  there  was  special  damage. 
4  Rep.  16 ;  Taylor  v.  Hall,  2  Str.  1189;  2  T.  R.  475.  For 
example,  it  will  lie  if  by  reason  of  the  words  the  marriage  to 
a  person  to  whom  the  plaintiff  was  engaged  was  prevented. 
Davis  v.  Gardiner,  2  Rep.  16.  When  such  special  damage 
was  laid  the  action  would  lie  as  well  for  words  spoken  of  a 
man  as  of  a  woman.  Matthew  v.  Cross,  Cro.  Jac.  323 ;  Sou-- 
thold  v.  Daunston,  Cro.  Car.  269. 

An  action  may  lie  for  calling  a  widow,  whore,  when  she 
holds  an  estate  while  sole  and  chaste,  and  the  words  are  spoken 
falsely  and  maliciously,  with  intent  to  oust  her  of  her  estate, 
Bais  V.  Bois,  Lev.  134;  or  for  imputing  to  a  lady  infamy, 
and  thereby  depriving  her  of  an  income  which,  but  for  this 
imputation,  she  would  have  had  from  the  bounty  of  others. 
Moore  v.  Meager,  1  Taunt.  39. 

But  the  principle  is  that  to  sustain  an  action  for  words  not 
in  themselves  actionable,  there  must  be  some  certain,  or  at 
least  probable,  temporal  loss  or  damage,  De  Grey,  C.  J.,  in 
Onslow  V.  Home,  3  Wils.  187 ;  some  damage  which  is  a  legal 
and  natural  consequence  of  the  words  spoken.  Vicars  v.  TFi^ 
oock$,  8  East  1. 
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7.  How  on  the  principle  of  special  damage  it  became  estab^ 
lished  that  an  action  would  lie  for  words  spoken  of  a  person 
in  office,  or  in  a  certain  profession,  trade  or  business. 

The  cases  were  somewhat  contradictory  as  to  words  which 
spoken  of  a  private  man  wonid  not  be  actionable,  being  ac- 
tionable when  spoken  of  a  person  in  office.     Waldegrave  v. 
Agas,  Cro.  Eliz.  191;  Moore  v.  Foster,  Yelv.  62;  Smith  y. 
Turner,  Cro.  Eliz.  202 ;   Taxburgh  v.  Day,  Id.  484.     There 
is  no  doubt  that  actions  in  which  such  a  distinction  was  taken 
have  been  maintained.     Clargis  v.  Row,  3  Lev.  30,  Freem. 
280;  How  v.  Pnnne,  2  Ld.  Raym.  812,  7  Mod.  107,  2  Salt 
694.     It  was  early  adjudged  actionable  to  say  of  the  chief 
baron  he  was  a  corrupt  judge,  4  Rep.  16, 19,  a.  6. ;  and  in  other 
cases  a  scandal  was  held  actionable  when  it  touched  the 
plaintiff  in  his  oath  of  office,  and  in  his  profession  by  which 
he  gets  his  living,  Blunden  v.  Eustace,  Cro.  Jac.  604;  Kin^ 
ney  v.  Nash,  3  Comstock  177  ;  as  in  the  case  of  a  clerk  of  a 
court  sworn  to  deal  duly  without  corruption  in  his  office,  to 
say  of  him  you  are  well  known  to  be  a  corrupt  man  and  to 
deal  corruptly,  Birckley^s  case,  4  Rep.  16. 

An  action  was  maintained  for  saying  of  the  plaintiff  he  co- 
vereth  and  hideth  felonies  and  is  not  worthy  to  be  a  justice 
of  the  peace ;  for  if  this  were  true,  it  was  against  his  oath  and 
office,  and  a  good  cause  to  put  him  out  of  the  commission, 
and  he  might  be  indicted  and  fined  for  it,  Strickley  v.  B^ 
head,  4  Rep.  16 ;  and  for  saying  of  him  he  is  a  forsworn  JQ^ 
tice  and  not  fit  to  sit  upon  the  bench ;  these  words  being 
spoken  of  him  in  respect  to  his  office,  Cain  v.  Osgood,  I 
Lev.  280 ;  and  for  saying  of  him  that  in  an  examination  taken 
before  him  he  did  put  in  of  his  own  head  these  words:  "J. 
S.  did  steal  20  sheep  of  a  man ;"  what  was  so  said  being  re- 
garded as  imputing  to  the  justice  that  the  matter  ezproned 
by  those  words  was  not  confessed  by  the  examinant,  but  ad- 
ded by  the  justice  of  his  own  invention.  In  the  same  aetioo 
it  was  alleged  that  the  defendant  spoke  these  other  words  of  tht 
justice,  **  H  was  a  debauched  man  and  is  not  Jit  to  be  a  jus* 
tice  of  the  peace.^^  It  was  argued  that  these  words  were  spo- 
ken in  relation  to  what  he  was  in  time  past  before  he  was  a 
justice,  and  not  as  he  was  at  the  time  of  the  speaking  ;  and 
the  court  considering  these  words  could  not  touch  the  justice^ 
office  at  present,  gave  judgment  for  the  defendant.  Hammd 
V.  Kingsmill,  Styles  22,  210.  In  another  case  of  an  aclioa 
brought  by  a  man  filling  the  office  of  justice,  it  was  consi- 
dered the  same  as  if  the  defendant  had  said  that  the  plaintiff 
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it  a  villain  in  the  execution  of  his  office^  a  rascal  in  its  execu- 
tion, and  a  liar  in  its  execution,  which  carry  with  them  a  great 
imputation  against  the  plaintiff's  integrity  and  behaviour  in 
the  office ;  and  judgment  was  given  for  the  plaintiff.  Aston 
V.  Blagrave,  2  Ld.  Raym.  1369;  Str.  617,  1168;  Port.  206; 
8  Mod.  270.  Yet  when  it  was  said  of  a  justice  he  is  a  fool, 
an  asSj  a  beetle  headed  justice^  all  that  could  be  done  was  to 
bind  the  offender  to  his  good  behaviour  for  his  sauciness  of  a 
magistrate.  Bell  v.  Neal,  1  Lev.  52 ;  1  Ld.  Raym.  423.  The 
action  would  lie  for  charging  him  with  dishonesty  or  corrup- 
tion, but  not  for  imputing  to  him  merely  a  want  of  ability 
which  he  could  not  help.  There  was  a  distinction  between 
imputing  ignorance  to  one  holding  an  office  merely  of  credit, 
and  imputing  it  to  one  holding  an  office  of  profit.  How  v. 
Prinn,  2  Salk.  694.  When  it  was  argued  that  words  spoken 
of  an  officer  or  magistrate  are  not  actionable  unless  they  carry 
an  imputation  of  a  criminal  breach  of  duty,  De  Grey,  C.  J. 
said  he  would  not  give  this  his  sanction;  because  he  thought 
for  imputation  of  ignorance  to  one  in  a  profession  or  an  office 
of  profit,  an  action  would  certainly  lie.  Onslow  v.  Home,  3 
Wils.  186. 

Words  spoken  of  one,  having  a  trade  or  dealing,  which 
might  be  no  ground  of  action  if  not  applied  to  his  trade  or 
dealing,  (Collis  v.  Mabin,  Cro.  Car.  282;  Harvey  v.  Martin^ 
T.  Raym.  75 ;  Todd  v.  Hastings,  2  Saund.  307 ;  Tamlin  v. 
Hamlin,  1  Show.  176;)  yet  might  be  actionable  if  when 
taken  in  the  sense  in  which  the  hearers  understood  them, 
they  did  apply  to  him  as  a  tradesman,  and  would  touch  him 
in  his  trade  or  .business,  j^armon'^  case,  Gilb.  114;  Bulst. 
40 ;  1  Freem.  276, 7 ;  Southam  v.  Allen,  T.  Raym.  231 ;  Read 
V.  Hudson,  1  Ld.  Raym.  610 ;  Yin.  Abr.  Action  for  words,  S. 
a  2;  Id.  U.  pi.  6,  18. 

From  the  previous  determinations,  De  Grey,  C.  J.  deduced 
this  general  rule  that  '<  words  are  actionable  when  spoken  of 
a  person  in  an  office  of  profit  which  may  probably  occasion 
the  loss  of  his  office,  or  when  spoken  of  persons  touching 
their  respective  professions,  trades  or  business,  and  do  or  may 
probably  tend  to  their  damage."  Onslow  v.  Home,  3  Wils. 
186.  In  the  report  of  the  same  case  in  2  W.  Black.  753,  the 
role  is  expressed  to  be  *'  if  the  words  be  of  probable  ill  conse- 
qnence  to  a  person  in  a  trade  or  profession,  or  an  office." 
An  objection  has  been  made  to  the  rule,  as  expressed  in 
both  reports,  that  the  words  probably  and  probable  are  too  in- 
definite and  loose.  In  a  case  in  which  it  was  only  on  the 
groand  of  the  plaintiff  being  clerk  to  a  company  that  the 
words  spoken  of  were  actionable,  it  was  objected  by  the  de* 
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fendant  that  in  the  declaration  it  was  not  alleged  that  they 
were  spoken  of  him  in  reference  to  his  character  or  conduct 
as  clerk ;  that  they  did  not  from  their  tenor  import  that  thejr 
were  spoken  with  any  such  reference;  that  they  did  not  im- 
piite  to  him  the  want  of  any  qualification  such  as  a  clerk 
ought  to  have,  or  any  misconduct  which  would  make  him 
unfit  to  discharge  faithfully  and  correctly  all  the  duties  of 
such  a  clerk.  Bayley^  B.,  after  adverting  to  the  rule  laid 
down  by  De  Grey,  C.  J.,  said,  that  unless  the  words  proba* 
bly  and  probable  are  considered  as  equivalent  to  having  a  na* 
tural  tendeiicy  to^  and  are  confined  within  the  limits  above 
expressed  in  stating  the  defendant's  objections,  of  shewing 
the  want  of  some  necessary  qualification  or  some  misconduct 
in  the  office,  it  goes  beyond  what  the  authorities  warrant. 
**  Every  authority,"  he  said,  **  which  I  have  been  able  to  find 
either  shews  the  want  of  some  general  requisite,  as  honesty, 
capacity,  fidelity,  &c.  or  connects  the  imputation  with  the 
plaintiff's  office,  trade  or  business."  Lumby  v.  AUday,  1  Or. 
&  Jerv.  305 ;  1  Tyrwh.  224.  Accord.  Dole  v.  Van  Renssor 
laer,  1  Johns.  Cas.  330. 

8.  Particularly  of  the  action  for  words  spoken  of  clergymen. 

An  action  was  maintained  in  Dr.  Sybthorpe^s  case  for  say- 
ing Dr.  S.  is  robbing  the  churchy  and  saying  at  another  day 
Dr.  S.  hath  robbed  the  church.  Cro.  Car.  417 ;  Sir  W.  Jones 
366.  Although  it  was  objected  that  robbing  the  church  is  an 
intention  to  do  an  act  and  is  not  felony,  yet  it  was  answered 
that  for  saying  such  a  person  is  robbing  such  a  man  or  ravish- 
ing  such  a  woman,  an  action  lies.  Such  being  stated  in 
Croke  to  be  the  ground  of  the  judgment,  this  case  (notwith- 
standing what  has  been  lately  said  in  9  W.  H.  &;  O.  299,) 
does  not  overrule  Parrai  v.  Carpenter,  Cro.  Eliz.  502,  in 
which  it  was  held  an  action  would  not  lie  for  saying  of  a 
preacher  he  is  an  adulterer  and  has  had  two  children  by  ano- 
ther's wife.  This  decision  proceeds  on  the  ground  that  that 
which,  according  to  the  rule  stated  ante,  p.  604,  would  not  be 
deemed  defamatory  when  said  of  a  layman,  would  not  be 
deemed  defamatory  when  said  of  a  parson,  unless  there  was 
special  damage  in  respect  to  his  spiritual  function.  Osbmn 
V.  Pool,  1  Ld.  Raym.  236.  But  this  ground  would  not  now 
be  sufficient  to  sustain  Parrat  v.  Carpenter.  For  now  it  is 
considered  clear  that  the  charge  of  incontinence  made  against 
a  beneficed  clergyman,  and  alleged  to  have  been  committed 
whilst  he  is  acting  as  such,  necessarily  tends  to  do  him  injory 
in  bis  professional  character  and  to  endanger  him  in  the  en- 
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joyment  of  his  office  of  parson,  and  is  therefore  actionable. 
Gallwey  v.  Marshall,  9  W.  H.  &  G.  301.  So  it  is  actionable 
to  cast  on  one  an  imputation  of  cheating  and  swindling  while 
a  clergyman.  Pemberton  v.  Colls,  10  Adol.  &  El.  N.  S.  461, 
69  Eng.  Com.  Law  Rep. 

•  If  one  to  defeat  a  divine  of  a  benefice  made  a  charge  against 
him  which  caused  him  to  lose  his  preferment  and  thereby  sus- 
tain damage,  this  even  in  Elizabeth's  time  was  deemed  action- 
able. 4  Rep.  17  a.  Charging  a  parson  with  making  a  sedi- 
tious sermon  and  moving  the  people  to  sedition  was  deemed 
actionable  because  the  parson  was  thereby  scandalized  in  his 
function.  4  Rep.  19  a,  b.  The  rule  in  England  was  and  is 
that  an  action  lies  for  making  against  the  plaintiff  such  an 
imputation  of  incontinence  or  other  misconduct  as  caused  him 
to  lose  a  parsonage  or  chaplainship,  or  otherwise  sustain  a 
temporal  damage.  Dodd  v.  Robinson,  Alleyn  63  ;  Drake  v. 
Drake,  Styles  363 ;  1  Roll.  Abr.  58 ;  Holt,  C.  J.,  in  Coxeter 
r.  Parsons,  1  Ld.  Rayra.  423,  4;  Salk.  692;  12  Mod.  231. 
Judgment  was  given  for  a  plaintiff  who  was  in  possession  of 
the  office  and  in  consequence  of  the  words  spoken  of  him  by 
the  defendant  was  removed  from  his  office  and  lost  its  emolu-* 
ments.  Hartley  v.  Herring,  8  T.  R.  130 ;  8  Man.  Gr.  & 
Scott  308. 

When  the  action  is  for  words  which  would  not  be  deemed 
defamatory  if  said  of  a  layman,  it  is  not  enough  that  they  im- 
pute to  the  plaintiff  unfitness  to  be  a  minister  by  reason  of 
misconduct  at  a  former  period  before  he  became  a  minister 
and  when  he  was  a  tradesman ;  they  must  have  relation  to 
his  conduct  as  a  minister  in  connexion  with  the  duties  of  his 
office  ;  or  it  must  appear  that  by  reason  of  the  words  there  is 
special  damage  in  the  diminution  of  the  number  of  attendants 
at  the  chapel  or  in  some  other  way.  Hopwood  v.  Thorn,  8 
Man.  Gr.  &  Scott  314,  65  Eng.  Com.  Law  Rep. 

In  Engand  incontinence  in  laymen  (as  stated  ante,  p.  604,) 
not  being  a  crime  punishable  by  temporal  punishment,  and  the 
statutes  1  Hen.  7,  c.  4,  and  3  &  4  Vict.  c.  86,  giving  only  to 
ecclesiastical  tribunals  jurisdiction  to  punish  incontinence  in 
ecclesiastics,  the  only  remedy  appears  to  be  in  the  ecclesiastical 
court  for  imputing  incontinence  to  one  who  is  in  orders  merely 
and  not  injured  in  respect  of  temporal  profit.  An  action  will 
not  lie  there  at  common  law,  for  such  an  imputation  to  a  cler- 
gyman, unless  he  has  an  office  or  employment  of  temporal  pro- 
fit. Gallwey  v.  Marshall,  9  W.  H.  &  G.  294.  One  of  the 
judges  {Piatt,  B.)  was  inclined  to  think  that  if  the  offence 
imputed  was,  if  true,  a  sufficient  ground  for  depriving  the 
clergyman  of  his  status  as  such,  the  slander  would  b^  action- 
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able  per  se,  inasmuch  as  the  degradation  from  his  order  would 
be  a  temporal  damage.  But  a  majority  of  the  court  acted  oq 
a  different  principle. 

In  the  United  States  a  minister  of  the  Presbyterian  chorch— - 
authorized  in  that  capacity  to  preach  and  receive  money  for 
preaching,  from  any  that  chose  to  pay  him — although  he  was 
what  the  presbyteries  and  general  assembly  of  the  United  States 
call  a  foreign  minister — has  maintained  an  action  for  wmds 
spoken  of  him,  which  if  believed  must  necessarily  preclude 
him  from  any  employment  whereby  he  might  obtain  a  living 
in  the  American  church.  It  was  considered  in  Pennsylvania 
that  such  words  were  actionable  in  themselves ;  that  from  them 
the  law  implied  damage.  McMillan  v.  Birch,  1  Binn.  185. 
And  a  similar  view  was  taken  in  Massachusetts.  When  in  an 
action  by  a  minister  and  preacher  of  the  gospel  in  the  Congre- 
gational church,  a  distinction  was  suggested  between  such  a 
minister  and  one  in  the  Church  of  England,  the  supreme  court 
of  Massachusetts  saw  no  principle  upon  which  the  distinction 
could  be  maintained  unfavourable  to  the  action.  Chaddoek 
v.  BriggSy  13  Mass.  253.  The  minister  being  charged  with 
being  drunk  and  with  having  had  a  drunken  frolic  so  that  he 
was  unable  to  go  home  but  staggered  towards  another  houss 
where  he  remained  all  night,  this  was  adjudged  an  actionable 
slander,  without  alleging  or  proving  any  special  damage  hap- 
pening to  the  party  in  consequence  of  it.     S.  C. 

9.  Particularly  of  the  action  for  words  spoken  of  an  aitamef 
or  physician. 

On  the  ground  that  it  touched  him  in  his  place  or  profet- 
sion,  it  was  held  actionable  to  say  of  an  attorney,  he  is  a  pil- 
try  lawyer,  and  hath  as  much  law  as  a  jack-an-ape,  Palmer 
V.  Bowyer,  Cro.  Eliz.  342;  or  that  he  will  overthrow  bii 
client's  cause,  Martyn  v.  Bur  lings,  Cro.  Eliz.  589;  or  that 
he  did  cozen  a  man  in  a  bill  of  costs  of  £  10,  Stanley  v.  Bot 
wel,  Id.  602 ;  or  that  he  is  a  dunce  and  will  get  little  by  the 
law,  Peard  v.  Johnes,  Cro.  Car.  382 ;  1  Lev.  62 ;  or  that  he 
could  not  read  a  declaration,  Powell  v.  Jones,  1  Lev.  297. 
Such  words  touch  the  business  by  which  he  gets  his  bread. 
Gibson,  C.  J.,  in  Rush  v.  Cavenaugh,  2  Barr  189. 

The  court  of  common  pleas  has  approved  as  correct  the 
principle  laid  down  in  Com.  Dig.  tit.  Action  on  the  case  for 
defamation,  D.  27,  that  <<  words  not  actionable  in  themselfef 
are  not  actionable  when  spoken  of  one  in  an  office,  profeaiioo 
or  trade,  unless  they  touch  him  in  his  office."  Where  the  ae- 
tioQ  was  by  a  plaintiffi  who  declared  as  an  attorney  at  lav, 
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but  who  appeared  to  have  been  more  engaged  on  the  turf 
than  in  law,  and  had  creditors  in  sporting  transactions,  and 
the  jury  found  the  defendant  said  of  the  plaintiff,  that  he  had 
defrauded  his  creditors,  and  that  these  words  had  a  tendency 
to  injure  him  morally  and  professionally,  but  that  they  were 
not  spoken  of  him  in  his  business  as  an  attorney,  it  was  con- 
sidered that  judgment  must  be  arrested.  Dorley  v.  Roberts, 
3  Bingh.  N.  C.  835,  32  Eng.  Com.  Law  Rep.  346. 

In  a  case  before  the  supreme  court  of  Pennsylvania  in  1837, 
GHbson,  0.  J.,  referring  to  its  having  been  held  in  Cawdry  v. 
Highley,  Cro.  Car.  270,  1  Lev.  52,  that  it  was  actionable  to 
say  of  a  physician  he  is  no  scholar,  remarks,  that  rules  that 
are  the  growth  of  a  country  in  which  collegiate  testimonials 
are  the  only  passports  to  professional  fame,  are  unsuitable  to 
the  habits  of  a  people  among  whom  professional  instruction  in 
colleges  and  universities  was  not  originally  attainable.  <<  Fifty 
years  ago,"  he  says,  <'  medicine  and  surgery  were  in  the  hands 
of  American  practitioners,  who  taught  their  pupils,  as  they 
had  themselves  been  taught,  without  that  collegiate  training 
which  now  is  happily  accessible  to  all ;  and  the  want  of  a  di- 
ploma is  still  not  indispensable  to  medical  reputation."  Foster 
V.  Small,  3  Whart.  142.  These  remarks  were  made  in  a  case 
in  which  it  was  proved  to  have  been  said  of  the  plaintiflf,  <<  Dr. 
P.  is  no  regular  bred  physician ;  he  has  no  diploma." 

It  has  been  considered  no  slander  to  say  of  a  physician  he 
killed  one  with  physic,  Poe  v.  Mondford,  Cro.  Eliz.  620 ;  nor 
to  charge  an  attorney  and  counsellor  at  law  with  ignorance  or 
want  of  skill  in  a  particular  suit.  Foot  v.  Brown^  8  Johns.  64. 
The  court  say  in  this  case,  that  there  is  not  an  instance  in  the 
books  of  a  suit  sustained  for  words  charging  a  professional 
man  with  ignorance  in  a  particular  case ;  that  to  carry  the 
right  of  action  so  far  would  be  unnecessary  for  the  protection 
of  any  profession,  and  would  be  an  unreasonable  check  upon 
the  freedom  of  discussion ;  there  is  no  physician,  however  emi- 
nent, who  is  not  liable  to  mistake  the  symptoms  of  a  particular 
disease ;  nor  any  attorney  who  may  not  misunderstand  the  com- 
plicated nature  and  legal  consequences  of  a  particular  litiga- 
tion. In  the  opinion  of  the  court,  the  law  only  gives  an  ac- 
tion for  words  that  affect  a  man's  credit  in  his  profession,  as 
charging  him  with  ignorance  or  want  of  skill  in  general^  or 
a  want  of  integrity,  either  in  general  or  in  particular. 

It  has  been  decided,  that  if  the  action  be  for  words  impu- 
ting to  a  physician  criminal  connexion  with  a  married  wo- 
maOy  it  should  appear  not  only  that  such  scandalous  conduct 
was  imputed  to  the  plaintiff  in  his  profession,  but  also  how  it 
connected  by  the  speaker  with  that  profession.     Ayre  v. 
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Craven,  4  Nev.  &  Man.  220,  2  Adol.  &>  El.  2,  29  Eng.  Com. 
Law  Rep.  11.     Notwithstanding  this  case,  and  Dorlejf  v.  JZo- 
herts,  there  may  be  an  action  for  words  which  necessarily  tend 
to  injure  a  man  in  his  business,  or  which,  when  taken  toge- 
ther, do,  according  to  their  plain  and  obvious  meaning,  impute 
to  him  a  want  of  proper  qualification  for  his  profession  or  busi- 
ness.    Of  this  nature  was  an  action  brought  by  a  plaintiff 
whose  profession  or  business  was  that  of  surgeon  or  accou- 
cheur.    The  words,  which  after  verdict  for  the  plaintiff  were 
to  be  assumed  to  be  false  and  malicious,  began  with  an  ex- 
pression of  an  opinion  that  the  plaintiff  was  an  unfit  person 
to  attend  a  lady.     The  defendant  then  proceeded  to  say  of 
the  plaintiff,  '<  he  is  a  bad  character ;  none  of  the  medical  men 
here  will  meet  him."     The  plaintiff's  character  was  thus  sta- 
ted in  such  a  sense  as  to  render  him,  in  the  judgment  of  his 
professional  brethren,  unfit  to  meet  them,  so  that  he  is  a  person 
who  in  a  case  of  necessity,  requiring  a  consultation  with  others, 
could  not  obtain  the  benefit  of  their  assistance  for  his  patients. 
The  court  of  exchequer  inclined  to  think  that  these  words 
alone  were  actionable ;  for  they  do  import  a  want  of  a  neces- 
sary qualification  for  a  surgeon  in  the  ordinary  discharge  of 
his  professional  duties.     But  the  remaining  words,  ''  several 
have  died  that  the  plaintiff  had  attended,  and  there  have  been 
inquests  held  upon  them,"  were  in  its  opinion  actionable ;  for 
according  to  their  ordinary  sense,  and  when  used  as  a  reason 
for  the  opinion  of  the  speaker  that  the  plaintiff  was  unfit  to 
be  employed,  they  do  obviously  import  that  the  plaintiff  was 
so  deficient  in  skill  or  care,  as  that  he  had  either  caused  bis 
patients  to  die,  or  at  least  that  coroner's  inquests  had  been 
held,  in  which  the  enquiry  had  been  whether  he  had  not  been 
the  cause  of  the  death  of  many  persons.     Souihee  v.  Dennf, 
1  W.  H.  &  G.  1%.     The  court  in  this  case  followed  the  nih 
laid  down  by  Lord  Ellenborough,  in  Woolnoih  v.  Meadowif 
5  East  463,  in  which  words  as  little  definite,  importing  a 
charge  of  crime,  were  held  actionable,  because  without  the 
aid  of  any  inuendo  they  did  in  their  plain  and  obvious  meto- 
ing  import  it. 

10.  Particularly  of  the  €u:tion  for  words  spoken  of  a  m0^ 
chant,  mechanic  or  tradesman. 

Actions  have  been  often  sustained  for  words  spoken  of  i 
merchant  or  mechanic,  calculated  to  impair  confidence  in  b' 
integrity  or  ability  to  pay,  and  thereby  injure  his  credit  w 
his  business.     Chapman  v.  Lampire,  3  Mod.  155 ;  Reese 
Holgaie,  2  Lev.  62 ;  Read  v.  Hudson,  1  Ld.  Raym.  61 
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Backus  V.  Richardson,  5  Johns.  483 ;  Moit  v.  Comsiockj  7 
Cow.  654;  Sewall  v.  Catlin,  3  Wend.  295:  Osborn  v.  Cal- 
kinSj  6  Id.  263.  An  action  would  lie  for  saying  of  a  merchant 
he  is  a  bankrupt  knave,  or  he  will  be  a  bankrupt  in  two  days, 
for  that  defames  him  in  his  trade  by  which  he  gets  his  living. 
4  Rep.  19,  b.  So  it  would  lie  for  saying  of  a  keeper  of  livery 
stables  and  an  inn,  deal  not  with  him  for  he  is  broke,  and 
there  is  neither  entertainment  for  man  or  horse,  Southam  v. 
AUen,  1  T.  Raym.  231 ;  or  for  saying  of  an  innkeeper  other 
words  importing  an  inability  to  pay  debts,  Whittington  v. 
Gladwin,  5  Barn.  &  Cress.  180,  11  Eng.  Com.  Law  Rep.  195. 
And  an  action  has  been  sustained  for  saying  of  a  husbandman, 
'*  he  owes  more  money  than  he  is  worth ;  he  is  runaway  and 
broke,"  Dobson  v.  Tkornestone,  3  Mod.  112;  the  court  treat- 
ing the  farmer  as  a  person  who  has  a  trade  and  gets  a  living 
by  it,  Phillips  v.  Hoefer,  1  Barr  62. 

An  action  for  words  brought  on  the  ground  that  they  con- 
cern the  plaintiff's  trade  cannot  be  sustained  when  it  appears 
that  they  did  not  in  fact  relate  to  him  in  his  business,  and 
were  only  an  imputation  on  his  moral  conduct.  Brayne  v. 
Cooper,  5  M.  &  W.  249. 

The  case  of  Ayre  v.  Craven,  cited  ante,  p.  611,  12,  ruled 
James  v.  Brook,  9  Adol.  &  El.  N.  S.  7,  58  Eng.  Com.  Law 
Rep.  7,  and  was  relied  on  by  the  defendant  in  Jones  v.  Lit' 
tier,  7  M.  &  W.  423.  Directly  in  point  to  this  last  case  was 
Stanton  v.  Smith,  2  Ld.  Raym.  1480,  Str.  762.  There  the 
plaintiff  declared  that  at  the  time  of  speaking  the  words  he 
was  a  brewer  and  in  that  trade  got  his  livelihood  and  great 
gains  and  always  paid  his  debts  to  the  full  without  any  com- 
pounding, and  the  defendant  to  bring  him  into  discredit,  spoke 
of  him  these  words ;  <<  He  is  a  sorry,  pitiful  fellow  and  a  rogue ; 
be  compounded  his  debts  at  5  s.  in  the  pound."  It  was  argued 
that  these  words  were  not  actionable ;  there  being  no  collo- 
quium laid  of  the  plaintiff's  trade ;  and  the  defendant  cited 
Marshall  v.  Allen,  Noy  77,  HilVs  case,  Latch  114,  and  Savage 
V.  Robery,  2  Salk.  694.  But  the  court  were  all  of  opinion 
that  such  words  spoken  of  a  tradesman  must  greatly  lessen 
his  credit  and  be  very  prejudicial  to  him,  and  that  they  were 
therefore  actionable  ;  and  judgment  was  given  for  the  plaintiff. 
2  I#d.  Raym.  1480.  This  case  of  Stanton  v.  Smith  has  been 
said  by  Coltman,  J.,  to  be  a  solitary  case  and  at  variance  with 
decisions  before  and  since.  3  Bingh.  N.  C.  835.  But  it  has 
nevertheless  been  since  declared  to  be  good  law  and  distin- 
guished from  Ayre  v.  Craven  and  Doyley  v.  Roberts,  in  the 
latter  of  which  the  words  were  not  spoken  of  the  plaintiff  in 
his  business  of  an  attorney,  and  in  the  former  of  which  it  did 
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not  appear  in  what  manner  the  immorality  was  connected 
with  the  plaintiff's  profession  of  a  physician,  and  it  was  paui' 
ble  that  such  imputations  of  incorrect  conduct  out  of  the  line 
of  their  respective  professions  might  not  injure  their  profae- 
sional  characters ;  whereas  in  Stanton  r.  Smiihj  the  words 
were  actionable  because  they  must  necessarily  affect  the  plain- 
tiff in  his  trade ;  and  in  Jones  v.  Littler  the  judge  at  the  trial 
put  to  the  jury  the  question  whether  the  words  were  spoken 
of  the  plaintiff  in  his  trade,  and  they  found  that  they  were. 
It  was  plain  in  this  case  that  the  words  were  so  used  from  the 
fact  that  in  the  conversation  in  question  the  plaintiff  was  spo- 
ken of  as  a  brewer.  And  the  imputation  was  that  of  insol* 
vency  which  must  be  injurious ;  for  if  a  tradesman  be  incapable 
of  paying  all  his  debts,  whether  in  or  out  of  trade,  his  credit 
as  a  tradesman,  which  depends  on  his  general  solvency,  must 
be  injured.     7  M.  &  W.  426. 

An  action  has  been  sustained  for  saying  of  a  tradesman  "  if 
he  does  not  come  and  make  terms  with  me,  I  will  make  a 
bankrupt  of  him  and  ruin  him."  Brown  v.  Smiihf  13  Com. 
Bench  (4  J.  Scott)  596,  76  Eng.  Com.  Law  Rep.,  20  Eng. 
Law  &  Eq.  243. 

11.  Action  may  lie  for  written  words  which  without  writing 
would  not  be  actionable. 

In  the  action  for  words,  a  distinction  between  words  spoken 
and  words  written  was  made  in  the  reign  of  Charles  the  se- 
cond and  has  since  been  repeatedly  recognized.     According  to 
that  distinction,  an  action  may  lie  for  writing  and  pablishiog 
many  words,  which  without  writing  or  publishing  would  nol 
be  actionable ;  the  writing  and  publishing  being  supposed  to 
evince  more  malice  than  if  they  were  only  spoken.     JCtii^  v. 
Lake,  Hardr.  470;  Austin  v.  Culpeper,  Skinn.   183.    The 
rule  is,  that  if  a  man  deliberately  or  maliciously  publishes  aof 
thing  in  writing  concerning  another  which  throws  conlQmely 
on  him  or  renders  him  ridiculous  or  tends  to  hinder  persons 
from  associating  with  him,  an  action  will  lie  against  such  pob- 
lisher.      Villers  v.  Monsley,  2  Wils.   403 ;  BeU  r.  Stone,  1 
Bos.  &  Pul.  331 ;  Levi  v.  Jdilne,  4  Bingh.  195,  13  Eng.  Com. 
Law  Rep.  396. 

Sir  James  Mansfield  thought  that  on  principle  there  eoold 
be  no  difference  between  woids  written  and  words  spoken  as 
to  the  right  which  arises  upon  them  of  bringing  an  action. 
He  stated  arguments  to  repudiate  the  distinction,  but  consid- 
ering that  it  had  been  establisbed  by  tome  of  the  greatest 
names  known  to  the  law,  he  and  the  jodges  sitting  with  bim. 
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on  a  writ  of  error  to  a  judgment  of  the  king's  bench,  were  of 
opinion  that  ihey  could  not  disregard  it ;  therefore  there  was 
an  affirmance  of  the  judgment  given  for  the  plaintiff  in  an  ac- 
tion for  a  libel  in  a  letter,  though  the  words  if  merely  spoken 
would  not  have  been  sufficient  to  support  an  action.  Thorley 
▼.  K&rryy  4  Taunt.  665. 

The  plaintiff  cannot  maintain  the  action  by  merely  charg- 
ing malicious  motives  and  a  calumnious  tendency ;  he  must 
shew  that  there  is  a  libel.  Robinson  v.  Germyn  Sfc.  1  Price 
11;  Hearne  v.  Stowell,  12  Adol.  &  El.  719,  40  Eng.  Com. 
Law  Rep.  168 ;  Mayrant  v.  Richardson^  1  Nott  &  M.  347. 

This  may  be  shewn  without  proof  of  a  malicious  intention. 
"  Everything  written  or  printed  which  reflects  on  the  charac- 
ter of  another,  and  is  published  without  lawful  justification 
or  excuse,  is  a  libel,  whatever  the  intention  may  have  been." 
15  M.  &  W.  437;  Hoare  v.  Silverlock,  12  Adol.  &  El.  N.  S. 
624,  64  Eng.  Com.  Law  Rep. ;  HakeweU  v.  Ingram^  28  Eng. 
Law  &  Eq.  413. 

There  was  no  doubt  but  that  the  charges  in  Riggs  v.  Den- 
niston^  3  Johns.  Cas.  202,  were  libellous  and  actionable.  They 
were  published  of  the  plaintiff  in  relation  to  his  profession  and 
office,  and  tended  to  injure  and  disgrace  him ;  they  charged 
him  with  a  want  of  fidelity  in  his  profession,  and  with  partial 
and  oppressive  conduct  as  a  commissioner. 

A  defendant  who  on  the  application  of  one  person  delivers 
Co  him  a  paper  which  libels  another,  publishes  the  libellous 
matter  to  him  to  whom  it  is  delivered,  though  the  person  li- 
belled may  have  sent  him  to  procure  the  paper.  Duke  of 
Brunswick  v.  Harmer,  14  Adol.  &  EI.  N.  S.  185,  68  Eng. 
Com.  Law  Rep. 

Addressing  a  libel  of  the  plaintiff  to  his  wife  is  a  publica- 
tion. When  it  was  argued  that  sending  a  letter  to  the  plain- 
tiff's wife  was  like  sending  it  to  the  plaintiff  himself,  Maule, 
J.  said :  <'  No  doubt  man  and  wife  are  for  many  purposes  one ; 
but  that  is  a  strong  figurative  expression,  and  cannot  be  so 
dealt  with  as  that  all  the  consequences  must  follow  which 
would  result  from  its  being  literally  true.  For  many  purposes, 
they  are  essentially  distinct  and  different  persons — and  amongst 
others,  for  the  purpose  of  having  the  honour  and  the  feelings 
of  the  husband  assailed  and  injured  by  acts  done  or  commu- 
nications made  to  the  wife."  Wenman  v.  Ashj  13  Com.  Bench 
(4  J.  Scott)  844,  5,  76  Eng.  Com.  Law  Rep.  844, 5,  22  Eng. 
Law  &  Eq.  509. 
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12.  Change  made  in  Virginia  at  the  time  of  passing  the 
act  to  suppress  duelling.  What  words  are  actionable  im 
this  state. 

Ill  Virginia,  at  the  time  of  passing  the  act  of  January  26, 
1810,  to  suppress  duelling,  it  was  provided  as  follows: 

That  all  words  which,  from  their  usual  construction  and  common  ae* 
oeptation,  are  considered  as  insults,  and  lead  ito  violence  and  breach  of 
the  peace,  shall  hereafter  be  actionable,  and  no  plea,  excepUon  or  d^ 
murrcr  shall  be  sustained  in  any  court  within  this  Commonwealth,  to 
preclude  a  jury  from  passing  thereon,  who  are  hereby  declared  to  be 
the  solo  judges  of  the  damages  sustained :  Provided^  That  nothinf 
herein  contained  shall  be  construed  to  deprive  the  several  courts  of 
this  Commonwealth  from  granting  new  trials  as  heretofore.  1  R.  0. 
1819,  p.  584,  c.  167,  §  8;  1830,  31,  p.  106,  §  8. 

"The  common  law  remedy  by  action  of  slander,"  it  is  ob* 
served  by  Allen^  J.,  "  had  been  found  totally  inadequate.  Per- 
sons who  might  be  accused  of  offences  with  any  shew  of  pro- 
bability, rarely  thought  of  appealing  to  the  (so  called)  code  of 
honour.  But  personal  insults,  imputations  upon  the  indiv^ 
dual  or  those  having  claims  to  his  protection ;  to  such  indigo 
nicies  all  might  be  exposed.  The  man  of  fair  character  might 
smile  at  the  charge  of  theft  or  perjury ;  but  stand  ready  at 
the  peril  of  his  life,  to  resent  a  personal  insult  or  indignity  to 
himself  or  his  wife  or  other  relative.  The  insulting  charae* 
ter  of  the  words  does  not  depend  on  their  truth  or  falsehoodi 
They  may  be  true,  and  their  very  truth  give  venom  to  the 
sting  of  insult.  For  such  insults  the  legislature  intended  to 
provide  a  remedy,  and  by  doing  so  to  deprive  the  offender 
against  the  duelling  law  of  the  plea  he  offered  in  extenoation 
of  his  course — that  the  laws  of  his  country  afforded  no  ade- 
quate redress  for  insults  and  injuries  to  the  wonnded  feelings 
of  an  honourable  man.'' — '-  Looking  to  the  policy  of  the  sta- 
tute, what  constitutes  the  gravamen  of  the  action  given  by  k? 
Clearly,"  says  the  judge,  ^*  the  insult  to  the  feelings  of  the  o^ 
fended  party.  The  court  cannot  say  whether  the  words  are 
or  are  not  insulting :  that  depends  on  the  place,  the  manoer 
and  circumstances  in  which  they  are  uttered.  The  liteial 
meaning  of  the  words  may  import  praise ;  but  if  spoken  irooi- 
cally«  and  with  intent  to  woond,  they  may  amount  to  the 
keenest  insult.  A  man  in  that  society  where  insults  are  most 
sensibly  felt,  may  be  told  he  is  unfit  for  such  company,  that 
he  is  not  a  man  of  veracity ;  or  his  intellect  may  be  dispa- 
raged in  insulting  terms ;  for  such  injuries  the  law  intended 
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to  provide  redress."     Brooks  v.  Calloway^  12  Leigh  471,  2; 
6  Grat.  534. 

No  change  of  this  principle  was  proposed  by  the  revisors  of 
the  Code.  (See  their  reports,  p.  871,  note.)  The  committee 
CD  revision  concurred  with  them  in  reporting  as  part  of  chap- 
ter 148  the  following  section  : 

All  words  whiob,  from  their  usaal  construction  and  common  accepta- 
tioDy  are  considered  as  insnlts,  and  lead  to  violence  and  breach  of  the 
peace,  shall  be  actionable.  No  plea,  exception  or  demurrer,  shall  pre- 
clude a  jury  from  passing  thereon. 

The  legislature  struck  out  the  words  in  italics :  hence  in 
the  Code,  (at  p.  589,)  <^  2  of  ch.  148  will  be  found  without 
those  words. 

13.  What  will  sustain  an  action  for  slander  of  plaintiff  ^s 

title. 

No  action  will  lie  against  the  defendant  for  merely  saying 
that  he  had,  when  he  had  not,  a  lease  of  the  plaintiff's  land, 
but  if  the  defendant  knew  that  the  plaintiff  was  bargaining 
with  a  third  person  for  disposing  of  the  land  to  him,  and 
falsely  affirmed  to  that  person  that  he  had  such  lease,  where* 
by  the  plaintiff  was  defeated  of  his  bargain,  this  will  sustain 
an  action.  Girard  v.  Dickensouj  4  Rep.  18,  a,  b.  On  the 
authority  of  this  case  and  of  Lovett  v.  Welter,  1  Roll.  Rep. 
309,  the  court  of  exchequer  held  an  action  for  a  false  and 
malicious  representation  maintainable  though  the  defendant 
makes  a  claim  of  right,  if  it  be  made  maliciously  and  without 
reasonable  or  probable  cause,  and  special  damage  accrues  from 
the  claim  so  made.  Green  v.  Button,  2  C.  M.  &  R.  707| 
Tyrwh.  &  Gr.  118.  That  special  damage  is  required  to  sus*- 
tain  an  action  for  slander  of  title,  appears  from  the  cases  of 
Lowe  V.  Hanwood,  Sir  W.  Jones  196 ;  Tarborough  v.  Day, 
Cro.  Jac.  484 ;  Manning  v.  Avery,  Keb.  153,  and  Kane  v. 
Goulding,  Styles  169,  176.  On  the  authority  of  these  cases 
the  court  of  common  pleas  has  held  that  an  action  for  slander 
of  the  plaintiff's  title  is  not  properly  an  action  for  words  spo- 
ken, or  for  libel  written  and  published,  but  an  action  on  the 
case  for  special  damage  sustained  by  reason  of  the  speaking 
or  publication  of  the  slander.  Malachy  v.  Soper,  3  Bingh.  N. 
C.  371,  32  Eng.  Com.  Law  Rep.  167.  To  sustain  the  action, 
it  must  be  shewn  not  only  that  a  false  statement  was  made, 
bat  that  it  was  made  mala  fide,  and  that  the  special  damage 
ensues  from  it.     Brook  v.  Rawl,  4  W.  H.  &  G.  521. 
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CHAPTER  LXV. 

ACTION   FOR   A   FRAUDULENT   REPRESENTATION. 

1.  Of  letters  of  recommendation  where  they  do  not  constUuU 

a  contract 

Merchants  are  in  the  habit  of  giving  letters  recommending 
correspondents  to  each  other,  without  meaning  to  become 
sureties  for  the  person  recommended ;  and  these  letters,  gene- 
rally speaking,  are  deemed  advantageous  to  the  person  to 
whom  the  party  is  introduced  as  well  as  to  him  who  obtains 
the  recommendation.     A  court  is  not  apt  to  consider  such  let- 
ters as  constituting  a  contract  rendering  the  writers  liable  for 
the  engagements  of  the  person  recommended,  to   those  to> 
whom  the  letters  are  addressed.     Russell  v.  Clark^s  ex^ors, 
7  Granch  91.     And  when  such  a  letter  is  insufficient  to  estab- 
lish a  contract,  the  party  writing  it  will  not  be  considered  le- 
sponsible  for  its  actual  verity,  if  he  has  no  interest  in  the 
transaction,  and  made  the  communication  honestly.    Haf- 
craft  V.  Creasy^  2  East  92 ;   Rtissell  v.  Clark's  ex'ors,  7 
Cranch  93. 

2.  General  rules  as  to  effect  of  fraudulent  represetttaim^ 
when  made  by  defendant  himself  or  by  his  ctgent ;  or  modi 
to  plaintiff  through  another. 

It  is  one  thing  to  write  a  letter  with  an  honest  convictioo 
of  the  truth  of  what  is  contained  in  it,  and  another  and  very 
different  thing  to  make  thereby  an  affirmation,  knowing  it  to 
be  false,  or  to  be  guilty  of  a  fraudulent  concealment.  CorbeU 
^c.  V.  Brown,  8  Bingh.  33,  21  Eng.  Com.  Law  Rep.  211; 
Tryon  tfc.  v.  Whitmarsh,  1  Metcalf  1 ;  Kidney  ^  v.  Slsir 
dardj  7  Id.  252.  It  is  considered  clear  law  that  i  A  frauda- 
lently  makes  a  representation  which  is  false,  and  which  he 
knows  to  be  false,  to  B,  meaning  that  B  shall  act  upon  it,  and 
B  believing  it  to  be  true  does  act  upon  it,  and  thereby  saffers 
a  damage,  B  may  maintain  an  action  on  the  case  against  A 
for  the  deceit.  Croke,  J.,  in  Baily  v.  Murrell,  3  Bnlstr.  95; 
Com.  Dig.  tit.  Action  upon  the  case  for  a  dec^t^  A.  9, 10; 
Gerhard  r.  Bates,  20  Eng.  Law  &  Eq.  136 ;  Fenimmrs  v.  R 
£^.  1  Dal.  357,  1  Curtis  256 ;  Barney  r.  Dewey,  13  Johsu 
224;  WardeU  v.  Fosdick^,  Id.  326;  MorreU  ^  v.  CeUnh 
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Id.  396 ;  Gough  <J*c.  v.  St.  John,  16  Wend.  646 ;  Stone  v. 
Denny,  4  Metcalf  161. 

When  there  is  the  fraudulent  intention,  the  right  of  action 
is  not  confined  to  a  representation  which  is  literally  false. 
Fraud  may  consist  as  well  in  the  suppression  of  what  is  true, 
as  in  the  representation  of  what  is  false.  "  If,"  said  Chambre, 
J.,  ''a  man  professing  to  answer  a  question,  select  those  facts 
only  which  are  likely  to  give  a  credit  to  the  person  of  whom 
he  speaks,  and  keep  back  the  rest,  he  is  a  more  artful  knave 
than  he  who  tells  a  direct  falsehood."  Tapp  4*c.  v.  Lee,  3 
Bos.  d&  Pul.  271. 

Nor  will  the  want  of  privity  between  the  parties  avail,  as 
it  would  in  such  cases  as  Langridge  v.  Levy,  2  M.  &  W.  630, 
and  Winterbottom  v.  Wright,  10  Id.  364,  cited  ante,  p.  364. 
The  doctrine  there  laid  down  does  not  apply  to  an  action 
founded  irrespective  of  a  contract,  upon  a  false  representation 
fraudulently  made  by  the  defendant  to  the  plaintiff,  for  the 
purpose  of  inducing  the  plaintiff  to  act  upon  it ;  the  plaintiff 
•hewing  that  by  so  acting  upon  it  he  had  suffered  damage. 
Under  such  circumstances  the  action  lies,  although  the  parties 
be  entire  strangers  to  each  other.  Gerhard  v.  Bates,  20  Eng. 
Law  d&  Eq.  136. 

In  a  case  before  the  common  pleas,  the  statement  in  the 
declaration  amounted  to  this :  that  the  defendant  Hood,  being 
possessed  of  a  public  house,  for  a  term  of  years,  represented  to 
one  Bowmer,  that  the  trade  of  the  house  was  £  180  per 
monthi  all  retail  over  the  counter,  and  Bowmer  contracted 
with  the  defendant  for  the  purchase  of  the  lease  of  the  prem- 
lies,  with  the  good  will  and  possession  thereof,  for  £  1176, 
that  Bowmer,  not  being  able  to  complete  the  purchase,  com- 
maoicated  to  the  plaintiff  what  the  defendant  had  so  represent 
ted  as  to  the  trade  of  the  house,  of  which  communication  the 
defendant  had  notice,  and  the  plaintiff  confiding  in  the  repre« 
sentation  so  made,  an  agreement  was  made,  between  the  plain- 
tiff, Bowmer  and  the  defendant,  that  the  plaintiff  should  be  the 
purchaser  of  the  premises,  in  the  room  and  stead  of  Bowmer, 
and  the  plaintiff  afterwards  paid  the  said  £  1176  to  the  de- 
fendant. The  falsity  of  the  representation  was  averred,  and 
it  was  averred  that  both  at  the  time  of  the  original  agreement 
with  Bowmer,  and  at  the  time  of  the  subsequent  agreement 
with  the  plaintiff,  the  defendant  knew  it  to  be  false.  The 
court  held  the  action  to  be  maintainable,  considering  there 
was  no  material  distinction  between  the  case  as  stated,  and 
the  case  as  it  would  have  been  if  the  contract  with  Bowmer 
bad  gone  on.  By  suffering  the  plaintiff  to  enter  into  the  con- 
tract on  the  faith  of  the  communication  to  Bowmer,  the  da- 
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fendant  was  as  much  guilty  of  a  deceit  on  the  plaintiff  as  if 
he  had,  in  terms,  repeated  the  statement  to  the  plaintiff.  Pit' 
more  v.  Hood,  5  Bingh.  N.  C.  97,  35  Eng.  Com.  Law  Rep. 
43. 

How  far  a  psuty  is  liable  for  the  representation  of  his  agent, 
was  discussed  in  Virginia  in  Crump  <J*c.  v.  U.  S,  Mining  Co. 
7  Gratt.  368,  and  in  England  in  Cornfooi  v.  Fowke^  6  M.  & 
W.  358.  This  case  has  since  been  under  the  consideration  of 
the  court  of  queen's  bench.  This  court  adopted  the  proposi- 
tion of  Lord  Abingery  that  whether  there  was  moral  fraud  or 
not,  if  the  purchaser  was  actually  deceived  in  his  bargain,  the 
law  would  relieve  him  from  it.  It  considered  that  the  prin- 
cipal and  his  agent  are  for  this  purpose  completely  identified; 
and  that  the  question  was  not  what  was  passing  in  the  mind 
of  either,  but  whether  the  purchaser  was  in  fact  deceived  by 
them  or  either  of  them.  Fuller  v.  Wilson,  3  Adol.  &  El.  N, 
S.  06,  43  Eng.  Com.  Law  Rep.  633.  This  judgment  was  re- 
versed in  the  exchequer  chamber ;  the  court,  without  entering 
into  the  question  discussed  in  Cornfooi  v.  Fowke,  thinking 
that  there  was  not  support  for  the  ground  of  action  stated  in 
the  declaration  in  Wilson  v.  Fuller,  3  Adol.  &  El.  N.  S.  78^ 
43  Eng.  Com.  Law  Rep.  639. 

3.   To  sustain  the  action  there  must  be  fraud. 

The  current  of  the  authorities  from  Pasley  y.  Freeman, 
downwards,  has  laid  down  the  general  rule  of  law  to  be  that 
fraud  must  concur  with  the  false  statement  in  order  to  give  a 
ground  of  action.  In  Pasley  v.  Freeman,  the  defendant  knew 
that  his  statement  was  false ;  and  the  action  was  maintained. 
In  Haycraft  v.  Creasy,  the  defendant  made  a  false  represen- 
tation but  did  not  know  it  to  be  false ;  on  the  contrary,  he 
believed  it  to  be  true,  and  it  was  held  no  action  would  lie. 
A  mere  naked  falsehood  is  not  enough  to  give  a  right  of  ac- 
tion ;  the  representation  must  not  only  be  untrue,  but  fraudu- 
lently made.  Pontifex  v.  Bignold,  3  Man.  &  Grang.  63,  42 
Eng.  Com.  Law  Rep.  42 ;  Rowlings  v.  Bell,  I  Man.  Gr.  & 
Scott  959,  50  Eng.  Com.  Law  Rep.  "  The  gist  of  the  ac- 
tion," says  Catron,  J.,  "  is  fraud  in  the  defendant  and  damage 
to  the  plaintiff.  Fraud  means  an  intention  to  deceive.  If 
there  was  no  such  intention ;  if  the  party  honestly  stated  hii 
own  opinion,  believing  at  the  time  that  he  stated  the  tratb, 
he  is  not  liable  in  this  form  of  action  although  the  informa- 
tion turned  out  to  be  entirely  true.  Lord  |*c  v.  Cfoddard, 
13  How.  2U;  Young  v.  CoveU,  8  Johns.  23;  Fleming  v. 
Sbcum,  18  Id.  403 ;  Inhabs.  of  Webster  v.  Lamed,  6  Met- 
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calf  522.  The  action  cannot  be  maintained  when  the  fraud 
is  negatived,  though  the  plaintifT  has  sustained  damage.  Lonsf- 
mead  v.  Holliday,  6  W.  H.  &  G.  761,  6  Eng.  Law  &  Eq.  562. 
Nor  can  it  be  maintained  when  damage  is  negatived,  though 
the  fraud  be  established.  Price  v.  Hewett,  18  Eng.  Law  & 
Eq.  522. 

4.  Defendanfs  motive  is  not  material,  if  he  said  what  he 
knew  to  be  false^  and  thereby  the  plaintiff  has  sustained 
damage. 

It  cannot  be  collected  from  the  decisions  that  more  is  ne- 
cessary to  establish  fraud  than  the  untruth  of  the  sugges- 
tion which  has  been  the  occasion  of  injury  to  the  plaintiff,  and 
the  knowledge  of  its  untruth  by  the  defendant.  In  one  case 
it  was  urged  that  it  was  not  sufficient  to  shew  that  a  repre- 
sentation on  which  a  plaintiff  has  acted  was  false  within  the 
knowledge  of  the  defendant,  and  that  damage  had  ensued  to 
the  plaintiff,  but  that  the  plaintiff  must  also  shew  the  motive 
which  actuated  the  defendant.  The  court,  however,  was  not 
aware  of  any  authority  for  such  a  position,  nor  that  it  could 
be  material  what  the  motive  was.  The  law,  it  said,  would  in- 
fer an  improper  motive  if  what  the  defendant  said  was  false 
within  his  own  knowledge,  and  was  the  occasion  of  damage 
to  the  plaintiff.  Foster  ^c.  v.  Charles,  6  Bingh.  390,  19  Eng. 
Com.  Law  Rep.  113. 

Upon  a  new  trial  of  this  case,  Tindal,  0.  J.  told  the  jury 
that  if  the  defendant  made  representations  concerning  a  third 
person,  the  tendency  of  which  was  to  occasion  loss  to  the 
[daintiff,  knowing  such  representations  to  be  false  and  intend- 
ing thereby  to  benefit  himself,  he  was  guilty  of  fraud  in  the 
common  acceptation  of  the  term ;  if  he  made  such  represen- 
tations knowing  them  to  be  false,  without  proposing  thereby 
any  advantage  to  himself,  but  proposing  perhaps  to  benefit  a 
third  person,  he  was  guilty  of  fraud  in  the  legal  acceptation 
of  the  term,  and  responsible  to  the  plaintiff  for  any  injury  re- 
sulting from  such  representations.  The  decision  of  this  case 
on  a  motion  to  set  aside  the  verdict,  establishes  that  it  is  fraud 
in  law  if  a  party  makes  representations  which  he  knows  to  be 
false  and  injury  ensues,  although  the  motive  from  which  the 
injury  proceeded  may  not  have  been  bad ;  that  the  party  ma- 
king representations  which  he  knows  to  be  false,  and  occasion- 
ing injury  thereby,  is  responsible  for  the  consequences  of  his 
fidsehood.  Foster  Sfc.  v.  Charles,  7  Bingh.  106,  20  Eng. 
Com.  Law  Rep.  64. 
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The  principle  of  this  case  and  of  Corbett  S/'e.  v.  Browtif  8 
Bingh.  33,  21  Eng.  Com.  Law  Rep.  211,  was  declared  in 
Polhill  V.  Walter,  3  Barn.  &  Adol.  114,  to  be  well  founded 
and  was  applied  to  that  case.  There  the  defendant  who  lived 
in  the  same  house  with  the  drawee  of  a  bill  was  induced  to 
write  on  the  bill  an  acceptance  as  by  the  procuration  of  the 
drawee,  although  he  had  no  authority  from  the  drawee  to  do 
80.  The  case  shews  the  importance  of  strictly  adhering  to 
the  truth  in  all  transactions.  The  defendant  no  doubt  be> 
lieved  that  the  acceptance  would  be  ratified  and  the  bill  paid 
when  due ;  and  if  he  had  done  no  more  than  to  make  a  state- 
ment of  that  belief  according  to  the  strict  truth,  by  a  memo- 
randum appended  to  the  bill,  he  would  have  been  blameless. 
But  then  the  bill  would  never  have  circulated  as  an  accepted 
bill ;  it  gained  its  credit  and  the  plaintiff  sustained  a  loss  in 
consequence  of  what  the  defendant  did,  which  was  a  repre- 
sentation that  he  had  authority  to  accept.  Lord  Tenterdent 
C.  J.  said,  '<  the  representation  is  made  to  all  to  whom  the  bill 
may  be  offered  in  the  course  of  circulation,  and  is  in  fact  in- 
tended to  be  made  to  all,  and  the  plaintiff  is  one  of  those,  and 
the  defendant  must  be  taken  to  have  intended  that  all  soch 
persons  should  give  credit  to  the  acceptance  and  thereby  act 
upon  the  faith  of  that  representation,  becanse  that,  in  the  oi^ 
dinary  course  of  business,  is  its  natural  and  necessary  result. 
If,  then,  the  defendant  when  he  wrote  the  acceptance  and 
thereby,  in  substance,  represented  that  he  had  anthority  firooi 
the  drawee  to  make  it,  knew  that  he  had  no  such  authority, 
(and  upon  the  evidence  there  can  be  no  donbt  that  be  didj 
the  representation  was  untrue  to  his  knowledge ;  and  we  think 
that  an  action  will  lie  against  him  by  the  plaintiff  for  the  da- 
mage sustained  in  consequence."  23  Eng.  Com.  Law  Repi 
38.  This  case  has  been  followed  in  Massachusetts.  Lobddl 
V.  Baker,  1  Metcalf  201,  3  Id.  469. 

The  case  of  Polhill  v.  Walter,  is  put  distinctly  on  the 
ground  that  the  party  knew  his  representation  to  be  false ;  it 
only  decides  that  if  a  person  states  what  he  knows  to  be  nth 
true  and  induces  another  to  act  upon  it  to  his  prejudice,  t 
fraud  in  law  is  committed.  Freeman  ▼.  Baker  ^  6  Bam.  ^ 
Adol.  797,  27  Eng.  Com.  Law  Rep.  194 ;  Cresswell,  J.  in 
Crawshay  v.  Thompson,  4  Man.  &  Orang.  3iB6,  43  Eng.  Cool 
Law  Rep.  204 ;  Milne  ^-c  ▼.  Manvood  ^re.  28  Eng.  Law  ^ 
Eq.  373. 

When  it  was  ai^ued  that  the  defendants  were  answerabb 
for  putting  forth  false  representations,  whether  knowingly  et 
not,  by  which  other  persons  were  induced  to  porebase  sham 
in  a  mine,  Tindal^  C.  J.  said,  "  the  contrary  is  establnhed  by 
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all  the  modern  cases."  Shrewsbury  v.  Blount  Sfc,  2  Man.  & 
Orang.  600,  40  Eng.  Com.  Law  Rep.  483.  The  general  rule 
ift  that  there  must  be  a  representation,  by  words  or  acts,  of 
that  as  true  which  the  defendant  knew  to  be  untrue.  In  one 
ease  where  it  was  urged  as  sufficient  to  exonerate  the  defen- 
dant, that  his  representation  was  in  terms  true,  a  grave  baron 
nid,  '^  I  do  not  agree  to  that,  because  I  consider  that  if  a  per* 
aon  makes  a  representation  or  takes  an  oath  of  that  which  is 
true,  if  he  intend  that  the  party  to  whom  the  representation 
18  made  should  not  believe  it  to  be  true,  that  is  a  false  repre* 
•entation,  and  so  he  who  takes  an  oath  in  one  sense,  knowing 
it  to  be  administered  to  him  in  another,  takes  it  falsely."  And 
be  illustrated  this  "  by  an  anecdote  of  a  very  eminent  ambassa- 
dor. Sir  Henry  Woiton,  who,  when  he  was  asked  what  advice 
hm  would  give  to  a  young  diplomatist  going  to  a  foreign  court, 
said,  <  I  have  found  it  best  always  to  tell  the  truth,  as  they 
will  never  believe  anything  an  ambassador  says,  so  you  are 
snre  to  take  them  in.'  Now  Sir  Henry  Wotton  meant  that 
be  should  tell  a  lie.  This  no  doubt,  was  only  said  as  a  witti- 
cism. But,"  said  il&{6rson,B., ''it  illustrates  my  meaning."  10 
M.  &  W.  158,  9.  If  there  be  fraud,  and  damage,  the  result  of 
that  fraud,  not  from  an  act  remote  and  consequential,  but  one 
contemplated  by  the  defendant  at  the  time  of  his  representa- 
tion, as  one  of  its  results,  the  party  guilty  of  the  fraud  is  re- 
sponsible to  the  party  injured.  Langridge  v.  Levy,  2  M.  & 
W.  619;  S.  C,  4M.  &  W.  337. 

ff.  Scienter  not  necessary  in  a  class  of  cases  governed  by  rule 
of  principal  and  agent ;  particularly  of  Adamson  v.  Jaruis^ 
and  Humphreys  v.  Pratt.  The  latter  explained  in  Collins 
T.  Evans. 

Although  a  scienter  is  necessary  in  such  a  case  as  Haycrajt 
T.  Creasy,  and  others  of  that  class,  yet  there  is  a  class  of  cases 
governed  by  the  rule  that  regulates  principal  and  agent,  in 
which  the  principle  is  acted  on  that  a  man  employing  another 
to  do  an  act  which  the  employer  appears  to  have  a  right  to 
snthorize  him  to  do,  impliedly  undertakes  to  indemnify  him 
for  all  such  acts  as  would  be  lawful  if  the  employer  had  the 
anthority  he  pretends  to  have. 

Adamson  v.  Jarvis,  4  Ring.  66,  13  Eng.  Com.  Law  Rep. 
343,  is  a  case  of  this  class.  There  the  defendant  having  pro- 
perty of  great  value  in  his  possession,  represented  to  the  plain- 
tiff that  he  had  a  right  to  dispose  of  it,  and  requested  the 
jdaintiff  to  sell  the  property  for  him.  The  plaintiff  believing 
that  representation,  did,  as  agent  for  the  defendant,  sell  the 
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property ;  and  after  making  certain  deductions  allowed  by  the 
defendant,  he  paid  him  the  residue  of  the  proceeds.  The  de- 
fendant had  in  fact  no  right  to  dispose  of  the  property ;  and 
the  consequence  was  that  the  plaintiff  became  liable  to  the 
action  of  the  true  owner,  and  had  to  pay  him  damages  and 
costs.  The  court  considered  that  the  defendant's  affirmation 
that  he  had  power  to  sell,  and  his  request  to  the  plaintiff  to 
make  the  sale,  caused  the  plaintiff  to  do  an  act  which  had 
been  injurious  to  him  and  beneficial  to  the  defendant ;  and 
that  for  this  injury  the  plaintiff  was  entitled  to  compensation, 
whether  the  affirmation  was  true  or  false  at  the  time  it  was 
made. 

In  Humphreys  v.  Pratt ,  B  Bligh.  Par.  Cas.  N.  S.  154, 
2  Dow.  &  Clark  288,  the  action  was  by  a  sheriff,  who,  on  the 
representation  of  an  execution  creditor  that  certain  goods  were 
the  property  of  his  debtor,  and  believing  that  representation 
to  be  true,  did  by  his  direction  and  requisition  levy  the  exe- 
cution on  those  goods ;  and  they  were  not  the  property  of 
the  debtor.  The  house  of  lords  held  the  sheriff  entitled  to 
retain  his  judgment  against  the  execution  creditor,  notwith- 
standing the  declaration  did  not  allege  that  the  latter  knew 
his  representation  to  be  untrue.  No  reasons  are  assigned  for 
the  decision.  But  Tindal,  C.  J.  has  observed,  that  it  might 
well  be  supported  without  breaking  in  on  the  authority  of 
any  of  the  decided  cases.  '<  The  declaration,"  he  said,  <'  states 
that  the  judgment  creditor  pointed  out  the  goods  and  required 
the  sheriff  to  take  them.  He  made  the  sheriff  his  mandatory 
or  agent  for  the  purpose  of  taking  the  goods;  and  if  the  she- 
riff acting  innocently  in  obedience  to  that  command,  commits 
a  trespass,  there  is  no  doubt  but  he,  as  any  other  individual 
in  that  position,  whether  sheriff  or  not,  may  recover  over 
against  his  master  or  principal  the  damages  he  has  been  obliged 
to  pay  in  consequence  of  obeying  such  directions."  6  Add. 
&  El.  N.  S.  829,  30;  48  Eug.  Com.  Law  Rep.  828. 

Upon  the  authority  of  this  case  the  court  of  queen's  bench 
sustained  the  action  in  Evans  «^c.  v.  Collins  4*c.  6  Adol.  it 
El.  N.  S.  804,  48  Eng.  Cora.  Law  Rep.  804 ;  considering  the 
only  difference  in  the  facts  to  be  that  in  the  former  goods 
were  seized ;  in  the  latter  the  debtor  himself  was  arrested 
But  in  the  exchequer  chamber  the  judgment  was  reversed. 
In  reference  to  the  case  of  Humphreys  v.  Pratt,  Tindal,  C.  J. 
said,  '<  to  make  that  case  parallel  with  the  present,  it  ought  to 
have  appeared  upon  this  record  that  the  defendants  below  had 
not  only  represented  John  Wright  (the  individual  arrested) 
to  be  the  real  party  liable  to  the  arrest,  but  had  required  the 
sheriff  to  take  or  detain  him ;  which  is  so  far  from  being  ii» 
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ease,  that  the  sheriff  was  left  after  such  representation  to  his 
own  discretion  whether  he  would  act  upon  it  or  not.  It  is 
pbvious  that  the  sheriff  by  the  single  enquiry  whether  the 
plaintiffs  in  the  action  required  him  to  take  or  detain  the  indi- 
▼idual  or  not,  or  by  asking  whether  the  plaintiffs  would  indem- 
nify him  or  not,  might  have  protected  himself  from  any  dan- 
ger ;  but  not  having  so  done,  and  the  case  resting  upon  a 
mere  representation,  untrue  in  fact  but  honestly  made,  we 
think  in  accordance  with  the  decided  cases  that  the  plaintiffs 
are  not  entitled  to  judgment."  Collins  S/'c.  v.  Evans  Sfc.  5 
Ado\.  d&  El.  N.  S.  820,  48  Eng.  Com.  Law  Rep.  819. 

0.  General  rule  established  in  CoUins  v.  Evans,  that  ao- 
tion  will  not  lie  for  false  representation  when  it  is  not 
false  to  the  knowledge  of  the  party  making  it  nor  made 
with  the  intention  to  deceive. 

Thus  it  appears  that  the  judgment  of  the  court  of  queen's 
bench  in  Evans  v.  Collins,  affirming  the  proposition  that 
erery  false  statement  made  by  one  person  and  believed  by 
another,  and  so  acted  upon  as  to  bring  loss  upon  him,  constitu- 
ted a  loss  for  which  the  law  gave  a  remedy,  has  been  overruled 
by  the  court  of  exchequer  chamber ;  and  that  in  England  it  is 
now  established  that  a  representation  false  in  fact  but  not  false 
to  the  knowledge  of  the  party  making  it,  nor  made  with  any 
intention  to  deceive,  will  not  support  an  action  unless  from  the 
nature  of  the  dealing  between  the  parties  a  contract  to  itidem- 
nify  can  be  implied.  On  the  general  subject  the  court  of 
queen's  bench  now  admits  the  reasonableness  of  the  doctrine 
thus  laid  down.  Bailey  v.  Walford,  9  Adol.  &  El.  N.  S. 
197,  58  Eng.  Com.  Law  Rep.  197.  And  the  English  courts 
are  constantly  acting  upon  it.  Longmead  4*c.  v.  Holliday,  6 
W.  H.  &  G.  761,  6  Eng.  Law  &  Eq.  562;  Thorn  v.  Big- 
land  4-c.  8  W.  H.  &  G.  726,  20  Eng.  Law  &  Eq.  467. 

7.  Particularly  of  representation  as  to  another^s  credit. 

On  the  principle  stated  ante,  p.  618,  19,  many  actions  have 
been  sustained  for  fraud  in  procuring  parties  to  sell  goods  to 
EMia  whom  they  would  not  have  trusted  but  for  the  defendant's 
QEiaking  a  representation  which  it  afterwards  appeared  he  knew 
to  be  false,  Pasley  <J*c.  v.  Freeman,  3  T.  R.  51 ;  Ham^ar  v. 
Alexander,  5  Bos.  &  Pul.  241 ;  Hutchinson  v.  Bell,  1  Taunt. 
B68 ;  Lang  v.  Lee  !fc.  3  Rand.  410 ;  Woodworth,  J.,  in  GaU 
Ugo  V.  Brunei,  6  Cow.  352 ;  or  but  for  his  fraudulently  con- 
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cealing  a  material  fact,  which  was  within  his  knowledge,  1 
Metcalf  1 ;  7  Id.  252.  If  with  an  intention  to  deceive  and 
defraud,  the  defendant  has  given  a  false  recommendation  of  a 
third  person,  on  which  the  plaintiff  has  acted  and  thereby  sus- 
tained damage,  it  matters  not  whether  the  fraud  was  in  the 
suppression  of  the  truth  or  in  the  assertion  of  a  falsehood ; 
nor  whether  the  communication  was  made  directly  to  the 
plaintiff  in  person  or  to  his  clerk  or  agent.  Nor  is  it  necessary 
that  the  intention  should  be  to  defraud  the  plaintiff  in  parti- 
cular ;  it  is  enough  that  the  defendant  intending  to  defraud 
some  body  gave  a  general  recommendation  of  credit  to  an  in- 
solvent person,  and  that  the  plaintiff  sustained  damage  by  rea- 
son of  that  recommendation.  Allen  v.  Addington^  7  Wend. 
22.     . 

8.   Of  deceit  in  sale  of  provisions. 

In  the  5  Jac.  1,  it  was  said  by  Tanfield,  C.  B.  and  Aliham, 
B.,  that  "  if  a  man  sells  victuals  which  is  corrnpt,  without  war- 
ranty an  action  lies,  because  it  is  against  the  commonwealth.'^ 
Roswel  V.  Vaughany  Cro.  Jac.   197.     They  were  evidently- 
speaking  of  a  sale  of  food  for  immediate  consumption,  know- 
ing it  to  be  unwholesome,  which  is  an  indictable  offence.     To- 
this  extent  support  is  given  to  the  doctrine  of  Sir  WilKan^^ 
BlackstoTiCj  who,  after  mentioning  other  instances  iu  which  an^ 
action  on  the  case  lies  for  deceit,  adds,  that  "in  contracts  for^ 
provisions  it  is  always  implied  that  they  are  wholesome,  and  iC^ 
they  be  not,  the  same  remedy  may  be  had."     3  BK  Com.  264. 
"  It  is,"  says  Brofison,  O.  J.,  "  not  perhaps  too  much  to  pre- 
sume that  butchers,  grocers  and  others  who  furnish  by  retail 
the  usual  supplies  for  the  families  of  customers,  are  from  th^ 
nature  of  their  employment,  acquainted  with  the   quality  o^^ 
the  articles  in  which  they  deal."     I  Denio  387,  8.     If  a  quar — 
ter  of  beef  be  sold  for  domestic  use,  the  seller  knowing  thaK 
the  animal  was  diseased  and  concealing  the  fact,  an  action  liesp* 
against  him  for  the  deceit.      Van  Bracklin  v.  Fonda,   IJB 
Johns.  468. 

But  there  is  a  very  plain  distinction  between  selling  provi— - 
sions  for  domestic  use  and  selling  them  as  articles  of  merchant 
dize  which  the  buyer  does  not  intend  to  consume  but  to  sell 
again.     Such  sales  are  usually  made  in  large  quantities  and 
with  less  opportunity  to  know  the  actual  condition  of  the 
goods  than  when  they  are  sold  by  retail.     Emerson  ^  r. 
Brigham  ij-e.  10  Mass.  197;  Hart  v.  Wrig/Uj  17  Wend.  267, 
18  Id.  449.     Whether  tha  sales  be  of  barrels  of  flour,  beef,  or 
other  things,  as  articles  of  merchandize,  there  is  applied  tiie 
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rule  of  Moses  Sfc.  v.  Mead  ^c.  1  Denio  378,  cited  ante,  p. 
363.      . 

9.   Of  deceit  in  the  sale  of  a  horse,  or  other  personal  pro- 

perty. 

The  case  of  Stuart  v.  Wilkins,  1  Doogl.  18,  in  respect  to 
the  sale  of  a  horse  has  been  acted  on  in  respect  to  the  sale  of 
other  goods.  Parkinson  v.  Lee,  2  East  314;  Pickering  ^c, 
V,  Dowson  tfc,  4  Taunt.  779;  Schneider  ^c.  v.  Heath,  3 
Gamp.  606 ;  Stone  v,  Denny,  4  Metcalf  166.  The  rule  de- 
rived from  all  the  English  cases  appears  to  be  that  when  upon 
the  sale  of  goods,  the  purchaser  is  satisfied  without  requiring 
a  warranty  (which  is  a  matter  for  his  own  consideration)  he 
cannot  recover  upon  a  mere  representation  of  the  quality  by 
the  seller,  unless  he  can  shew  that  the  representation  was  bot- 
tomed on  fraud.  If  indeed  the  representation  was  false  to  the 
knowledge  of  the  party  making  it,  this  would  in  general  be 
conclusive  evidence  of  fraud  ;  but  if  the  representation  was 
honestly  made  and  believed  at  the  time  to  be  true  by  the  party 
making  it,  though  not  true  in  point  of  fact,  this  does  not 
amount  to  fraud  in  law,  but  the  rule  of  caveat  emptor  applies 
and  the  representation  itself  does  not  furnish  a  ground  of  ac- 
tion. And  although  the  cases  may,  in  appearance,  raise  some 
difference  as  to  the  effect  of  a  false  assertion  or  representation 
of  title  in  the  seller,  it  will  be  found  on  examination  that  in 
each  of  those  cases,  there  was  either  an  assertion  of  title  em- 
bodied in  the  contract  or  a  representation  of  title  which  was 
false  to  the  knowledge  of  the  seller.  The  rule  thus  drawn 
from  the  cases  was  declared  in  the  exchequer  chamber  (in 
1845)  to  be  supported  clearly  by  the  early  as  well  as  the  more 
recent  decisions.     Ormrud  v.  Huth  S^c.  14  M.  &  W.  651. 

In  a  case  of  a  sale  of  a  horse,  Parke,  B.  said,  **  there  was 
fraud,  if  at  the  time  of  the  sale  a  warranty  was  given  that  the 
horse  was  sound  which  induced  the  other  party  to  ent^r  into 
the  contract  and  if  in  the  knowledge  of  the  vendor  that  state- 
ment was  false  ;  for  it  was  an  untruth  told  to  another  with  a 
view  to  induce  him  to  alter  his  condition  and  thereby  altering 
it."     Murray  v.  Mann,  2  W.  H.  &  G.  541. 

Fraud  may  grow  out  of  acts  as  well  as  words.  Chisolm  v. 
Oadsden,  I  Strobhart  220.  It  may  consist  in  a  failure  to  dis- 
close, Singleton's  admW  v.  Kennedy  4*  Co.  9  B.  Monroe  225 ; 
as  well  as  in  false  representations,  Robertson  v.  Clarkson  ^ 
Co.  Id.  507.  And  an  action  may  be  sustained  on  either  ground. 
In  a  case  in  Virginia  in  1735,  the  plaintiff  declared  that  the 
defendant,  clandestinely  and  deceitfully,  sold  him  a  slave  for 
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a  great  price,  knowing  the  said  slave  at  the  time,  and  for  a 
long  time  before,  laboured  under  an  incurable  disease  jiot  dis- 
covered by  the  plaintiff  and  was  of  no  value.  It  was  moved 
in  arrest  of  judgment  that  the  action  would  not  lie  without 
warranty.  But  judgment  was  rendered  for  the  plaintiff*  TFod- 
dell  V.  Chamberlayne,  gen.  c't,  Barradall's  MS.  Jeff.  100.  The 
vendor  knowing  of  the  defect  and  omitting  to  disclose  it,  his 
suppression  of  the  truth  as  stated  ante,  p.  359,  was  a  fraud. 

Upon  the  ground  that  an  action  on  a  fraudulent  represen- 
tation in  the  sale  of  goods  cannot  be  sustained  unless  the  fraud 
deceived  the  plaintiff  and  occasioned  him  damage,  there  are 
cases  which  hold  that  he  will  be  precluded  from  maintaining 
such  action,  when  it  appears  that  he  had  full  means  of  exam- 
ining for  himself  and  ascertaining  the  truth  and  detecting  the 
fraud  if  any.  Salens  India  Rtibber  Co.  v.  Adams,  23  Pick. 
265. 

10.   Of  deceit  in  iLsing  another^$  brand  or  mark. 

An  action  was  sustained  against  manufacturers  of  goods 
who  marked  them  with  the  words  "  Sykes'  Patent,"  in  order 
to  denote  that  they  were  of  the  plaintiff's  manufvN^ture,  and 
sold  them  to  retail  dealers  for  the  purpose  of  being  re-sold  as 
such,  Sykes  v.  Sykes  S^c,  3  Barn.  &  Cress.  541,  10  Eng.  Com. 
Law  Rep.  176 ;  and  against  manufacturers  who  made  medi- 
cines which  they  called  ^'  Thompsonian  medicines,"  and  sold 
them  or  placed  them  in  the  hands  of  others  to  sell  as  and  for 
the  medicines  made  and  prepared  by  the  plaintiff.  Thomson 
V.  Winchester,  19  Pick.  214.  In  a  case  wherein  the  plaintiff 
was  the  inventor  and  manufacturer  of  a  metallic  hone  for 
sharpening  razors,  &c.  which  hone  he  was  accustomed  to 
wrap  up  in  certain  envelopes,  it  appeared  that  the  defendant 
having  obtained  some  of  the  plaintiff's  envelopes,  made  use 
thereof  as  his  own ;  the  plaintiff  recovered  damages  in  conse- 
quence. Blofeld  V.  Payne  S^.  4  Barn.  &  Adol.  410,  24  Eog. 
Com.  Law  Rep.  87. 

When  the  allegation  is  that  the  defendants  made  certaia 
things  bearing  a  mark  used  in  imitation  of  that  used  by  the 
plaintiff,  and  that  they  sold  those  things  with  the  intentioii 
that  they  should  pass  in  the  market  as  bearing  the  plaintiff's 
mark,  the  question  is,  1st,  whether  there  was  such  a  resem- 
blance of  the  plaintiff's  mark  as  was  calculated  to  impose  oa 
ordinary  persons;  and  secondly,  if  there  was,  whether  the 
mark  was  used  by  the  defendants  with  the  intention  to  de- 
ceive. The  plaintiff  will  be  entitled  to  recover  if  there  ms 
such  a  similarity  as  might  impose  on  ordinary  penona,  aad  it 
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was  shewn  that  the  defendants  knew  of  the  resemblance,  and 
that  it  was  calculated  to  deceive ;  but  will  not  recover  If  the 
defendants  had  no  such  knowledge,  and  their  mark  was  not 
telculated  to  deceive.  Crawshay  v.  Thompson  6f^.  4  Man. 
&  Orang.  357,  43  Eng.  Com.  Law  Re|l  189. 

The  Code  of  Yirginia,  in  chapter  87,  ^  78,  p.  413,  concern- 
ing the  inspection  of  tobacco,  provides  as  follows: 

If  any  person  ase,  or  permit  to  be  used,  <Ai  any  cask,  box  or  keg  of 
■Mmafaetiured  tobacco,  any  brand  or  miark  indioatiDg  a  plaoe,  or  a  man- 
vfiMturer,  different  from  the  plaeo  in  which,  or  the  manufacturer  bv 
wham,  it  was  really  manufactured,  he  shall  forfeit  ten  dollars  for  each 
cask,  box  or  keg  so  falsely  marked  or  branded,  one-half  whereof  shall 
be  to  the  informer. 

Chapter  88,  ^  43,  p.  422,  concerning  the  inspection  of  flour 
and  certain  other  commodities,  contains  this  provision : 

If  any  person  shall  wilfully  use  or  imitate  the  brand  or  mark  of  any 
other  person  on  any  sueh  commodity,  or  shall  pack  any  such  commod- 
ity, in  a  barrel,  cask,  box,  bag  or  bale,  tub,  firkin,  or  keg,  previously 
fanmded  or  marked  with  the  name  or  brand  of  any  other  person,  or 
ahall  alter  the  brand  or  mark  made  by  an  inspector  on  sueh  commod- 
ity, or  shall  shift  or  change  the  contents  of  any  such  barrel,  cask,  box, 
bag  or  bale,  after  it  has  been  inspected,  or  mark  or  brand  with  the 
brand  or  mark  of  the  inspector,  or  in  imitation  thereof,  any  not  in- 
mcted,  and  shall  sell  or  offer  to  sell  the  same,  he  shall  forfeit  twenty 
oollars  for  every  such  offence. 

«-The  right  of  action  of  any  person  injured  by  the  violation 
of  either  provision,  is  recognized  by  the  general  statute,  cited 
ante^  p.  548. 

11.  Of  deceit  in  the  sale  of  real  property. 

Notwithstanding  the  maxim  caveat  emptor  strongly  applies 
in  the  case  of  a  sale  of  real  property,  {ante^  p.  460,  61,  and 
354,)  there  may  yet  be  cases  in  whith  an  action  will  lie  for 
fraud  in  such  a  sale.  It  may  be  that  when  a  vendor  of  real 
estate  affirms  to  the  vendee  that  his  estate  is  worth  so  much, 
that  he  gave  so  much  for  it,  that  he  has  been  offered  so  much 
for  it,  or  has  refused  such  a  sum  for  it ;  the  vendee  may  not 
always  be  excused  for  his  neglect  in  not  examining  for  him- 
self and  ascertaining  what  the  facts  are,  and  what  credit  is  to 
be  given  to  the  assertions.  6  Metcalf  259,  60.  But  it  would 
be  going  too  far  to  say  that  assertiona  of  a  vendor  of  real  pro- 
perty—though known  by  him  to  be  false,  and  though  uttered  ' 
with  a  view  to  deceive— are  never  actionable.    That  an  ae- 
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tion  will  lie  for  fraud  in  the  sale  of  a  leasehold  estate,  clearly 
appears  from  the  case  of  Pilmore  v.  Hood,  5  BiDgh.  N.  C.  97, 
cited  ante,  p.  619,20.  And  there  is  an  old  case  of  a  sale  of  a 
messuage  where  a  vendor  having  falsely  affirmed  as  to  the 
amount  for  which  the  estate  rented,  and  thereby  induced  a  per- 
son to  give  a  higher  price  for  the  estate,  an  action  was  sus- 
tained on  the  ground  that  it  was  a  matter  within  his  own 
knowledge,  and  the  tenant  might  not  disclose  the  amount  of 
rent  paid  by  him.  Ekins  v.  Tresham,  1  Lev.  102,  1  Sid.  146. 
There  is  besides  a  marked  distinction  between  cases  of  false 
affirmation  by  the  vendor  to  vendee  and  those  resting  upon 
the  false  representations  of  a  third  person.  In  the  one  the 
buyer  is  aware  of  his  position ;  he  is  dealing  with  the  owner 
of  the  property  whose  aim  is  to  secure  a  good  price,  and  whose 
interest  it  is  to  put  a  high  estimate  upon  his  estate,  and  whose 
great  object  is  to  induce  the  purchaser  to  make  the  purchase ; 
while  in  the  other  the  man  who  makes  the  false  assertions  has 
apparently  no  object  to  gain;  he  stands  in  the  situation  of  a 
disinterested  person,  in  the  light  of  a  friend  who  has  no  mo- 
tive nor  intention  to  depart  from  the  truth,  and  who  thus 
throws  the  vendee  off  his  guard  and  exposes  him  to  be  mis- 
led by  the  deceitful  representations.  There  is  a  case  in  Mas- 
sachusetts wherein  the  representations  were  by  a  third  person, 
apparently  disinterested,  and  who  proposed  to  aid  the  plaintiffs 
in  making  the  purchase  and  to  procure  the  estate  for  them  for 
a  price  which  he  stated  he  knew  that  it  cost,  and  which  he 
affirmed  that  it  was  worth  ]  these  false  representations,  made 
with  the  intent  to  defraud,  were  held  actionable.  Meabimf 
^c.  V.  Watson,  6  Metcalf  260. 


CHAPTER  LXVI. 

ACTION   FOR   WASTE. 

1.   What  is  punishable  as  waste. 

How  far  waste  was  punishable  at  common  law,  and  what 
changes  were  made  by  the  statute  of  Marlebridge,  (62  Hen.  3,) 
c.  24 ;  Stat,  of  Gloucester,  (6  Edw.  1,)  c.  6,  13 ;  stat.  of  West- 
minster 2,  (13  Edw.  1,)  c.  14,  22,  and  stat.  of  11  Hen.  6,  c.  5, 
are  matters  upon  which  information  may  be  obtained  from 
Bracton,  lib.  4,  c.  18,  cited  in  Bac.  Abr.  tit.  Waste  H.,  aad 
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^m  2  Inst.  13, 135,  144,  201,  299-307,  327,  389;  2  Co.  Lit. 
$lt7j  249,  note  R. 

0[  Tenants  of  particular  estates,  coming  in  by  aci  of  law^  as 
IViant  by  the  curtesy  and  tenant  in  dower,  Mr.  Hargrave 
Ainks,  being  at  common  law  punishable  for  waste,  were  there- 
ijpfa  responsible  for  losses  by  fire.     1  Tho.  Co.  Lit.  645,  note 
ij^/^     But  at  the  common  lew  lessees  were  not  answerable  to 
ilJuldlords  for  accidental  or  negligent  burning;  for  as  to  the 
jnie  it  is  expressed  by  Fleta^  that  fortuna  ignis  vel  hujusmodi 
^gHHius  inopinati  omnes  tenentes  excusant,  FletOj  lib.  1,  ch. 
4B;  and  as  to  the  other.  Lady  Shrewsbury's  case  shews  that 
Imants  were  excused  for  fires  by  negligence,  1  Tho.  Co.  Lit. 
#45,  note  19.     Then  came  the  statute  of  Gloucester,  which, 
)if  making  tenants  for  life  and  years  liable  to  waste,  without 
my  exception,  was  thought  to  render  them  answerable  for 
jdestruction   by  fire.     Thus   stood  the  law  of  England   in 
3U>i^  Cokeys  time.     Id.     Hence  he  lays  down,  that  <<  burning 
Hf  the  house  by  negligence  or  mischance  is  waste."     3  Tho. 
jGo.  Lit.  235.     Lord  Holt  mentions  an  action  on  the  case 
:^rought  by  the  Countess  of  Salop  against  her  tenant  at  will 
ibr  so  negligently  keeping  his  fire  that  the  house  was  burnt ; 
in  which  action  the  whole  court  held  that  neither  action  on 
fhe  case  nor  any  other  action  lay,  because  at  common  law  and 
before  the  statute  of  Gloucester,  action  did  not  lie  for  waste 
•gainst  tenant  for  life  or  years,  or  any  other  tenant  coming  in 
by  agreement  of  parties,  and  tenant  at  will  is  not  within  the 
Irtatute.     1  Tho.  Co.  Lit.  645,  note  19.     However  though  the 
•ct  might  be  at  such  a  time,  or  by  such  a  tenant,  that  the  law 
did  not  make  him  liable  to  an  action  for  waste,  yet  it  did  not 
restrain  the  tenant  from  making  himself  liable  by  agreement. 
Id.     And  the  statute  of  6  Ann,  c.  31,  ^  6,  7,  which  enacts 
that  no  suit  shall  be  maintained  against  a  person  in  whose 
bouse  or  chamber  any  fire  shall  accidentally  begin,  provides 
that  nothing  contained  in  the  act  shall  extend  to  defeat  or 
make  void  any  contract  or  agreement  made  between  landlord 
and  tenant.     1  Bac.  Abr.  tit.  Actions  on  the  case,  (F.)  p.  104, 
Ix)nd.  edi.  1832.    When,  however,  an  action  is  brought  against 
a  lessee,  not  on  his  contract  but  for  waste,  it  will  only  lie  for 
that  which  would  be  waste  if  there  were  no  stipulation  res- 
pecting it.     Jones  v.  Hill,  7  Taunt.  392,  2  Eng.  Com.  Law 
&ep.  149. 

What,  in  the  absence  of  such  stipulation  would  be  waste  is 
adverted  to  in  4  Kent's  Com.  76,  7.  In  regard  to  mines,  the 
English  doctrine  {Stoughton  v.  Leigh,  1  Taunt.  402,)  may 
not  be  unsuitable  for  the  United  States.  Crouch  v.  Puryear 
^  1  Raod.  258;  Coates  v.  Cheever^  1  Cow.  460.     But  with 
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respect  to  waste  in  woods,  the  law  of  waste  must  be  varied 
and  accommodated  to  the  circumstances  of  our  country.  Find^ 
lay  V.  Smith  ^c.  6  Munf.  142-148.  It  may  not  be  waste  to 
clear  tillable  land  for  the  necessary  support  of  the  tenant's 
family,  though  the  timber  be  destroyed  in  clearing.  Parkins 
V.  Coxe,  2  Hayw.  339.  A  widow  may  clear  dower  land,  if 
she  do  not  exceed  the  relative  proportion  of  cleared  land,  con* 
sidering  the  tract  as  a  whole.  Hastings  v.  Crunckletan^  3 
Teates  261.  The  tenant  may  clear  part  of  wild  and  uncul- 
tivated land  for  the  purpose  of  cultivation,  if  he  leave  wood 
and  timber  sufficient  for  the  permanent  use  of  the  farm.  Jack' 
son  V.  Brownsouj  7  Johns.  227. 

In  England  the  tenant  may  cut  and  sell  the  coppice  and  un- 
dergrowth,  and  even  young  timber  trees  under  a  certain  age, 
at  seasonable  times,  Pigot  v.  Bullock,  1  Ves.  jr.  479 ;  1  Lo- 
max's  Dig.  52 ;  and  the  reason  assigned  is  that  no  advantage 
can  arise  to  a  tenant  for  life  from  woods  of  that  kind  but  by 
the  sale  of  them.     In  a  case  in  Yirginia,  the  widow's  claim 
was  to  dower  in  a  large  tract  of  swamp  land,  incapable  of  cul- 
tivation, and  no  otherwise  productive  or  valuable  than  by 
working  the  timber  and  making  sale  thereof  when  converted 
into  shingles.     "  If,"  said  Baldvnn,  J.,  ^'a  tenant  for  life  can- 
not have  the  use  of  it  for  that  purpose,  it  is  to  such  tenant 
utterly  worthless,  and  a  mere  burthen.     If  a  dowress  may  not 
enjoy  it  in  the  only  mode  of  which  it  is  susceptible,  she  may 
be  left  to  starve  though  her  husband's  whole  capital  has  been 
invested  in  it  with  a  view  to  annual  profits." — She  may,  '^in 
such  a  case  as  this,  cut  down  the  timber  ad  libitum,  and  make 
all  the  profit  of  it  she  can,  provided  she  does  not  thereby  pre- 
vent the  reversioner  from  making  the  like  profit.     By  our  law 
of  waste  in  woods,  the  restraint  upon  the  tenant  has  reference 
not  to  the  mode  but  the  extent  of  enjoyment.     If  enough 
be  left  for  the  successor  to  the  inheritance,  he  has  no  cause  of 
complaint ;  and  what  will  be  enough  is  a  question  of  facti 
to  be  determined  upon  all  the  circumstances  of  the  case.     In 
cases  like  this,  the  extent  of  the  tract,  the  quantity  of  timberi 
the  period  of  reproduction,  the  demands  of  the  market,  the 
expenses  of  the  employment,  are  all  elements  of  the  enquiry; 
and  if  these  should  lead  in  such  cases  to  a  just  and  convenient 
rule  of  uniform  application,  I  presume  it  will  be  this,  that  the 
tenant's  use  of  the  timber  shall  be  so  restricted  as  to  leave  to 
the  successive  tenants  and  owners  an  equally  extensive  use  of 
it;  at  least."     Macaulay^s  ex* or  v.  Dismal  Swamp  Land  Co. 
2  Rob.  628.     This  was  the  case  of  a  dowress  succeeding  to 
Si  mode  of  enjoyment  of  the  property  adopted  by  the  husband 
himself.    The  tenant  in  dower  may  surely  use  limber  for 
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making  staves  and  shingles,  where  that  is  the  ordinary  use, 
and  the  only  use,  to  be  made  of  such  lands.  Ballentyne  v* 
Poyner,  2  Hayw.  110. 

It  has  been  decided  in  several  of  the  states,  that  manure 
made  on  a  farm  occupied  by  a  tenant  at  will  or  for  year^  in 
the  ordinary  course  of  husbandry,  consisting  of  the  collections 
from  the  stable  and  barn  yard,  or  of  composts  formed  by  an 
admixture  of  these  with  soil  and  other  substances,  is  by  usage 
so  attached  to  and  connected  with  the  realty,  that  in  the  ab- 
sence of  any  express  stipulation  on  the  subject,  an  outgoing 
tenant  has  no  right  to  remove  the  manure  thus  collected,  or 
sell  it  to  be  removed,  and  that  such  removal  is  a  tort,  for 
which  the  landlord  may  have  redress ;  and  such  sale  would 
vest  no  property  in  the  vendee.  Lassell  v.  Reed,  6  Greenl. 
222 ;  Staples  v.  Emery,  7  Id.  201 ;  Kittredge  v.  Woods,  3  N. 
H.  603;  Daniels  v.  Pond,  21  Pick.  371.  This  rule  is  not 
considered  as  applying  to  manure  made  in  a  livery  stable,  or 
in  any  manner  not  connected  with  agriculture,  or  in  a  course 
of  husbandry.     Shaw,  C.  J.,  S.  C.  372. 

2.  By  and  against  whom  action  will  lie  for  waste  under  the 
English  statutes. 

Where  there  was  a  devise  to  husband  and  wife  during  their 
joint  lives,  and  to  the  survivor  of  them  during  his  or  her  life, 
ind  the  assignee  of  the  husband's  interest  committed  waste 
laring  the  husband's  life,  it  was  held  by  the  court  of  queen's 
[)ench,  that  the  wife  who  survived  could  not  maintain  an  ac- 
tion for  such  waste.  Lord  Denman  considered  there  was  no 
rested  interest  in  the  plaintiff  at  the  period  when  the  waste 
vas  committed ;  that  the  husband  and  wife  could  not  have 
jointly  maintained  such  an  action  against  the  husband's  as* 
rignees  in  his  lifetime,  nor  could  the  wife  if  the  husband  had 
lot  assigned  have  sued  his  executors.  Patteson,  J.  referred 
;o  the  passage  in  Co.  Lit.  53,  b,,  wherein  it  is  said,  *'Note, 
ifter  waste  done,  there  is  a  special  regard  to  be  had  to  the 
K>ntinuance  of  the  reversion  in  the  same  state  that  it  was  at 
he  time  of  the  waste  done."  Observing  that  the  action  of 
raate  is  there  said  to  <<  consist  in  privity,"  he  added,  '<  the 
Mtfsage  indeed  has  immediate  reference  to  the  old  form  of  ac- 
ion ;  but  the  rule  equally  applies  to  an  action  on  the  case  in 
he  nature  of  waste."  Bacon  v.  Smith  Sfc.  1  Adol.  &  El. 
f.  S.  345,  41  Eng.  Com.  Law  Rep. 

From  the  statutes  of  Marlebridge,  (52  Hen.  3,)  c.  24,  of 
Sloucester,  (6  Edw.  1,)  c.  5,  13;  of  Westm.  2,  (13  Edw.  1,) 
u  14,  22;  and  11  Hen.  6,  c.  6,  were  taken  the  Virginia  acts 
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in  1  R.  C.  1819,  p.  462,  3,  ^  1,  2,  3,  4,  5,  6,  7,  under  which 
it  was  decided,  1,  that  if  husband  and  wife  brought  an  action 
of  waste  upon  a  lease  made  of  her  land  by  her  guardian,  the 
plaintiffs,  to  maintain  their  action,  must  establish  the  validity 
of  the  lease,  Ross  v.  Gill  ^  wife,  4  Call  250 ;  and  2,  that  if 
the  wife  had  an  estate  in  fee  simple,  and  the  husband  and 
wife  being  seized  in  her  right,  he  conveyed  his  life  estate,  his 
alienee  is  subject  like  any  other  tenant  for  life  to  an  action  of 
waste ;  and  the  action  may  be  brought  in  the  name  of  hus- 
band and  wife.  Dejarnatte  v.  Allen  !f  wife,  5  Grat.  614 
With  this  accords  Bals  ^  wife  v.  Perley,  1  Greeul.  6,  cited 
in  2  Kent's  Com.  131. 

3.  Changes  made  by  the  Code  of  Virginia. 

In  lieu  of  the  acts  in  1  R.  C.  1819,  p.  462,  3,  <^  1,  2.  3,  4, 
6,  6,  7,  and  p.  358,  ^21,  the  revisers  of  the  Code  of  Virginia, 
proposed  the  following  as  chapter  137  of  the  Code : 

§  1.  If  any  tenant  of  land  commit  any  waste  thereon,  or  after  he  ba^ 
aliened  it,  while  be  remain  in  possession,  unless  by  special  license  t» 
writing  so  to  do,  be  shall  be  liable  to  any  party  injured  for  lAedamageB 
9u$tained  by  him. 

§  2.  If  a  tenant  in  common,  joint  tenant  or  parcener,  commit  wasta^ 
be  shall  be  liable  to  bis  cotenants,  jointly  or  severally,  for  damages. 

§  3.  If  a  guardian  commit  waste  of  the  estate  of  bis  ward,  he  shall 
be  liable  to  the  ward,  at  the  expiration  of  his  guardianship,  for  dani* 
ages. 

§  4.  An  heir  maj^  recover  damages  for  waste  done  in  the  lifetiwu  of 
his  ancestor  as  well  as  in  his  own  time. 

§  5.  Any  person  entitled  to  damages  in  any  such  case,  may  recofer 
the  same  in  an  action  on  the  case.  And  if  it  shall  be  found  by  ihs 
jury  that  the  waste  was  committed  wantonly,  or  that  the  party  commit' 
ting  itf  knew  he  was  not  authorized  to  do  the  acts  complaimed  of  si 
waste,  judgment  shall  be  for  such  damages,  and  that  the  defendant  fir- 
feit  the  land  on  which  the  waste  was  so  committed. 

§  6.  Any  such  auction  may  be  brought  or  recovered  against  thepenffn^ 
cd  representative  of  the  party  committing  the  waste. 

§  7.  If  the  tenant  in  possession  of  any  land,  shall,  pending  any  loit 
to  recover  or  charge  said  land,  with  knowledge  of  such  suit,  oommit 
any  waste  thereon,  the  court  in  which  the  suit  is,  may  command  tlie 
sheriff  or  other  officer  to  take  possession  of  the  land,  and  if  the  plain- 
tiff succeed  in  recovering  or  charging  the  land,  be  may  recover  in  m 
action  on  the  case,  against  him  who  committed  the  waste,  three  times 
the  amount  of  damages  assessed  therefor. 

To  this  chapter  the  revisers  subjoined  the  following  notes: 

The  action  of  waste  proper  is  a  remedy  nearly  obsolete.  We  biii 
not  known  of  more  than  one  case  in  which  it  has  been  zworted  toil 
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or  time.  NotwithstandiDg  the  temptation  afforded  by  the  right  to 
reble  damages,  the  harshness  of  the  recovery  has  caased  so  mach 
Mdmioal  nicety  to  be  required  by  the  courts,  that  it  is  very  diifficult  to 
oooeed  in  it.  In  practice  the  action  on  the  case  has  superseded  it. 
Fe  propose,  then,  to  substitute  the  action  on  the  case  for  the  old  ac- 
Ion  of  waste,  in  all  cases. 

The  rules  of  pleading  and  technical  nicety  required  in  the  proceed- 
igB  in  a  writ  of  waste,  will  be  seen  in  Green  y.  Cohj  2  Saund.  228. 
%%  action  only  lay  in  favour  of  the  person  entitled  to  the  immediate 
irersion  in  fee.  We  are  not  sure  that  the  same  rules  exist  in  rela- 
iim  to  the  action  on  the  case  for  waste.  But  however  it  may  be,  we 
bink  the  right  to  recover  for  waste  should  be  enjoyed  by  any  body 
^ho  is  injured  by  the  act  of  waste,  and  against  any  tenant  of  the  land, 
nd  have  so  drawn  this  chapter. 

Under  the  act  of  1792,  (1  R.  G.  p.  462,)  taken  from  the  stat.  of 
TlouceMter,  (6  £dw.  1,  ch.  5,)  when  there  was  recovery  in  a  writ  of 
raate,  there  was  judgment  for  the  place  wasted,  and  treble  damages. 
ITe  propose  to  dispense  with  the  treble  damages,  except  in  a  single 
lie,  and  to  give  the  forfeiture  only  in  cases  of  wanton  and  wilful 
raste,  and  in  such  case  to  extend  the  forfeiture  to  the  whole  land  on 
rhich  the  waste  was  committed.  It  is  often  a  question  of  great  doubt 
rhether  a  particular  act  constitutes  waste.  And  it  is  certain  that  many 
kings  which  would  be  adjudged  waste  in  Englandy  would  not  be  so 
Bgaraed  in  this  country,  owing  to  the  different  condition  of  the  lands 
1  the  two  countries.  It  would  then  be  very  harsh  to  subject  a  tenant 
f  land  in  all  oases  to  treble  damages  and  a  forfeiture  of  any  part  of 
IS  tenement.  But  where  he  does  waste  wantonly  and  wilfully,  he 
oght  to  be  subjected  to  the  forfeiture  of  the  whole  tenement,  and  not 
Mrely  of  the  place  wasted^  or  (as  that  expression  has  been  interpreted,) 
be  part  of  the  tenement  wasted ;  an  exceedingly  inconvenient  provis- 
9D,  and  one  under  which  there  have  grown  up  numerous  technical  dis* 
iDCtions  very  embarrassing  in  practice.     See  Green  v.  Cole, 

Changes  were  afterwards  made  by  the  joint  committee  on 
evision.  They  struck  out  what  is  printed  above  in  italics; 
»ut  at  the  end  of  ^  6,  after  the  words  "judgment  shall  be  for," 
Qserted  the  words,  "  three  times  the  amount  of  damages  as- 
essed  therefor."  The  chapter  was  passed  as  thus  altered,  and 
irfll  be  found  in  the  Code  at  p.  566. 
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CHAPTER  LXVIL 

ACTION   FOR   A   TRESPASS    UPON   LAND. 

1.  Plaintiff^  must  have  a  right  of  possession  as  against  de^ 
fendant.     Bare  possession  is  sufficient  against  a  wrongs 

doer. 

An  action  will  not  lie  for  a  trespass  upon  land  unless  the 
plaintiff  at  the  time  of  the  alleged  trespass  was  entitled  to 
possession  of  the  land  as  against  the  defendant.  Alexander 
V.  Bonnin,  4  Bingh.  N.  C.  799,  33  Eng.  Com.  Law  Rep.  53U 

The  action  cannot  be  maintained  by  one  whose  occapation 
was  merely  on  account  of  the  defendant,  and  as  his  serrant. 
Mayhew  v.  Suttle  ^c.  26  Eng.  Law  &  Eq.  139,  28  Id.  266. 

But  it  is  an  elementary  principle  that  proof  of  possession  m 
sufficient  to  entitle  the  plaintiff  in  trespass  to  recover  against 
a  wrong-doer.  Heath  v.  Milward,  2  Bingh.  N.  C.  98,  29  Eng. 
Com.  Law  Rep.  98 ;  12  Adol.  &  El.  624.     When  it  is  aliped, 
that  the  defendant  trespassed  on  the  plaintiff's  close,  the  alle- 
gation of  possession  hereby  implied  is  maintained  not  onljr 
by  a  possession  rightful  against  all  the  world  but  also  by  bar» 
possession  (not  standing  on  indefeasible  title)  unless  the  de» 
fendant  has  a  right  to  the  possession.     Patteson,  J.,  14  AdoL 
&  El.  N.  S.  71.     A  mere  trespasser  cannot,  by  the  very  act  oiT 
trespass,  immediately  and  without  acquiescence,  give  himself 
what  the  law  understands  by  possession  against  the  persoa 
whom  he  ejects,  and  drive  him  to  produce  his  title,  if  he  can, 
without  delay,  reinstate   himself  in   his  former  possession. 
Browne  <^.  v.  Dawson  ifc.  12  Adol.  &  EL  624,  40  Eng. 
Com.  Law  Rep.  137. 

2.  Party  having  right  of  possession  may  make  a  peaeeabk 
but  not  a  forcible  entry.  When  entry  upon  tenant  for 
years  is  a  trespass  ;  when  not. 

A  forcible  entry  is  prohibited  in  England  by  the  statute  of 
6  Rich.  2,  c.  7 ;  Bac.  Abr.  Forcible  entry  B ;  King  v.  Wilson, 
8  T.  R.  360 ;  and  in  Virginia  by  the  Code,  p.  656,  c.  131 
But  one  having  a  right  of  entry,  may  enter  peaceably,  with- 
out being  a  trespasser.  Taylor  v.  Cole,  3  T.  R.  296.  When 
the  term  of  a  tenant  from  year  to  year  has,  upon  a  proper  no- 
tice to  quit,  expired,  and  the  landlord  has  made  a  lawfiil  efi- 
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try,  the  tenant  is  not  allowed  to  convert  it  into  a  trespass. 
Taunton  v.  Costar,  7  T.  R.  427 ;  Argent  v.  Durrant,  8  Id. 
403 ;  Davis  v.  Connop,  1  Price  53.  Upon  the  facts  of  a  case 
it  may  be  a  question  whether  the  landlord's  entry  was  forcible 
or  peaceable.  In  one  case,  at  a  time  when  some  little  furniture 
was  still  in  the  house  but  nobody  in  it,  the  landlord  broke  open 
the  door  and  resumed  possession.  This  entry  was  adjudged 
lawful.  Turner  v.  Meymottj  1  Bingh.  158,  8  Eng.  Com.  Law 
Rep.  280.  The  party  who  having  a  right  to  the  land  lawfully 
enters  and  obtains  lawful  possession  is  not  to  be  treated  as  a 
trespasser  by  the  person  in  possession  at  the  time  of  the  entry, 
bot  may  maintain  trespass  against  that  person  if  he  wrong* 
fally  continues  upon  the  land.  Butcher  v.  Butcher^  7  Barn. 
^  Cress.  399,  14  Eng.  Com.  Law  Rep.  69.  It  is  not  neces- 
sary that  the  party  who  makes  the  entry  should  declare  that 
be  enters  to  take  possession;  it  is  sufficient  if  he  does  any 
act  to  shew  his  intention.  S.  C. ;  6  Bingh.  N.  C.  52.  Hav- 
ing regained  possession  of  the  land  by  his  peaceable  entry 
upon  the  unlawful  possession  of  his  tenant,  and  being  entitled 
to  treat  his  tenant  as  a  trespasser,  all  who  come  upon  the  land 
without  title  after  such  revesting  of  his  possession  are  tres- 
passers also  and  are  liable  to  be  sued  as  such.  Hey  v.  Moor- 
house,  6  Bingh.  N.  C.  52,  37  Eng.  Com.  Law  Rep.  279. 

Such  is  the  course  of  decision  when  the  landlord  obtains 
the  possession  by  legal  means.  Hillary  v.  6ray,  6  C.  &  P. 
284,  25  Eng.  Com.  Law  Rep.  398.  He  does  not  so  obtain  it 
when  in  making  his  entry  upon  the  tenant  he  is  guilty  cither 
of  a  breach  of  the  statute,  or  of  an  offence  against  the  com- 
mon law.  Tindalf  C.  J.  in  Newton  v.  Harland,  1  Man.  &, 
Grang.  644,  39  Eng.  Com.  Law  Rep.  588.  No  case  has  yet 
been  decided  in  which  the  lessor  has  been  held  to  be  justified 
in  expelling  by  force  from  a  dwelling-house,  a  person  who, 
having  lawfully  come  into  possession  of  it,  has  merely  conti- 
nued to  hold  possession  after  the  expiration  of  his  title.  Bo^ 
mmquetf  J.,  S.  C. 

3.  Right  of  one  who  is  disseised  and  re-enters  to  maintain 
trespass  for  mesne  profits.  What  m^y  be  recovered  by  te^ 
nant  who  is  unlawfully  dispossessed  by  landlord^  generally 
depends  on  whether  tenant  makes  re-entry  before  bringing 
his  action  of  trespass. 

When  a  man  is  disseised  and  re-enters,  such  re-entry  refers 
to  and  has  relation  back  to  the  time  of  his  first  entry,  and  he 
n^y  bring  an  action  for  mesne  profits  and  recover  them  from 
the  date  of  the  prior  entry ;  for  there  he  was  in  actual  posses- 
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sion  at  the  time  the  trespass  was  committed.  2  Roll.  Abr.  tit. 
•*  Trespass  per  relation"  554;  Com.  Dig.  "  Trespass"  (B  3); 
Peiry  v.  Bowes,  Ventr.  361 ;  Parke,  B.,  5  W.  H.  &  G.  944. 
If  a  tenant  be  dispossessed  by  his  landlord  before  the  expira- 
tion of  his  term,  what  he  may  recover  in  an  action  of  tres- 
pass against  the  landlord  will  depend  upon  whether  or  no  he 
made  a  re-entry  before  bringing  such  action.  In  the  one  case, 
upon  regaining  the  possession,  he  is,  by  relation,  considered 
as  having  had  a  continued  possession,  and  may  then,  in  an  ac- 
tion of  trespass,  recover  the  mesne  profits  and  damages  for  the 
whole  time  he  was  dispossessed.  Green,  J.  in  Cooke  v.  Thorn- 
ton,  6  Rand.  13.  In  the  other  case — where  he  has  not  re- 
gained the  possession — he  can  only  in  such  action  recover  da- 
mages for  the  original  trespass  and  ouster:  in  estimating  such 
damages,  the  jury  are  not  to  consider  the  value  of  the  term 
unexpired,  at  the  date  of  the  ouster,  but  are  to  confine  them- 
selves to  the  first  entry,  to  wit :  the  simple  trespass  and  ouster. 
S.  C.  This  rule  does  not  apply  where  the  estate  of  the  dis- 
seisee is  determined  by  its  own  limitation  or  by  the  act  of 
God,  so  that  the  disseisee  cannot  enter.  There,  from  the  ne- 
cessity of  the  case,  he  may,  without  re-entry,  maintain  his  ac- 
tion against  the  trespasser  for  the  continued  dispossession. 
Green  and  Cabell,  J's,  S.  C.  13,  18. 

4.  Right  of  landlord  to  enter  upon  tenant  at  will.    When  an 
action  for  a  trespass  will  lie  for  or  against  such  tenant. 

By  the  principles  of  the  common  law,  the  lessor  may  at 
any  time  enter  and  determine  a  tenancy  at  will.  Curl  v. 
Lowell,  19  Pick.  26.  In  Massachusetts,  on  such  determina- 
tion of  the  estate,  a  reasonable  time  is  allowed  the  tenant  to 
remove  his  family,  furniture  and  other  property ;  and  he  may, 
if  disturbed  by  the  lessor  in  the  exercise  of  this  right,  main- 
tain an  action  against  him  for  the  trespass.  Rising  ^.  v. 
Stannard,  17  Mass.  287 ;  Ellis  v.  Paige  Sfc.  1  Pick.  48. 
Where,  after  the  lapse  of  a  reasonable  time,  the  lessor  remo- 
ved the  lessee's  effects  out  of  the  building  with  care,  the  les- 
see failed  to  maintain  an  action  of  trespass.  Curl  v.  Lowell, 
19  Pick.  26.  On  the  other  hand,  where  the  defendants  broke 
open  the  lessee's  trunks  and  committed  other  enormities,  such 
acts  were  considered  in  Virginia  to  shew  quo  animo  the  de- 
fendants entered,  and  to  make  them  trespassers  ab  initio. 
Faulkner  v.  Anderson,  Gilm.  221. 

Voluntary  waste  by  a  tenant  at  will  is  a  determination  of 
the  will ;  and  an  action  of  trespass  will  lie  therefor  on  behalf 
of  the  reversioner  against  such  tenant.     Co.  Lit.  67  a  ;  6  Rep. 
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13  a  ;  Cro.  Eliz.  777,  784 ;  Phillips  v.  Covert  S^c.  7  Johns.  I ; 
Daniels  v.  Pond,  21  Pick.  371. 

6.  Action  for  trespass  in  cutting  and  carrying  away  plain- 
tiff ^9  wood  without  authority,  Ve7idee  in  possession  treated 
as  a  tenant  at  will,  and  liable  to  an  action  for  such  a  tres- 
pass. 

A  man  is  clearly  a  trespasser  who  without  the  license  of  the 
owner  of  land  goes  upon  it  and  cuts  his  wood.  He  acquires, 
as  against  the  owner  of  the  soil,  no  property  in  the  wood  by 
cutting  it,  and  can  transfer  none  to  another.  So  soon  as  the 
wood  is  cut  and  separated  from  the  soil,  it  is  the  personal  pro- 
perty of  the  owner  of  the  land.  The  man  who  cut  it  may 
iell  it  to  another  who,  under  a  mistake  as  to  the  vendor's 
rights,  may  pay  for  it  and  take  and  carry  it  away ;  but  this 
will  be  no  answer  to  the  owner's  action  against  the  purchaser 
for  the  value  of  the  wood  so  taken  and  carried  away.  Hig- 
ginson  ^c.  v.  York,  5  Mass.  341. 

An  action  of  trespass  for  cutting  trees  and  carrying  away 
the  timber  will  lie  against  one  who  committed  the  trespass 
while  he  was  in  possession  of  the  land  under  an  agreement 
for  a  conveyance  upon  the  performance  of  certain  acts ;  the 
agreement,  if  a  license  to  enter,  was  not  a  license  to  cut  and 
carry  away  the  trees ;  the  defendant  was  in  no  higher  charac- 
ter than  a  tenant  at  will ;  and  if  a  tenant  at  will  cuts  timber^ 
it  is  trespass.  Suffern  v.  Townsend,  9  Johns.  35 ;  Cooper 
V.  Slower,  Id.  331.  The  court  observe  that  "cutting  down 
the  timber  beyond  what  was  requisite  for  the  use  and  improve- 
ment of  the  farm  was  waste,  and  a  determination  of  the  te- 
nancy at  will.  By  withholding  a  deed  until  the  payment  of 
the  money,  the  plaintiff  meant  to  hold  the  land  as  a  security 
for  the  debt ;  and  it  would  cease  to  be  a  security,  if  the  de- 
fendants might  lawfully,  under  the  contract,  render  the  land 
useless  and  of  no  value,  by  stripping  it  of  all  its  timber."    Id. 

The  contract  in  such  a  case,  is  construed  reasonably  and 
consistently  with  the  rights  of  both  parties.  Though  it  gives 
a  right  of  occupancy  for  a  term  of  years,  it  does  not  follow 
that  the  occupant  may  cut  from  that  part  of  the  land  not  suit- 
able for  cultivation,  trees  which  constitute  the  principal  va- 
lue of  the  land,  that  is  the  security  for  the  purchase  money. 
The  tenant  who  so  commits  waste  acquires  no  title  to  the 
timber  which  he  thus  unlawfully  cuts,  and  of  course  can  con- 
vey none ;  one  purchasing  from  him,  though  bona  fde,  ac- 
quires none,  but  is  liable  in  trover  to  the  owner.  Mooers  v. 
Wait  4*c.  3  Wend.  104. 


640  ACTION    AGAINST    A  WRONG-DOER.  [XIT.  6, 

6.  Action  lies  notwithstanding  descent  to  heirs  of  disseisor. 

Under  the  common  law  as  modified  by  the  statute  of  32 
Hen.  8,  c.  33,  if  a  disseisor  having  no  right  or  title  had  peace- 
able possession  of  land  for  five  years  next  after  the  disseisin, 
and  died  thus  seized,  the  descent  in  law,  to  his  heirs,  took  away 
the  right  of  entry  from  the  disseisee.  There  might,  after  the 
disseisor's  death,  be  such  an  act,  as  would  be  an  entry  suffi- 
cient to  revest  the  possession  in  the  disseisee;  were  it  not  for 
the  descent  cast ;  but  from  that  a  difficulty  would  arise  in  the 
way  of  an  action  of  trespass.  PiUney  v.  Dresser^  2  IBetcalf 
683.  The  Virginia  act  in  1  R.  C.  1819,  p.  614,  c.  129,  ^  4, 
being  taken  from  the  statute  of  32  Hen.  8,  c.  34,  the  difficulty 
just  mentioned  existed  here  as  it  did  in  other  states  where  the 
common  law  rule  had  not  been  changed  otherwise  than  by 
that  statute.  A  change  has  been  made  by  legislation  ifl 
New  York,  (2  R.  S.  296,)  Massachusetts  (R.  S.  p.  610,  c.  101, 
^  6,)  and  England.  Following  this  example,  the  revisers  of 
the  Code  of  Virginia  proposed,  and  the  legislature  adopted,  ifl 
lieu  of  the  act  in  1  R.  C.  1819,  p.  614,  c.  129,  ^  4,  the  folloyr- 
ing,  taken  from  the  statute  of  3  and  4  Will.  lY. : 

'<  The  right  of  entry  on,  or  action  for,  land,  shall  not  be  tolled  or 
defeated  by  descent  cast."     Code,  p.  556,  c.  133,  §  4. 

7.  Action  for  mesne  profits  consequential  to  judgment  in  eject' 
ment.  How  far  such  judgment  will  sustain  the  action  of 
trespass.     Against  whom  the  action  will  lie. 

An  action  for  mesne  profits  is  consequential  to  the  recovery 
in  ejectment.  It  may  be  brought  by  the  lessor  of  the  plain- 
tiff in  his  own  name,  or  in  the  name  of  the  nominal  lessee; 
and  in  either  shape  it  is  equally  his  action.  The  tenant  is 
concluded  by  the  judgment,  and  cannot  controvert  the  plain- 
tiff's  title.  Nor  can  he  controvert  the  plaintiff's  right  of  pos- 
session ;  for  that  is  part  of  his  title :  the  plaintiff  to  entitle 
himself  to  recover  in  an  ejectment,  must  shew  a  possessory 
right  not  barred  by  the  statute  of  limitations.  The  judgment 
(like  other  judgments)  only  concludes  the  parties  as  to  the 
subject  matter  of  it.  As  in  the  ejectment,  the  plaintiff  be- 
yond the  time  laid  in  the  demise  alleged  no  title,  and  could 
not  be  put  to  prove  any,  so  beyond  that  time  the  judgment 
proves  nothing ;  nothing  as  to  the  length  of  time  the  tenant 
has  occupied,  nor  as  to  the  value.  Therefore,  in  the  action 
of  trespass  for  mesne  profits,  it  is  to  be  proved  how  long  the 
defendant  enjoyed  the  premises,  and  what  the  Talne  wifc 
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isKn  V.  Parken,  2  Burr.  668 ;  Goodtitle  v.  Tombs,  3  Wils. 
118 ;  Doe  v.  Wright,  10  Adol.  &  El.  763,  37  Eng.Com.  Law 
lep.  222;  Doe  v.  Wellsman,  2  W.  H.  &  G.  368;  Van  Alen 
r.  Rogers,  1  Johns.  Cas.  281 ;  Cox  S^c.  v.  Callender,  9  Mass. 
J33 ;  Codman  S^c.  v.  Jenkins,  14  Id.  100 ;  Benson  tj*c.  v. 
Matsdorf,  2  Johns.  Rep.  371 ;  Baron  v.  Aheel,  3  Id.  481 ; 
fackson  v,  Randall,  11  Johns.  405;  Langendyck  Sf  wife  v. 
BurAans,  Id.  461;  Dewey  v.  Osborn,  4  Cow.  329;  Jackson 
r.  Cai»6s,  7  Id.  36 ;  Hylton  v.  Brou^n,  2  Wasli.  C.  C.  R.  165 ; 
Bailey  v.  Fairplay,  6  Binn.  460.  The  record  in  ejectment  is 
iridence  of  the  plaintiff's  possession  of  the  premises  at  the 
ime  of  the  demise  laid  in  the  declaration  in  ejectment ;  and 
berefore  on  the  production  of  the  record  the  plaintiff  may  be 
mtitled  to  recover  mesne  profits  subsequent  to  the  date  of 
hat  demise.  If  the  plaintiff  seeks  to  recover  mesne  profits 
mtecedently  to  that  date  he  is  bound  to  prove  such  a  title, 
iccorapanied  by  possession,  as  would  enable  him  to  maintain 
in  ordinary  action  of  trespass.     Parke,  B.,  5  W.  H.  &  G.  946. 

Under  the  Pennsylvania  acts  cf  21  March  1806,  and  13 
ipril  1807,  making  a  change  of  form  in  the  action  of  eject- 
aent,  the  judgment  in  ejectment,  which,  in  trespass  for  mesne 
vofits,  was  conclusive  as  to  the  right  to  recover  these  profits 
rem  the  time  laid  in  the  declaration,  is  now  conclusive  as  to 
he  right  to  recover  them  from  the  time  of  issuing  the  writ. 
^Joyd  V.  Nourse  Sf  wife,  2  Rawle  49 ;  Huston  v.  Wickersham^ 
S  W.  &  S.  313;  Postens  v.  Postens,  3  Id.  182.  This  is  the 
iffect  of  every  judgment  in  ejectment,  whether  the  first  or 
my  other  between  the  same  parties  or  privies ;  the  judgment 
n  the  second,  if  contrary  to  that  in  the  first,  may  be.consi- 
lered  in  effect  as  a  reversal  of  it  from  the  date  of  the  demise 
aid  in  the  second,  or  the  date  of  suing  out  the  writ  in  it... 
Ifau  V.  Drexel,  2  Barr  202. 

Sir  James  Mansfield  seems  to  have  thought  that  the  de- 
bndant  in  an  action  for  mesne  profits  must  be  the  person  ia 
ctoal  possession  and  trespassing.  Burne  v.  Richardson,  4 
[|aunt.  720.  This  dictum  cannot  be  maintained.  One  who 
las  put  in  another  person  as  tenant,  and  tells  him  to  stay  in, 
I  a  trespasser  by  the  tenant,  and  liable  in  the  action  for  mesne. 
fofitfl,  though  the  judgment  in  ejectment  was  against  ano« 
ber.  Doe  v.  Harlow  Sfc.  12  Adol.  &  El.  40,  40  Eng.  Com. 
jaw  Rep.  17.  When  the  declaration  in  ejectment  is  served 
a  the  tenant  in  possession,  and  the  consent  rule  is  entered. 
ito  by  another,  and  judgment  given  against  him,  he  is  te- 
arded  in  England  as  having  defended  in  the  character  of 
indlord,  and  the  action  of  trespass  for  mesne  profits  is  main- 
lined against  him  on  that  footing.     Doe  v.  Challis^  17  Adol. 
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&  EI.  N.  S.  166,  79  Eng.  Com.  Law  Rep*  166,  6  Eng.  Law 
&  Eq.  249. 

8.  When  after  judgment  in  ejectment^  action  of  trespass  ii 
brought,  it  need  not  be  limited  to  recovery  of  mesne  profits, 
but  may  be  maintained  for  other  wrong  in  removing  build- 
ings, Src 

When  under  judgment  in  ejectment  the  plaintiff  has  been 
put  in  possession,  he  may  maintain  an  action  for  wrong  done 
by  the  defendant  or  his  servants  before  the  plaintiff  regained 
possession.  Lifford^s  case,  11  Rep.  61 ;  Holcomb  v.  Rawlyns, 
Cro.  Eliz.  540.  The  contrary  position  in  6  Bac.  Abr.  Tret 
pass  (C.)  pi.  3,  p.  566,  that  the  disseisee  of  land  cannot  nrniih 
tain  an  action  of  trespass  quare  clausum  fregit  for  an  injury 
done  thereto  betwixt  the  time  of  the  disseisin  and  bis  re-entry, 
if  it  be  intended  of  the  disseisor  as  well  as  strangers,  the  so- 
preme  court  of  New  York  has  said  is  not  law.  Dewey  r. 
Osbom,  4  Cow.  337.  In  this  case  it  was  after  verdict  and 
before  judgment  in  the  ejectment  that  the  wrong  was  com- 
mitted in  removing  buildings.  After  the  writ  of  possession 
was  executed,  an  action  of  trespass  was  brought  for  that 
wrong ;  and  the  action  was  maintained. 

In  New  York  while  it  is  admitted  that  a  disseisee  cannot 
maintain  trespass  until  he  regains  possession,  it  is  considered 
that  he  is  then  remitted,  by  relation,  to  his  former  seisin  as 
between  him  and  the  disseisor;  he  may  therefore  maintain  an 
action  for  an  injury  to  the  freehold  as  well  as  for  the  rents  and 
profits.     8  Wend.  691. 

It  is  a  general  rule  with  respect  to  the  doctrine  of  relation 
that  it  shall  do  no  wrong  to  strangers.  16  Tin.  Abr.  293; 
MenviVs  case,  13  Rep.  21.  While,  therefore,  one  put  into 
possession  by  the  judgment  of  a  court  of  competent  jariadic- 
tion  may,  when  that  judgment  is  set  aside,  be  considered  a 
trespasser  by  relation  and  made  answerable  for  the  damages, 
it  may  be  otherwise  with  respect  to  strangers  who  come  in  by 
title  under  the  disseisor.  LAfford^s  case,  11  Rep.  61.  An  ac- 
tion of  trespass  may  not  lie  against  them  for  cotting  down 
and  carrying  away  timber  from  the  land,  under  bis  lieenas, 
when  he,  by  virtue  of  the  judgment  (and  before  it  was  set 
aside),  was  in  lawful  possession.  Case  v.  De  Ooes  tft.  3 
Gaines's  Rep.  261. 

The  dictum  of  Lord  Coke  in  Lifford's  case,  with  respect  to 
strangers  is,  however,  received  with  some  qualification.  JEW* 
comb  V.  Rawlyns,  Cro.  Eliz.  640,  Moor  461 ;  Ball.  N.  P.  86, 7. 
The  defendant  in  an  action  of  ejectment  caonoli  by  giving  op 
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the  possession  to  a  third  person,  after  the  commencement  of 
the  suit,  defeat  the  effect  of  the  recovery.  Certain  it  is  that 
18  it  respects  the  right  to  mesne  profits,  a  recovery  in  eject- 
ment is  conclusive  of  the  title  as  to  the  land  possessed  by  the 
defendant  when  the  action  was  brought,  into  whose  hands  so- 
Bver  it  may  subsequently  pass,  by  transmutation  of  the  pos- 
session from  that  defendant.  Jackson  v.  Stone,  13  Johns.  447. 
Ind  the  principle  on  which  this  rule  rests  extends  beyond  the 
recovery  merely  of  mesne  profits.  It  would  be  objectionable 
to  hold  that  any  irresponsible  person  may  turn  the  owner  forci- 
bly out  of  possession  of  his  real  estate,  sell  the  buildings  and 
the  timber,  and  thereby  destroy  the  value  of  the  property  and 
leave  the  owner  without  other  redress  than  could  be  obtained 
Trom  an  irresponsible  man.  In  New  York  when  such  a  sale 
iras  made  under  suspicious  circumstances — ^for  less  than  a 
jnarter  of  the  value  of  the  subject — the  remedy  was  not  con- 
Ined  to  the  disseisor  himself;  it  was  extended  to  the  purcha- 
ler.     Morgan  v.  Varick,  8  Wend.  687. 

}.  Whether  a  mortgagee  after  obtaining  judgment  in  eject' 
ment  may  not  recover  mesne  proJUs.  The  Massachusetts 
decisions  holding  that  he  cannot^  examined  and  disap- 
proved. 

A  mortgagee  who  has  not  obtained  a  judgment  in  ejectment 
saonot  maintain  an  action  of  trespass  for  mesne  profits  which 
nose  prior  to  the  day  of  his  being  in  actual  possession.  Mayo 
r«  Fischer,  14  Pick.  631.  There  is  no  relation  back  to  the 
Imte  of  the  mortgage  deed.  Though  an  ejectment  be  brought 
md  a  consent  order  be  made  that  proceedings  in  the  action  be 
itayed  until  a  given  day  (the  defendant  undertaking  to  give 
ap  possession  on  that  day),  the  agreement  made  by  this  order 
arill  not,  as  it  regards  the  right  to  recover  mesne  profits,  have 
Khe  effect  of  a  judgment  in  ejectment.  Litchfield  v.  Ready, 
i  W.  H.  &>  G.  939,  1  Eng.  Law  &  Eq.  460. 

la  Massachusetts  there  has  been  maintained  a  doctrine 
arhich  may  not  stand  the  test  of  further  examination.  The 
Ripreme  court  of  that  state  holds  that  although  a  judgment 
01  an  action  to  obtain  possession  of  the  land  is  generally  con- 
dosive  evidence  of  the  right  to  recover  in  an  action  of  tres- 
pass for  mesne  profits,  yet  that  a  judgment  in  favour  of  a 
mortgagee  against  a  mortgagor  or  his  assignee  is  an  exception 
to  tt^  general  rule;  that  notwithstanding  such  judgment, 
aaither  the  mortgagor  nor  his  assignee  is  liable  for  rents  and 
profits.  Wilder  v.  Houghton,  1  Pick.  87 ;  Boston  Bank  v. 
Reed  ^  8  Id.  462.    This,  the  author  thinks  is  a  conclu- 
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sion  not  authorized  by  the  English  cases  on  which  the  su- 
preme court  of  Massachusetts  rests  its  judgment.     True  it  is 
that  according  to  the  decisions  of  Lord  Uardwicke  and  Lord 
Mansfield^  where  a  mortgagor  is  left  in  possession,  though  he 
may  be  called  tenant  at  will  to  the  mortgagee,  he  is  so  only 
quodam  modo :  he  is  not  to  pay  rent,  but  receives  and  has  the 
same  by  the  mortgagee's  implied  authority.     Moss  v.  GalU- 
more,  1  Dougl.  282.     And  the  mortgagee  cannot,  in  equity, 
have  an  account  of  rents  and  profits  for  any  of  the  years  back. 
Higgins  V.  York  Buildings  Co.  2  Atk.  107.  But  Lord  Mans- 
field only  considered  the  mortgagor  as  receiving  the  rents  by 
an  implied  authority  from  the  mortgagee  till  he  determine  his 
will     Keech  v.  Hall,  Dougl.  21.     And  Lord  Hardwicke  said 
that  the  mortgagee  ought  to  take  the  legal  remotes  to  get 
into  the  possession.  Mead  v.  Lord  Orrery,  3  Atk.  244.    Tbea 
suppose  the  mortgagee  does  determine  his  will,  and  possessioQ 
not  being  given  him,  he  takes  the  legal  remedies  to  get  into 
possession,  and  brings  an  action  of  ejectment  against  the  mort- 
gagor or  his  tenant,  laying  the  demise  as  of  the  day  when  his 
will  was  so  determined,  why  may  he  not,  after  obtaining  a 
judgment  in  ejectment,  maintain  an  action  for  the  mesne  pro- 
fits which  have  accrued  pending  the  ejectment? 

The  supreme  court  of  Massachusetts  admits  that  a  mort- 
gagee may  enter  for  condition  broken,  and  that  if  the  mort- 
gagor's tenants  refuse  to  quit,  the  mortgagee  may  consider 
them  as  trespassers  or  disseisors,  and  in  a  writ  of  entry  evict 
them.  It  considers  that  if  without  resorting  to  such  writ,  the 
mortgagee,  by  subsequent  entry,  becomes  lawfully  reseised, 
he  may  maintain  trespass  for  the  mesne  profits.  Northampton 
Paper  Mills  v.  Ames  !fc.  8  Metcalf  L  And  yet  it  holds  that 
if  the  writ  be  resorted  to,  and  the  mortgagee  under  a  regular 
judgment  becomes  lawfully  seized,  he  has  no  right  of  action 
for  such  profits.  10  Metcalf  114,  15.  This  conclusion  can- 
not be  right.  The  principle  is  that  the  mortgagor  is  liable  to 
be  treated  as  a  trespasser  at  the  option  of  the  mortgagee. 
Doe  V.  Day,  2  Adol.  ifc  EJ.  N.  S.  146,  42  Eng.  Com.  Law 
Rep.  612.  That  option  is  exercised  by  bringing  the  action 
of  ejectment ;  in  that  action  the  defendant,  whether  he  be  the 
mortgagor  or  any  other,  is  treated  as  a  trespasser ;  and  the 
judgment  against  him  ascertains  him  to  be  such.  This  fact 
being  established,  it  is  a  necessary  consequence  that  the  tres- 
passer may  be  held  liable  for  rents  and  profits.  10  Grat.  29. 
Were  the  law  otherwise  it  would  ofifer  a  temptation  to  an  in- 
solvent mortgagor  to  withhold  possession,  and  delay  as  long 
as  he  could  a  recovery  in  the  action  for  the  possession  of  the 
land,  so  that  he  might  in  the  mean  time  eqjoy  the  profits. 
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CHAPTER  LXVIII. 

ACTION  FOR  DAMAGE  TROM  OR  TO  THE  CATTLE  OT  ONE  ON 
THE  LAND  OT  ANOTHER. 

1.  Remedy  in  England  where  there  is  a  distress  on  cattle 
doing  damage. 

Distraining  cattle,  doing  damage,  is  a  summary  execution 
in  the  first  instance.  The  distrainer  must  take  care  to  be 
formally  right ;  he  must  seize  them  in  the  act ;  upon  the  spot : 
for  if  they  escape,  or  are  driven  out  of  the  land,  though  after 
Tiew,  he  cannot  distrain  them.  He  must  observe  a  number 
of  rules  in  relation  to  the  impounding  and  manner  of  treating 
the  distress.  The  law  has  provided  two  precise  remedies  for 
the  proprietor  of  cattle  which  happen  to  be  impounded.  1st. 
He  may  replevy.  And  if  he  does,  upon  the  avowry  he  must 
specially  set  out  a  right  of  common  or  some  other  title,  as  a 
justification  of  the  cattle  bemg  where  they  were  taken.  Or 
2dly.  If  he  does  not  choose  to  replevy  but  is  desirous  to  have 
his  cattle  immediately  re-delivered,  he  may  make  amends  and 
then  bring  an  action  of  trespass  for  taking  his  cattle,  and  par- 
ticularly charge  the  money  so  paid  by  way  of  amends,  as  an 
aggravation  of  the  damage  occasioned  by  the  trespass.  If  to 
such  an  action  the  distrainer  pleads  that  he  took  them  doing 
damage,  the  plaintiff  must  specially  reply  the  right  or  title 
which  he  alleges  the  cattle  had  to  be  there.  Ld.  Mansfield, 
C.  J.  in  Linden  v.  Hooper,  Cowp.  417,  18;  Gulliver  v.  Co- 
sens,  1  Man.  Grang.  &  Scott  788,  50  Eng.  Com.  Law  Rep. 
788. 

2.  Remedy  in  Massachusetts,  New  Hampshire,  New  Jersey 
and  Maine,  where  cattle  trespass  on  the  land  of  an  adja- 
cent proprietor. 

In  the  United  States  it  is  not  denied  to  be  a  rule  of  the 
common  law  of  England  that  where  two  persons  are  possessed 
of  adjoining  closes,  unless  there  be  some  existing  legal  obliga- 
tion as  to  the  maintaining  of  a  fence,  arising  by  prescription 
or  otherwise,  each  must  take  care  that  his  cattle  do  not  enter 
upon  the  land  of  the  other.  Com.  Dig.  Droit,  M.  2 ;  S  Bl. 
Com.  211;  3  Kent's  Com.  438;  1  Cow.  79,  note.  But  in 
many  of  the  states  it  has  been  contended  that  the  rule  of  the 
English  common  law  was  either  inapplicable  here  or  abroga- 
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ted  by  statute.  In  Massachusetts,  notwithstanding  the  sta- 
tutes of  1785,  c.  52,  and  1788,  c.  65,  (Rev.  Slat.  c.  19,  ^  2, 
c.  113,  <^  4,)  the  common  law  rule  was  acted  on  in  Rust  v. 
Low  ifc,  6  Mass.  97.  It  is  there  considered  that  the  obliga- 
tion to  make  and  maintain  a  partition  fence  is  equally  opera- 
tive upon  both  adjacent  owners ;  that  each  party  is  equally 
bound  to  move  in  the  matter;  and  until  such  division  there 
can  be  no  deficiency  or  neglect  alleged  as  to  the  fence  of  ei- 
ther party,  separately  and  individually.  If,  therefore,  either 
puts  cattle  on  his  own  land  and  they  enter  upon  the  land  of 
the  adjacent  proprietor,  there  being  no  partition  of  the  fence 
separating  the  lots,  he  will  be  liable  to  an  action  of  trespass 
therefor.  S.  C. ;  Thayer  v.  Arnold  Sfc.  4  Metcalf  691,  2.  A 
like  rule  prevails  in  New  Hampshire,  Teuksbury  v.  Buckling 
7  New  Hamp.  518 ;  and  New  Jersey,  Coxe  v.  Robbins^  4  Hal- 
sted  384. 

The  legislature  of  Maine  having,  in  1821,  enacted  the  Mas- 
sachusetts statute  of  1788,  c.  65,  the  supreme  court  of  Maine, 
considering  that  in  Rusl  v.  Low  S/'c.  the  statute  was  construed 
to  be  merely  in  affirmance  of  the  common  law,  adopted  the 
same  construction:  though  the  plaintiff's  close  was  unculti- 
vated and  there  was  no  fence  between  it  and  the  close  adjoin- 
ing of  the  defendant ;  yet  where  cattle  depastured  on  the  de- 
fendant's close  escaped  into  the  plaintiff's,  an  action  was  main- 
tained for  the  trespass.     Liltle  v.  Lathrop,  5  Greenl.  356.   A 
change  has  since  been  made  by  the  statute  of  1834,  c.  137, 
the  3d  section  of  which  provides  that  no  action  of  trespass 
shall  be  maintained  against  the  owner  of  cattle  breaking  into 
the  enclosure  of  another,  through  an  insufficient  fence ;  such 
cattle  being  lawfully  on  the  opposite  side  thereof.     Gaoch  v. 
Stephenson,  13  Maine  375. 

3.  Remedy  in  New  York  for  trespass  oj  cattle. 

The  supreme  court  of  New  York  acted  upon  the  English 
rule  that  every  unwarrantable  entry  on  another's  land  is  a  tres- 
pass, whether  the  land  be  enclosed  or  not.  3  Bl.  Com.  209; 
Sel w.  N.  P.  1 101.  It  held  (according  to  3  Bl.  Com.  21 1,)  that 
a  person  is  equally  answerable  for  the  trespass  of  his  cattle  as 
of  himself;  and  when  it  appeared  that  the  defendant's  horse 
or  cattle  had  entered  the  plaintiff's  field  and  did  him  damage 
by  destroying  his  grass,  &c.  the  plaintiff  recovered  although 
there  was  no  fence  around  the  field.  Wells  v.  Howellj  19 
Johns.  385.  In  this  case  the  town  had  not,  under  the  act  of 
1813,  *•  relative  to  the  duties  and  privileges  of  towns,"  made 
any  town  regulation  on  the  subject.     Under  this  act  there  was 
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a  by-law  in  Shepherd  v.  Hees^  12  Johns.  433.  The  act  was 
construed  in  this  case  and  Holladay  v.  Marsh,  3  Wend.  145. 
At  the  revision  in  1830  it  was  re-enacted  in  an  amended  form ; 
the  legislature  thereby,  in  effect,  adopting  the  construction  in 
Shepherd  v.  Hees,  rather  than  that  of  Mr.  Cowen  in  his  note 
to  Biish  V.  Brainard,  1  Cow.  78.  When  cattle  which,  under 
the  town  regulations,  are  lawfully  in  a  highway,  enter  there- 
from into  the  plaintiff's  premises  through  his  defective  fences, 
he  has  no  right  of  action  therefor.  Griffin  v.  Martin,  7  Bar- 
bour 297. 

4.  Remedy  where  trespass  is  by  cattle  entering  plaintiff  ^s 
land  from  a  highway.  Rule  in  England,  Massachusetts^ 
New  Hampshire,  New  Jersey  and  Maine. 

The  case  of  Sir  Bouchier  Wray,  mentioned  in  1  Burr.  143, 
is  outweighed  by  the  old  authorities  cited  by  Viner,  Chimin 
priv.  B,  particularly  8  Edw.  4,  9,  pi.  7.  Lord  Mansfield  cites 
with  approbation  1  Roll.  Abr.  392.  that  the  king  has  nothing 
in  an  highway  but  a  passage  for  himself  and  his  people ;  but 
the  freehold  and  all  the  profits  belong  to  the  owner  of  the 
soil.  Chester  v.  Alter  8fc.  1  Burr.  143.  He  may  maintain  tres- 
pass for  any  injury  to  the  soil  which  is  not  incidental  to  the 
right  of  passage  acquired  by  the  people,  hade  v.  Shepherd, 
2  Str.  1004.  These  principles  have  been  recognized  in  Mas- 
sachusetts. Perley  v.  Chandler,  6  Mass.  451 ;  Alden  v.  il/iir- 
dock,  13  Id.  256.  It  is  considered  in  that  state  that  the  com- 
mon law,  as  to  this  matter^  continues  unaltered  by  statute; 
that  one  who  is  not  the  owner  of  the  soil  in  the  highway,  has 
no  other  right  there  but  of  passage ;  that  he  cannot  justify 
turning  his  cattle  into  it  for  the  purpose  of  grazing ;  and  that 
on  the  authority  of  Dovaston  v.  Payne,  2  H.  Bl.  531,  the 
owner  of  land  adjoining  a  highway,  if  cattle  put  into  the 
highway  to  graze  escape  into  his  land  and  eat  his  grass,  may, 
notwithstanding  the  land  be  unfenced,  maintain  trespass  against 
the  owner  of  the  cattle.  All  the  injury  which  is  necessarily 
done  by  the  passing — all  the  involuntary  damages  done  by  the 
traveller — must  be  borne  by  the  owner  of  the  soil ;  but  he  is 
entitled  to  damages  for  the  excess.  Stackpoole  Sfc,  v.  Healy, 
16  Mass.  33. 

The  New  Hampshire  statute  of  February  8,  1791,- relative 
to  common  fields  and  regulating  fences,  enacts  (in  <^  9,)  "  that 
when  any  damage  shall  be  done  to  any  person  whose  fences 
are  insufficient,  and  such  damage  shall  happen  through  such 
deficiency  of  fence,  by  swine  yoked  and  ringed  according  to 
law,  horses  fettered,  and  other  creatures  not  prohibited  from 
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feeding  on  the  highways  and  commons,  the  person  sustaining 
such  damage  may  not  impound  the  creatures  so  doing  damage, 
nor  shall  he  recover  any  damage  therefor."  This  clause  io 
the  statute  has  always  been  construed  to  bar  any  action  for 
damages  done  in  a  close  by  cattle  which  are  lawfully  in  a 
highway,  and  owing  to  the  insufficiency  of  a  fence  broke  into 
a  close.  4  N.  H.  Rep.  37.  But  the  courts  of  New  Hampshire 
act  upon  the  common  law  rule — established  in  DovcLston  v. 
Payne  J  2  H.  Bl.  531 — that  if  a  man  turns  his  horse  into  the 
highway,  to  feed  on  his  own  soil  there,  he  is  bound  to  keep 
him  upon  his  own  soil,  and  if  he  escapes  into  a  part  of  the 
highway  which  runs  through  his  neighbour's  land,  and  thence 
breaks  through  his  neighbour's  fence,  il  is  a  trespass.  Avery  v. 
Maxwell^  4  New  Hamp.  36.  The  rule  of  Dovaston  v.  Payne, 
has  been  also  followed  in  New  Jersey,  Chambers  v,  Matthews^ 
3  Harrison  368 ;  and  Maine,  Cool  v.  Crommet,  13  Maine  254. 

6.  In  Vermont,  Connecticut,  Pennsylvania,  Virginia,  South 
Carolina,  Illinois  and  Ohio,  rule  as  to  cattle  going  at 
large  is  different  from  that  of  England, 

The  rule  of  the  common  law  of  England  does  not,  as  to 
this  matter,  prevail  in  Vermont,  Mooney  v.  Maynard,  I  Ver- 
mont 470;  South  Carolina,  Pripp  v.  Hasell  !fc,  1  Strobhart 
175,  6;  Illinois,  Seeley  v.  Peters,  5  Oilman  146;  or  Ohio, 
Kerhaker  v.  Cincinnati  R,  R.  Co,  Am.  Law  Reg.  vol.  3,  p. 
348 ;  nor  in  Pennsylvania,  Connecticut  or  Virginia. 

A  general  liberty  to  hunt  on  unenclosed  lands  was  provided 
for  in  Pennsylvania  by  the  constitution  [^  43,)  preceding  that 
of  1790.  It  was  not  retained  in  the  latter  constitution ;  and 
by  the  act  regulating  fences,  a  remedy  was  given  for  trespasses 
on  lands  enclosed  with  fences  of  a  certain  description.  Adams 
V.  McKinney,  Addison  24. 

As  early  as  the  edition  of  the  Connecticut  statutes  published 
in  1672,  there  is  found  a  provision  growing  out  of  the  situa- 
tion of  the  country  at  the  time  of  the  first  settlement.  "Il 
was,"  says  Waite,  J.,  "  more  convenient  for  our  ancestors  to 
enclose  their  cultivated  fields  than  their  pastures :  the  cattle 
were  suffered  to  roam  over  the  unenclosed  lands  and  obtain  a 
subsistence  wherever  they  could ;  the  lands  which  were 
ploughed  and  planted  were  enclosed  by  fences."  There  are 
still  provisions  on  the  subject  in  the  statutes,  tit.  33,  %  l,% 
21 ;  tit.  78,  ^  7.  These  statutes  are  construed  to  make  it  the 
duty  of  a  man  to  do  all  that  the  law  requires  of  him  towards 
fencing  his  land  before  he  can  maintain  an  action  for  a  tres- 
pass thereon  by  cattle,  except  in  a  few  cases  specified  in  the 
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Statutes.  Studwell  v.  Ritch^  14  Conn.  292.  One  exception 
is  that  the  owners  of  land  are  not  compelled  to  fence  against 
unruly  animals.     Barmim  v.  Vandusen,  16  Conn.  206. 

In  view  of  the  provisions  in  the  Revised  Statutes  of  Mas- 
sachusetts (p.  196,  c.  19,)  and  New  York  (p.  353,  art.  4,  c.  1 1,) 
the  revisers  of  the  Code  of  Virginia  (p.  643,  4  of  their  re* 
ports,)  proposed  certain  sections  in  regard  to  division  walls 
and  fences  (c.  124,  ^  14-17);  but  they  were  struck  out  by 
the  house  of  delegates.  The  act  in  2  R.  C.  1819,  p.  306,  c. 
249,  ^  1,  having  been  revised,  was  in  part  reported  by  the  re- 
visors  (p.  524,  5,)  as  follows: 

Every  enclosure  shall  be  deemed  a  lawful  fence  which  is  four  feet 
high  if  made  with  stone,  or  five  feet  high  if  made  with  any  other  mate- 
rialy  or  which  is  made  of  a  hedge  two  feet,  or  rail  fence  two  and  a  half 
feet  high,  upon  a  mound  and  ditch,  the  mound  being  three  feet  high 
from  the  bottom  of  the  ditch,  and  which  fence  is  made  so  close  that 
£arming  stock  could  not  creep  through. 

This  was  reported  as  the  first  section  of  chapter  99,  and 
was  followed  by  ^  2,  which  revised  numerous  acts  as  to  rivers 
and  streams  deemed  a  lawful  fence,  between  certain  points, 
and  by  ^  3,  as  to  the  boundary  lines  running  across  the  low 
grounds  in  Buckingham,  Albemarle  and  Goochland.  And 
then  the  residue  of  the  act  jn  2  R.  C.  1819,  p.  306,  c.  249,  ^ 
1,  was  reported  (as  the  4th  section  of  ch.  99)  in  these  terms : 

If  any  horses,  cattle,  hogs,  sheep  or  goats,  shall  break  into  any 
grounds  enclosed  by  a  lawful  fence,  or  enter  any  grounds  across  any 
river  or  stream,  or  over  any  boundary  line  by  law  deemed  a  lawful 
fence,  the  owner  or  manager  of  any  such  animal  shall  be  liable  to  the 
owner  of  such  grounds  for  any  damages ;  and  for  every  succeeding  tres- 
pass by  any  animal  belonging  to  the  same  owner,  he  shall  be  liable  for 
doable  damages.  And  after  having  given  at  least  five  days  notice  to 
the  owner  or  manager  of  said  animals,  of  the  fact  of  two  previous 
trespasses,  the  owner  or  occupier  of  such  grounds  may  kill  any  animal 
of  the  same  owner  so  trespassing,  without  being  answerable  therefor. 

In  the  legislature,  the  alterations  in  ^  2  and  3  were  not 
very  material,  but  it  was  otherwise  as  to  ^  1  and  4 ;  those  sec- 
tions it  will  be  seen  by  the  Code,  p.  447,  8,  were  passed  as 
follows : 

§  1.  Every  fence  five  feet  high,  which  if  the  fence  be  on  a  mound| 
shall  include  the  mound  to  the  bottom  of  the  ditch,  shall  be  deemed  a 
lawful  fence  as  to  any  of  the  stock  named  in  the  fourth  section  of  this 
chapter,  which  could  not  creep  through  the  same. 

§  4.  If  any  horses,  cattle,  hogs,  sheep  or  goats,  shall  enter  into  any 
grounds  enclosed  by  a  lawful  fence,  the  owner  or  manager  of  any  such 
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safe  and  convenient  enjoyment  of  it.  A  man  must  use  his 
property  so  as  not  to  incommode  his  neighbour ;  but  the  maxim 
extends  only  to  neighbours  who  do  not  interfere  with  it  or 
enter  upon  it.  He  who  suffers  his  cattle  to  go  at  large,  takes 
upon  himself  the  risks  incident  to  it.  If  it  were  not  so,  a 
proprietor  could  not  sink  a  well  or  a  saw-pit,  dig  a  ditch  or  a 
mill-race,  or  open  a  stone  quarry  or  a  mine  hole  on  his  own 
land,  except  at  the  risk  of  being  made  liable  for  consequential 
damage  from  it — which  would  be  a  most  unreasonable  restric- 
tion of  his  enjoyment.  He  might  as  well  be  required  to  level 
a  precipice,  put  a  fence  round  a  swamp,  or  cut  down  reclining 
trees.  It  is  enough,  in  all  reason,  that  his  neighbour's  cattle 
have  the  range  of  his  forest,  without  imposing  on  him  the 
duty  of  looking  to  their  safety.  If  the  owner  of  thera  do 
not  choose  to  enjoy  his  license  on  that  footing,  let  him  keep 
them  at  home  or  send  a  herdsman  along  with  them.  The 
law  imposes  no  such  duty  on  the  tenant." 

It  was  a  different  case  where  dangerous  traps  were  baited 
and  placed  by  a  man  in  his  wood  so  near  the  yard  where  his 
neigbour's  dogs  were  kept,  that  they  might  scent  the  bait 
without  committing  any  trespass  on  the  wood.  When  he 
thus  invites  his  neighbour's  dogs  to  come  upon  his  premises, 
and  as  it  were  compels  them,  by  their  instinct,  to  come  into 
his  traps,  such  neighbour  may  maintain  an  action  on  the  case 
against  him  to  recover  his  damages  by  reason  of  his  dogs  be- 
ing caught  in  the  traps  and  injured.  Townsend  v.  Watkin, 
9  East  277. 

7.    Whether  in  England  action  will  lie  for  damage  to  cattle 
on  a  railroad. 

The  statute  of  5  &  6  Vict.,  c.  60^  ^  9,  requires  of  a  rail- 
way company  that  it  shall  have  gates  across  a  railway  and 
keep  them  closed,  and  that  the  gates  shall  be  such  as  to  **  pre- 
vent cattle  or  horses  passing  along  the  road  from  entering  upon 
the  railway  while  the  gates  are  closed."  In  consequence  of 
the  fault  of  the  company  in  not  keeping  a  gate  closed,  horses 
passed  from  a  highway  through  that  gale  and  were  killed  by 
one  of  the  trains.  An  action  being  brought  for  this  injury, 
there  was  a  verdict  against  the  company.  Fawcett  v.  York 
Sfc,  R.  Co.  16  Adol.  &  El.  N.  S.  610,  71  Eng.  Com.  Law  Rep. 
610. 

Another  case  has  since  arisen,  the  decision  of  which  was 
influenced  by  two  general  rules  of  the  common  law  ;  one  that 
a  man  is  bound  to  take  care  that  his  cattle  do  not  wander  from 
his  own  land  and  trespass  upon  the  lands  of  others.     Boyle  v. 
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Tamlyn,  6  Barn.  &  Cress.  329,  13  Eng.  Com.  Law  Rep.  191 ; 
the  other  that  the  fact  of  fences  being  out  of  repair  is  no  ex- 
cuse for  the  cattle  of  one  man  escaping  into  another's  land 
from  a  place  in  which  they  were  trespassers.  Dovastan  v. 
Payne,  2  H.  BI.  531.  Considering  the  liability  of  a  railway 
company  under  the  statute  as  co-extensive  with,  and  going  no 
farther  than,  the  common  law,  the  court  held  that  in  a  case  in 
which  the  plaintiflf's  sheep  had  through  his  own  default,  in 
respect  to  his  fences,  escaped  into  an  adjoining  close  and  were 
there  trespassing,  when  they  passed  from  that  close  on  the 
railway,  no  action  could  be  maintained  against  the  railway 
company  for  the  damage  arising  from  the  sheep  being  killed. 
Rickets  v.  Railway,  12  Com.  Bench  (3  J.  Scott)  173,  74  Eng. 
Com.  Law  Rep.  173. 

Whether  the  land  adjoining  a  railway  be  a  public  highway  or 
a  private  close,  the  same  construction  is  put  upon  the  words  of 
the  Stat.  8  &  9  Vict.  c.  20,  ^  68 :  it  is  considered  that  the  railway 
company  are  only  bound  to  keep  up  their  fences  against  the  cat- 
tle of  the  owners  or  occupiers  of  adjoining  land  ;  the  highway 
ia  regarded  as  such  adjoining  land  ;  though  cattle  without  any 
fault  of  their  owners  stray  into  a  public  road  adjoining  the 
railway,  and  through  defect  of  the  fences  of  the  railway  com- 
pany, get  upon  the  railway  and  are  killed,  it  is  held  that  the 
railway  company  are  not  liable.     Manchester  Sfc,  Railway  7. 
Wallisy  14  Com.  Bench  (5  J.  Scott)  224,  78  Eng.  Com.  Law 
Rep.  224,  25  Eng.  Law  &  Eq.  373.     The  case  of  Dovastan  r. 
Payne  appeared  to  the  court  to  decide  the  question.     "  Whilst 
cattle  are  passing  along  a  highway,  the  owners  of  such  cattle," 
said  the  court,  <*  are  using  it  according  to  the  dedication  of 
the  owner  of  the  soil,  and  being  there  with  his  consent,  the 
owners  are  strictly  occupying  the  highway.     If,  therefoNy 
whilst  passing  along  the  road,  they  stray  into  an  adjoining 
field,  the  owner  of  that  field  cannot  distrain  them  damage 
feasant  if  he  was  bound  to  keep  up  the  fence  against  the  road: 
but  if  instead  of  passing  along  the  road,  the  cattle  had  strayed 
there,  they  might  if  they  escaped  into  the  adjoining  closti  h 
distrained  damage  feasant,  notwithstanding  the  owner  of  tb 
close  was  bound  to  repair  the  fence  between  his  close  and  t' 
road,  because  the  cattle  were  wrongfully  on  the  road,  and  i 
owners  were  not  occupying  it  so  as  to  cast  any  obligatior 
repair  upon  the  distrainor.*' 

8.  Whether  in  the  United  States  action  will  lie  for  dan 
to  cattle  on  a  railroad. 

The  statute  of  Maine  of  1842,  c.  9,  ^  6,  requires  ever 
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road  corporation  to  ''  erect  and  maintain  substantial,  legal  and 
sufficient  fences  on  each  side  of  the  land  taken  by  them  for 
their  railroad,  where  the  same  passes  through  enclosed  or  im- 
proired  lands."  But  it  does  not  require  a  fence  through  lands ^ 
which  are  not  improved,  but  are  common,  vacant  and  unen- 
closed. Where  a  cow  was  killed  upon  a  railroad  in  a  town 
by  an  engine,  it  was  held  that  the  railroad  company  were  not 
liable  for  killing  the  cow,  1.  because  the  plaintiff  did  not 
prove  negligence  or  misconduct  on  the  part  of  the  defendants; 
and  2.  because  the  animal  was  not  lawfully  at  large  unless 
under  permission  from  the  town,  (R.  S.  c.  30,  ^  3,  5,  6,)  and  no 
such  permission  was  proved.  Perkins  v.  Eastern  Railroad 
Co.  29  Maine  307. 

In  New  Hampshire,  the  Revised  Statutes,  c.  142,  <5>  6,  pro- 
vide that  if  any  railroad  corporation  shall  neglect  to  keep  a 
sufficient  and  lawful  fence  on  each  side  of  their  road,  any  per- 
son against  whose  land  such  fence  is  insufficient  may  notify 
the  agent  of  the  corporation,  and  if  the  fence  shall  not  be 
made  sufficient  within  20  days  the  owner  of  the  land  may  re- 
pair the  fence  and  may  recover  of  the  corporation  double  the 
amount  of  the  expense.  This  section  giving  a  remedy  in 
terms  only  to  the  owners  of  land  adjoining  the  railroad,  it 
was  held  that  a  railroad  corporation  was  not  bound  to  build 
fences  except  against  the  land  adjoining  the  road,  and  that 
they  were  not  bound  to  make  "cattle  guards,"  so  called, 
where  the  railroad  intersected  a  highway.  Woolson  v.  North*' 
em  R.  C.  Deer.  1848.  In  this  case  the  plaintiflf  failed  to 
maintain  his  action  for  the  value  of  three  calves  killed  on  the 
railroad  track  by  the  engine ;  it  appearing  that  the  animals- 
escaped  from  the  plaintiflf 's  land  and  wandered  along  the  high- 
way until  they  came  to  the  track  where  they  were  killed  by 
the  engine  at  a  point  distant  from  the  plaintiff's  land.  Towns 
V.  Cheshire  R.  C.  1  Foster  363. 

A  like  decision  was  made  in  New  York  in  Tonawanda 
Railroad  Co.  v.  Hunger,  5  Denio  264.  In  this  case  the  court 
below  seem  to  have  held  that  if  the  plaintiflT's  oxen  escaped 
from  his  enclosure  after  the  exercise  of  ordinary  care  and  pru- 
dence in  taking  care  of  them,  he  was  not  responsible  for  their 
trespass  on  the  defendant's  land.  This  view  of  the  law  the 
supreme  court  thought  could  not  be  sustained.  <<  The  plain- 
tiff," said  Beardsley,  C.  J.,  '^  was  bound  at  his  peril  to  keep 
bis  cattle  at  home,  or  at  all  events  to  keep  them  out  of  the 
(Jefendant's  close,  and  no  degree  of  care  and  prudence,  if  the 
qattle  found  their  way  into  the  defendant's  land,  would  excuse 
the  trespass."     S.  C.  267;  11  Harbour  112. 
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Where  a  horse  is  not  rightfully  io  the  highway,  a  railway 
company  is  not  liable  for  injury  to  it  unless  sach  injory  was 
the  result  of  the  gross  negligence  of  their  engineer.  The  de- 
cision of  the  supreme  court  of  New  Jersey  in  Vandegrifl  v. 
Rediker,  (Am.  Law  Journal,  Sept.  1849,  p.  116,)  is  considered 
by  the  supreme  court  of  New  York  to  establish  this  as  a  general 
rule.  8  Barbour  393 ;  11  Id.  112.  But  the  New  York  act  of 
March  27,  1848,  (Laws  of  1848,  p.  22,)  has  modified  this  gene- 
ral rule.  It  requires  (^  42,)  railroads  to  erect  and  maintain 
fences,  &,c.  and  also  to  construct  and  maintain  cattle  guards  at  all 
road  crossings,  suitable  and  sufficient  to  prevent  cattle  and  ani- 
mals from  getting  on  the  railroad ;  and  it  enacts  (^44,)  that "  un- 
til such  fences  and  cattle  guards  shall  be  duly  made,  the  corpora- 
tion and  its  agents  shall  be  liable  for  all  damages  which  shall 
be  done  by  their  agents  or  engines  to  cattle,  horses  or  other 
animals  thereon ;  and  after  such  fences  and  guards  shall  be 
duly  made,  the  corporation  shall  not  be  liable  for  any  such  da- 
mages unless  negligently  or  wilfully  done,"  &c.  Waldron  r. 
Rensselaer  ^  Saratoga  Railrocut  Co.  8  Barbour  393.  Where 
tfie  cattle  of  a  stranger  are  on  the  lands  of  a  proprietor  adjoin- 
ing a  railroad,  and  from  these  lands  pass  on  to  the  railroad 
through  a  gate  left  open  by  the  proprietor  of  the  said  lands, 
and  are  killed,  their  owner  cannot  recover  against  the  rail- 
road  company,  although  they  hare  not  complied  with  the  act 
in  respect  to  fences  at  other  points  on  the  road.  Brooks  r. 
New  York  ^  Erie  Railroad  Co.  13  Barbour  698. 

In  Vermont  the  duty  is  imposed  on  the  railway  company  of 
erecting  and  maintaining  such  fences  and  cattle  guards  upon 
their  road  as  will  prevent  horses  and  other  animals  from  pass- 
ing thereon ;  and  an  action  will  lie  for  an  injury  occasioned 
by  their  neglect  to  perform  this  duty.  Quimby  v.  Vermont 
Central  Railroad  Co.  23  Verm.  387 ;  Frow  v.  Samej  24  Id. 
492.  But  it  will  not  lie  for  an  injury  occasioned  by  motaal 
neglect  of  the  plaintiff  and  defendants.  In  the  case  last  cited 
the  fact  that  the  plaintiff's  horse  was  in  the  highway  with  hii 
knowledge  and  consent,  and  had  previously  so  been,  shewed 
in  the  court's  opinion  that  degree  of  negligence  on  his  part 
which  rendered  the  case  one  of  mutual  negligence ;  if  from 
that  mutual  negligence,  the  injury  arose,  it  was  heU  the  ae* 
tion  could  not  be  sustained. 

In  Pennsylvania  it  is  considered  that  the  cost  of  fencing 
railways  would  be  greater  than  could  be  borne ;  and  the  prin- 
ciple of  Knight  V.  Abert,  6  Barr  472,  cited  ante,  p.  660,  is 
applied  in  an  action  against  a  railway  company  for  killing  a 
cow  upon  the  railway  track :  the  proof  being  not  that  tbm 
was  negligence,  but  that  the  company  was  using  its  chartered 
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privilege  in  the  usual  way,  its  act  was  deemed  lawful.  The 
court  considered  the  position  impregnable,  'Uhat  a  railway 
company  is  a  purchaser,  in  consideration  of  public  accommo- 
dation and  convenience,  of  the  exclusive  possession  of  the 
ground  paid  for  to  the  proprietors  of  it,  and  of  a  license  to  use 
the  greatest  attainable  degree  of  speed,  with  which  neither  the 
person  nor  property  of  another  may  interfere.  The  company 
on  the  one  hand,  and  the  people  of  the  vicinage  on  the  other, 
attend  respectively  to  their  particular  concerns,  with  this  res- 
triction of  their  acts  that  no  needless  damage  be  done.  But 
the  conductor  of  a  train  is  not  bound  to  attend  to  the  uncer- 
tain movements  of  every  assemblage  of  those  loitering  or  ro- 
ving cattle  by  which  our  railways  are  infested." — "For  the 
sake  of  the  company  and  the  passengers,  the  conductor  and 
his  subordinates,"  the  court  remark,  "  will  be  vigilant  to  re- 
move obstructions ;  but  the  protection  of  the  property  is  merely 
incidental.  If  the  owner  of  it  do  not  attend  to  it,  the  com- 
pany's servants  having  their  own  business  to  mind  are  not 
bound  to  do  so ;  and  he  who  trusts  his  property  to  the  chances 
of  accident  is  bound  to  stand  the  hazard  of  the  die."  Tim 
court  is  of  opinion  not  only  that  an  owner  of  cattle  killed  or 
injured  on  a  railway  has  no  recourse  to  the  company  or  its 
servants ;  but  that  he  is  liable  for  damage  done  by  them  to 
the  company  or  the  passengers.  The  lives  of  human  beings, 
it  considers,  are  not  to  be  weighed  in  the  same  scales  with  the 
lives  of  a  farmer's  or  a  grazier's  stock.  Railroad  Co.  v. 
Skinner,  7  Harris  298. 

In  Ohio  it  is  considered  that  the  owner  of  the  animals  in 
allowing  them  to  run  at  large  takes  the  risk  of  their  loss,  or 
of  injury  to  them,  by  unavoidable  accident ;  and  the  company 
in  leaving  its  road  unprotected  by  enclosure,  runs  the  risk  of 
the  occasional  intrusions  of  such  animals  upon  its  road,  with- 
out any  remedy  against  the  owner.  Kerhaker  v.  Cincinnati 
R.  Co.  3  Am.  Law  Reg.  364.  The  turning  point  of  this 
cause  seemed  to  the  court  to  be  whether  the  agents  of  the 
company,  at  the  time  of  the  occurrence,  exercised  reasonable 
and  ordinary  care  to  avoid  the  injury.     S.  C.  365. 
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CHAPTER  LXIX. 

ACTION   FOR    INJURY   FROM  AN  ANIMAL   KEPT  BY  THE    DEFENDANT 
WITH    KNOWLEDGE    OF    ITS    MISCHIEVOUS    PROPENSITY. 

In  the  20  Geo.  2,  LeCy  C.  J.  ruled  tliat  if  a  dog  has  once 
bit  a  man  and  the  owner  having  notice  thereof  keeps  the  dog 
and  lets  him  go  about  or  lie  at  his  door,  an  action  will  lie 
against  him  at  the  suit  of  a  person  that  is  bit,  though  it  hap- 
pened by  his  treading  on  the  dog's  toes ;  for  it  was  owing  to 
the  owner's  not  hanging  the  dog  on  the  first  notice.  Smith 
V.  Pelah,  2  Str.  1264.  Subsequently  a  plaintiflf  recovered  in 
an  action  for  keeping  a  fierce  and  savage  dog  without  being 
properly  secured.  Jones  v.  Perry,  2  Esp.  482 ;  Judge  v.  Cox, 
1  StarkJ  285,  2  Eng.  Com.  Law  Rep.  392;  Hartley  v.  HaUo- 
well,  2  Stark.  212,  3  Eng.  Com.  Law  Rep.  318;  Hogan  v. 
Sharpe,  7  C.  &  P.  755,  32  Eng.  Com.  Law  Rep.  720 ;  McCas- 
kill  V.  Elliot,  5  Strobhart  196.  A  man  has  a  right  to  keep  a 
fierce  dog  for  the  protection  of  his  property,  but  he  has  no 
right  to  put  the  dog  in  such  a  situation  in  the  way  of  access 
to  his  house  that  a  person  innocently  coming  in  the  day  time 
for  a  lawful  purpose  may  be  injured  by  it.  Sarch  v.  Black' 
burn,  4  C.  &  P.  297,  19  Eng.  Com.  Law  Rep.  394. 

The  master's  knowledge  of  the  animal's  habit  is  material. 
1  Dyer  25,  pi.  162;  Buxenden  v.  Sharp,  2  Salk.  662;  Jen- 
kins V.  Turner,  Id.,  1  Ld.  Raym.  109;  Mason  v.  Keeling, 
Id.  606,  12  Mod.  331 ;  Seetchet  v.  Eltham,  Freem.  534 ;  Bull. 
N.  P.  77;  Com.  Dig.  Action  upon  the  case  for  negligence  (A. 
5);  1  Vin.  Abr.  234,  tit.  Actions  (H)  pi.  3;  1  Hale's  P.  C. 
430 ;  Hartley  v.  Haniman,  1  Holt  617,  3  Eng.  Com.  Law  Rep. 
201.  In  an  action  for  keeping  dogs  accustomed  to  bite  cattle, 
and  which  had  worried  and  bit  the  plaintiflf 's  cattle,  the  plain* 
tiflf  failed  for  want  of  suflicipnt  evidence  of  the  scienter, 
Thomas  v.  Morgan,  2  C.  M.  &  R.  496,  The  conclusion  from 
the  authorities  appears  to  be  this :  that  whoever  keeps  an  ani* 
mal  accustomed  to  attack  and  bite  mankind,  with  knowledge 
that  it  is  so  accustomed,  is  prima  facie  liable  in  an  action  on 
the  case  at  the  suit  of  any  person  attacked  and  injured  by  the 
animal,  without  any  averment  of  negligence  or  default  in  the 
securing  or  taking  care  of  it.  The  gist  of  the  action  is  the 
keeping  the  animal  after  knowledge  of  its  mischievous  pro- 
pensities. May  !f  wife  v.  Burditi,  9  Adol.  &  El.  N.  S.  101, 
58  Eng.  Com.  Law  Rep. ;  Jackson  v.  Smithson,  16  M.  &  W. 
563 ;  Card  v.  Case,  5  Man.  Gr.  &  Scott  622,  57  Eng.  Com. 
Law  Rep. 
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CHAPTER   LXX. 

action  for  an  injury  from  a  defect  or  obstruction  in  a 
hiohwat;  or  for  injury  by  or  to  an  animal  therein; 
OR  for  injury  from  negligence  in  riding,  driving  or 
navigating. 

1.  In  Massachusetts  action  lies  against  a  town  for  defect  in 

a  highway. 

The  respective  duties  of  a  town  or  county  and  of  a  surveyor 
of  a  highway  are,  in  Massachusetts,  prescribed  by  statute. 
There,  a  surveyor  who  suflFers  from  a  defect  in  the  bridge 
which  under  the  statute  he  was  bound  to  have  repaired,  can 
have  no  right  of  action  for  a  damage  arising  from  his  own  de- 
fault. Wood  V.  Waterville,  5  Mass.  294.  But  an  action  may 
be  maintained  against  the  town  by  any  other  person  who  sus- 
tains a  loss  owing  to  such  defect.  Thompson  v.  Bridgewa* 
tery  7  Pick.  188.  The  court  overruled  an  objection  that  there 
was  carelessness  on  the  part  of  the  plaintiff  in  not  having  seen 
from  an  eminence  on  the  approach  to  the  causeway,  that  it 
was  not  passable  without  hazard ;  being  of  opinion  that  tra- 
vellers are  not  required  to  be  constantly  on  the  look  out  for 
difficulties,  which  they  have  a  right  to  presume  will  not  oc- 
cur; that  it  is  sufficient  if  the  plaintiff  was  driving  with  or- 
dinary care  and  skill.  S.  C.  If  he  was  not,  he  could  not 
maintain  his  action.     Adams  v.  Carlisle^  21  Pick.  146. 

2.  Action  lies  for  injury  from  obstruction  in  a  highway. 

The  general  rule  in  respect  to  a  nuisance  has  been  adverted 
to  ante,  p.  547.  It  is  no  doubt  a  nuisance  to  dig  a  ditch  or 
lay  logs  in  a  highway ;  and  whoever  sustains  an  injury  from 
such  a  cause,  without  any  fault  of  his  own,  may  maintain  an 
action  against  the  author  of  it.  In  the  country,  when  land 
contiguous  to  a  road  is  not  enclosed,  it  is  sometimes  a  ques- 
tion whether  a  tree  lies  in  the  highway  or  on  land  beyond  it 
belonging  to  the  defendant.  Harlow  v.  Hurniston,  6  Cow. 
189. 

In  a  town  indulgence  is  shewn  by  the  public  in  many  places 
to  occupy  a  part  of  the  highway  for  temporary  purposes,  leav- 
ing room  for  travellers,  with  ordinary  care,  to  pass  uninjured. 
2  Pick.  623.  Sometimes  there  is  such  occupation  in  using  a 
cellar.     The  party  so  using  it  is  bound  to  take  such  reason- 
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able  care  in  the  fixing  up  and  securing  the  flap,  that  in  the  or- 
dinary course  of  things,  no  injury  shall  happen  to  any  of  the 
public  passing  by  in  the  street.  Where  for  want  of  such  care 
a  flap  fell  and  broke  a  leg  of  a  boy  he  recovered  damages 
therefor.  Daniels  v.  Potter  4*c.  4  C.  &  P.  262,  19  Eng.  Com. 
Law  Rep.  376. 

3.  Action  for  injury  from  a  horse  and  cart  being  left  in  a 

street. 

The  owner  of  a  horse  and  cart  Is  liable  for  the  mischief  oc- 
casioned by  the  negligence  of  his  servant  iu  leaving  the  same 
in  a  street.  In  one  case  the  mischief  was  from  the  horse's 
backing  against  the  window  of  a  shop — a  backing  because 
he  was  struck  by  a  person  passing  by ;  but  the  liability  of  the 
owner  of  the  horse  and  cart  was  none  the  less  for  that  lUidge 
V.  Goodwin,  6  C.  &  P.  190,  24  Eng.  Com.  Law  Rep.  272. 
When  a  person  is  guilty  of  negligence  in  leaving  anything 
dangerous  in  a  place  where  he  knows,  or  should  know,  it  to 
be  extremely  probable  that  some  other  person  will  unjustifia- 
bly set  it  in  motion  to  the  injury  of  a  third,  the  sufierer  from 
that  injury  may  unquestionably  have  redress  against  the  first. 
1  Adol.  &  El.  N.  S.  36. 

4.  Action  for  voluntary  injury  to  an  animal  on  a  highway  er 

to  the  plaintiff  in  respect  thereof. 

There  is  a  plain  distinction  between  a  suit  for  negligence 
and  a  suit  for  an  injury  which  is  voluntary.     The  plaintiff's 
Iamb  got  into  a  highway  along  which  the  defendant  passed 
with  a  flock  of  about  20  lambs  which  he  had  sold  to  a  dro- 
ver; the  defendant  drove  them  all  on  together  knowing  that 
the  plaintifi^'s  lamb  was  in  the  flock:  he  left  in  the  yard  for 
the  drover  all  the  lambs,  knowing  that  the  plaintiff's  WM 
with  the  rest ;  and  the  drover  took  them  all  to  market.     The 
defendant  in  not  separating  the  plaintifl*'s  lamb  from  therein 
when  it  came  into  the  flock  or  when  it  got  to  the  yard,  dif 
the  plaintiff  an  injury ;  and  though  the  defendant  gained  IK 
thing  by  the  wrong,  judgment  was  given  against  him.  JBfor 
nell  V.  Flagler,  5  Hill  282.     The  case  would  have  beea  rf 
ferent,  had  the  Iamb  been  killed  on  the  highway  by  a  paeif 
carriage  without  any  intentional  fault  or  culpable  neglige 
in  the  driver ;  the  owner  of  the  lamb  would  then  have  haf 
bear  the  loss.     Bronson^  J.  in  S.  C. ;  Bush  v.  Braimm 
Cow.  78. 
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6.  Action  lies  for  injury  from  negligent  driving  or  riding. 
The  wrong-doer  is  answerable. 

A  party  who  sustains  an  injury  from  the  careless  or  negli- 
gent driving  of  another,  may  maintain  an  action  therefor  un- 
less he  has  himself  been  guilty  of  such  negligence  or  want  of 
due  care  as  to  have  contributed  or  conduced  to  the  injury. 
Coltman,  J.  in  Thorogood  v.  Bryan^  8  Man.  Grang.  &  Scott 
180,  65  Eng.  Com.  Law  Rep.  180. 

The  principle  is  that  the  wrongdoer  is  answerable  for  the 
mischief  caused  by  his  wrong.  Wakeman  v.  Robinson,  1 
Bingh.  213,  8  Eng.  Com.  Law  Rep.  300;  Pluckwell  v.  Wil- 
son, 5  C.  &  P.  375,  24  Eng.  Com.  Law  Rep.  368 ;  Williams 
V.  HoUand,  6  C.  &  P.  23,  10  Bingh.  1 12,  25  Eng.  Com.  Law 
Rep.  50,  261 :  Munroe  v.  Leach,  7  Met.  274.  A  man  riding 
through  the  gate  on  the  wrong  side  of  the  turnpike  may  if  a 
collision  occur,  be  considered  the  wrongdoer,  unless  when  seen 
by  the  other  party  the  latter  had  such  clear  space  that  he 
might  easily  have  gotten  away.  Chaplin  v.  Hawes  Sfc.  3  C. 
&  P.  554,  14  Eng.  Com.  Law  Rep.  445.  In  determining 
questions  of  this  sort  the  conduct  of  each  party  must  be  con- 
sidered. If  a  person  be  not  on  the  side  of  the  road  appropri- 
ated for  those  going  as  he  does,  he  is  bound  to  use  more  care 
and  diligence,  and  keep  a  better  look  out  that  he  may  avoid 
any  concussion  than  would  be  requisite  if  he  were  to  confine 
himself  to  his  proper  side  of  the  road.  Alderson,  J.,  in  Pluck* 
well  V.  Wilson.  So  in  a  town  if  the  plaintiff  leave  a  side  walk 
there  may  be  occasion  for  him  to  look  behind  as  well  as  before 
to  avoid  contact  with  persons  riding  or  driving  in  the  middle 
of  the  street.  Wynn  v.  Allard,  5  W.  &  S.  524.  Still  a  de- 
fendant in  a  case  of  this  kind  might  be  guilty  of  such  negli- 
gence as  would  make  him  the  wrongdoer.  S.  C.  A  man  is 
not  authorized  purposely  to  ride  up  against  persons  riding  upon 
what  is  considered  to  be  the  wrong  side  of  the  road.  Op.  ia 
Butterjield  v.  Forrester,  1 1  East  60. 

6.  Whether  action  for  defendants  negligence,  may  be  de- 
feated because  of  plaintiff  ^s  want  of  care.  How  the  prin- 
ciple is  applied  where  the  plaintiff  is  an  adult. 

A  plaintiff  who  was  riding  violently  in  a  street  of  a  towu 
was  thrown  down  with  his  horse  and  injured  by  means  of  an 
obstruction  placed  there  by  the  defendant.  He  failed  in  his 
action  for  such  injury,  because  if  instead  of  riding  so  very 
hard,  he  bad  used  ordinary  care  he  might  have  seen  the  ob- 
struction and  avoided  it.     Butterjield  v.  Forrester^  11  East 
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60.  The  principle  is  acted  on  in  Flower  v,  JUiam^  2  Taunt. 
314,  where  the  plaintiff  might  have  avoided  the  obstruction  if 
he  had  managed  his  horse  with  ordinary  skill  and  care.  In 
Bull.  N.  P.  26,  it  is  said ;  "  if  a  man  lay  logs  of  wood  cross 
a  highway,  though  a  person  may  with  care  ride  safely  by,  yet 
if  by  means  thereof  my  horse  stumble  and  fling  me,  I  may 
bring  an  action."  This  citation  at  first  struck  the  supreme 
court  of  Massachusetts  as  maintaining  a  principle  different 
from  that  laid  down  in  Butterfield  v.  Forrester  and  Flower  v. 
Adam,  but  on  further  consideration  the  court  thought  other- 
wise. "  The  meaning  of  the  passage,"  Parker^  C.  J.  says, 
<<  undoubtedly  is  that  notwithstanding  a  person  using  due  care 
may  possibly  pass  the  obstruction  without  injury,  nevertheless 
if  one  is  injured,  that  is,  as  we  understand  it,  if  one  who  uses 
this  care  does  by  misfortune  suffer  from  the  obstruction,  he 
shall  recover."     Smith  v.  Smith,  2  Pick.  624,  6. 

The  principle  of  Butterfield  v.  Forrester  was  invoked  in  a 
remarkable  manner  in  an  action'  brought  under  the  statute  of 
10  Vict.  c.  93,  to  recover  damages  against  an  omnibus  propri- 
etor for  negligently  causing  the  death  of  the  plaintiff's  hus- 
band by  knocking  him  down  and  driving  over  him  as  he  had 
just  alighted  from  another  omnibus.     The  jury  were  told  to 
find  for  the  defendant  if  they  should  be  of  opinion  that  the 
deceased  or  the  driver  of  the  omnibus  by  which  he  was  carried, 
had  by  any  negligence  or  want  of  care  contributed  to  the  ac- 
cident.    There  being  a  verdict  for  the  defendant,  a  motion 
was  made  for  a  new  trial ;  and  it  was  argued  that  the  ruling 
of  the  judge  would  lead  to  this  absurd  result  that  a  passenger 
who  is  injured  by  a  collision  between  two  omnibuses  has  no 
remedy  against  the  proprietor  of  either  if  the  drivers  of  both 
are  guilty  of  negligence  or  improper  conduct.     Yet  the  court 
of  common  pleas  overruled  the  motion ;  considering  the  de- 
ceased as  identified  with  the  driver  of  the  omnibus  in  which 
he  voluntarily  became  a  passenger,  and  that  the  negligence 
of  the  driver  was  the  negligence  of  the  deceased.     "If," 
said  Maule,  J.,  "  the  deceased  himself  had  been  driving,  the 
case  would  have  been  quite  free  from  doubt.     So  there  could 
have  been  no  doubt  had  the  driver  been  employed  to  drive  him 
and  no  one  else."     On  the  part  of  the  plaintiff  it  was  sugges- 
ted that  a  passenger  in  a  public  conveyance  had  no  control 
over  the  driver.     "1  think,"  added  Maule,  J.,  "that  cannot 
with  propriety  be  said.    He  selects  the  conveyance.    He  enters 
into  a  contract  with  the  owner,  whom  by  his  servant  the  dri- 
ver, he  employs  to  drive  him.     If  he  is  dissatisfied   with  the 
mode  of  conveyance,  he  is  not  obliged  to  avail  himself  of  iU 
According  to  the  terms  of  his  contract,  he  uuquestionably  bat 
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a  remedy  for  any  negligence  on  the  part  of  the  person  with 
whom  he  contracts  for  the  journey.  ^^  Thorogood  v.  Bryan,  8 
Han.  Grang.  &  Scott  116,  65  Eng.  Com.  Law  Rep.  Whether 
this  case  should  be  regarded  as  law,  may  be  doubted  since  the 
decisions  of  the  court  of  exchequer  in  Rigby  v.  Hewitt,  5  W. 
H.  &  G.  240,  and  Greenland  v.  Chaplin,  Id.  244. 

The  rule  of  law  says  Parke,  B.,  is  laid  down  with  perfect 
correctness  in  Butterjield  v.  Forrester.  That  rule  is  that  al- 
though there  may  haire  been  negligence  on  the  part  of  the 
plaintiff,  yet  unless  he  might,  by  the  exercise  of  ordinary  care 
have  avoided  the  consequences  of  the  defendant's  negligence 
he  is  entitled  to  recover:  if  by  ordinary  care  he  might  have 
avoided  them,  he  is  the  author  of  his  own  wrong.  Bridge  v. 
Grand  Junction  Railway  Co.  3  M.  &  W.  244 ;  Davies  v. 
Mann,  10  Id.  546;  Woolf  v.  Beard,  8  C.  &  P.  373;  Haw- 
kins  V.  Cooper,  Id.  473,  34  Eng.  Com.  Law  Rep.  435,  485 ; 
Marriott  v.  Stanley,  I  Man.  &  Grang.  568,  39  Eng.  Com. 
Law  Rep.  559 ;  Clayards  v.  Dethick  S^c.  12  Adol.  &  El.  N. 
S.  439,  64  Eng.  Com.  Law  Rep. ;  Parker  v.  Adams,  12  Met- 
calf  418. 

In  a  case  for  running  against  and  killing  a  donkey  in  a  high- 
way, the  judge  told  the  jury  that  the  mere  fact  of  the  plain- 
tiff's negligence  in  leaving  his  donkey  on  the  public  highway 
was  no  answer  to  the  action  unless  the  donkey's  being  there 
was  the  immediate  cause  of  the  injury ;  and  that  if  they  were 
of  opinion  that  it  was  caused  by  the  fault  of  the  defendant's 
servant  in  driving  too  fast,  or  which  is  the  same  thing,  at  a 
smartish  pace,  the  mere  fact  of  putting  the  ass  upon  the  road 
would  not  bar  the  plaintiff  of  his  action.  *^  All  that,"  said 
Parke,  B.,  "  is  perfectly  correct ;  for  although  the  ass  may 
have  been  wrongfully  there,  still  the  defendant  was  bound  to 
go  along  the  road  at  such  a  pace  as  would  be  likely  to  prevent 
mischief.  Were  this  not  so,  a  man  might  justify  the  driving 
over  goods  left  in  a  public  highway,  or  even  over  a  man  lying 
asleep  there,  or  the  purposely  running  against  a  carriage  going 
on  the  wrong  side  of  the  road."  Davies  v.  Mann,  10  M.  & 
W.  546. 

An  action  failed  against  a  railroad  company  for  negligently 
ranning  their  train  of  cars  against  the  plaintiff's  wagon  (while 
he  was  crossing  the  railroad  track)  whereby  the  wagon  was 
destroyed  and  the  plaintiff  thrown  out  and  injured ;  it  being 
impossible  to  maintain  that  the  plaintiff  was  free  from  negli- 
gence.    Spencer  v.  Utica  tf  S.  Railroad  Co.  5  Barbour  337. 
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7.  Whether  the  action  of  a  young  child  against  one  guilty  of 
negligence  can  he  defeated  on  the  ground  of  there  being  a 
want  of  ordinary  care  on  the  plaintiff  ^$  part. 

A  person  of  full  age  getting  up  into  the  defendant's  cart 
without  any  authority  to  do  so  must  take  all  the  consequences 
of  his  own  misconduct.  Lygo  v.  Newbold,  9  W.  H.  &  G. 
302.  Shall  this  principle  be  applied  against  an  infant?  Sup- 
pose that  in  the  case  of  the  horse  and  cart  mentioned  ante^  p. 
658,  a  small  boy  had,  during  the  carman's  absence,  got  upon 
the  cart,  and  that  when  the  horse  advanced  the  boy  fell  and 
was  run  over  by  the  wheel  and  his  leg  broke,  will  the  fact 
that  the  child  was,  in  doing  an  unlawful  act,  a  co-operating 
cause  of  his  own  misfortune,  deprive  the  child  of  his  remedy? 

In  New  York  the  rule  requiring  of  the  plaintiff  the  exercise 
of  ordinary  care  has  been  applied  against  an  action  for  redress 
brought  by  a  child  of  about  two  years  of  age  who  was  run 
over  with  a  sleigh  and  horses  and  had  his  arm  broken.  At 
the  time  of  the  accident  he  was  standing  or  sitting  in  the 
beaten  track  of  a  country  road ;  which  the  court  thought  the 
child's  parents,  or  others  standing  in  their  place,  could  have 
prevented  by  ordinary  care.  On  the  ground  that  the  defen- 
dants were  free  from  gross  neglect,  and  that  the  plaintiff  was 
unnecessarily,  not  to  say  illegally,  occupying  the  road  (for  he 
did  not  appear  to  have  been  travelling,)  the  court  decided 
against  the  plaintiff;  thereby  holding  that  the  injury  was  a 
consequence  of  such  neglect  as  the  law  must  impute  to  him 
through  others.     Hartwell  v.  Roper,  21  Wend.  623. 

Lord  Ellenborough^s  doctrine  in  Butterfeld  v.  Forrester^ 
is  thus  applied  in  New  York  in  a  way  somewhat  different  from 
that  in  which  it  is  applied  in  the  court  of  queen's  beneb. 
<< Ordinary  care,'*  Lord  Dentnan  considers,  ''must  mean  that 
degree  of  care  which  may  reasonably  be  expected  from  a  per^ 
son  in  the  plaintiff's  situation  ;*  and  this  would  evidently  be 
very  small  indeed  in  so  young  a  child."  1  Adol.  &,  El.  N.  S. 
36.  In  the  case  of  a  boy  under  7  years  old  who  had  entered 
the  cart  left  with  the  horse  in  the  street,  the  court  considered 
that  a  jury  would  naturally  enquire  whether  the  horse  was 
vicious  or  steady ;  whether  the  occasion  required  the  servant 
to  be  so  long  absent  from  her  charge,  and  whether  in  that  case 
DO  assistance  could  have  been  procured  to  watch  the  horse: 
whether  the  street  was  at  that  hour  likely  to  be  dear  or 
thronged  with  a  noisy  multitude :  especially  whether  large  par- 
ties of  young  children  might  reasonably  be  expected  to  resort 
to  the  spot.     Supposing  upon  such  enquiries  a  case  of  gross 
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negligence  on  the  defendant's  part  to  be  fully  established,  then 
if  the  plaintiff  merely  indulged  the  natural  instinct  of  a  child 
in  amusing  himself  with  the  empty  cart  and  deserted  horse, 
the  opinion  of  the  court  was  that  the  defendant  cannot  be  per* 
mitted  to  avail  himself  of  that  fact.  The  most  blameable 
carelessness  of  his  servant  having  tempted  the  child,  he  ought 
not  to  reproach  the  child  with  yielding  to  that  temptation. 
L^eh  V.  Nurdin,  1  Adol.  &  El.  N.  S.  30,  41  Eng.  Com.  Law 
Rep.  422.  This  decision  is  approved  in  Connecticut.  Birge 
V.  Gardiner^  19  Conn.  611,  12.  There  may,  nevertheless,  be 
cases  in  which  negligence  might  be  attributable  to  the  person 
who  permits  the  child  to  be  at  large.  It  is  not,  for  example, 
at  all  likely  that  a  person  who  rides  in  his  carriage  without  a 
servant  would  be  held  liable  for  an  injury  received  by  a  child 
from  getting  up  behind  for  the  purpose  of  having  a  ride.  9 
W.  H.  &  G,  306. 

8.  Right  of  action  where  there  is  a  collision  between  two  ves^ 
sels^  How  it  is  in  different  cases :  1.  where  negligence  by 
defendants ;  2.  where  accident  was  unavoidable ;  3.  where 
plaintiff  was  in  fault ;  4.  where  faults  on  both  sides. 

The  liability  of  the  owners  of  a  vessel  for  the  master's 
want  of  skill,  or  for  his  negligence,  while  acting  within  his 
proper  sphere,  is  undoubted.  Carsley  Sfc.  v.  White  i^.  21 
Pick.  264.  And  there  is  no  doubt  that  it  is  the  duty  of  a 
person  proceeding  iu  a  vessel  of  which  he  is  possessed  and 
has  the  control  and  management,  to  use  reasonable  skill  and 
care  to  prevent  mischief  to  other  vessels.  In  case  of  a  colli- 
sion arising  from  his  negligence  he  must  sustain,  without  com- 
pensation, the  damage  occasioned  to  his  own  vessel,  and  is  lia- 
ble to  pay  compensation  for  that  sustained  by  the  owners  of 
another  navigated  with  due  skill  and  care  ;  or  sustained  by  per- 
sons or  by  the  owners  of  goods  on  that  other;  and  his  liability 
is  the  same  whether  his  vessel  be  in  motion  or  stationary,  float- 
ing or  aground,  under  water  or  above  it.  Maule,  J.  in  6  Man. 
Gr.  to  Scott  616,  67  Eng.  Com.  Law  Rep. ;  Vanderplank  4*c. 
▼.  Miller  ^c.  1  Moo.  &  Malk.  169,  22  Eng.  Com.  Law  Rep. 
280 ;  Lack  v.  Seward,  4  C.  &  P.  106,  19  Eng.  Com.  Law  Rep. 
5898;  Luxford  v.  Large,  6  C.  &  P.  421,  24  Eng.  Com.  Law 
Eep.  391 ;  St.  John  v.  Paine  Sfc.  10  How.  667;  Newton  v. 
Stebbins,  Id.  686.  Defendants  were  held  liable  for  an  injury 
occurring  from  their  ship  not  giving  way  when  it  had  the 
wind  and  the  plaintiffs  had  a  right  to  expect  it  would  make 
room.      Vernall  v.  Gainer,  1  C.  &  M.  22,  3  Tyrwh.  86. 
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An  action  will  not  lie  for  the  injury  if  it  was  occasioned  by 
an  unavoidable  accident,  Diggert  v.  Bradley^  8  Wend.  472 ; 
nor  if  the  men  on  board  the  plaintiff's  vessel  or  bai^e,  by 
their  careless  navigation  or  other  negligent  or  improper  con* 
duct,  substantially  contributed  to  the  occurrence  from  which 
the  injury  arose.  Ltick  v.  Seward,  4  C.  &  P.  106,  19  Eng. 
Com.  Law  Rep.  298 ;  Silb  v.  Brown,  9  C.  &  P.  601,  38  Eng. 
Com.  Law  Rep.  245 ;  Rathbun  Sfc.  v.  Payne  ijrc.  19  Wend. 
308 ;  Barnes  ^  Co.  v.  Cole  ^c.  21  Id.  188 ;  New  Haven 
Steamboat  Co.  v.  VanderbiU,  16  Conn.  429.  It  is  so  although 
the  plaintiffs  be  not  the  owners  of  the  vessel  but  the.  owners 
of  goods  injured.  Simpson  d(*c.  v.  Hand  ^*c.  6  Whart.  311; 
Vanderplank  ^c.  v.  Miller  Sfc.  1  Mood.  &  Malk.  169,  22  Eng. 
Com.  Law  Rep.  280.  A  jury  found  against  plaintiffs  whose 
ship  did  not  conform  to  the  rule  that  the  ship  which  is  going 
to  windward  is  to  keep  to  windward,  and  the  ship  that  has 
the  wind  free  is  to  bear  away.  Handayside  J^c.  v.  Wilson 
^c.  3  C.  &  P.  528,  14  Eng.  Com.  Law  Rep.  429. 

A  jury  often  comes  to  the  conclusion  that  though  the  plain- 
tiff has  made  out  a  case  entitling  him  to  damages,  he  shall 
not  recover  so  much  as  he  claims.     Raisin  v.  Mitchell  tfc  9 
C.  &  P.  613,  38  Eng.  Com.  Law  Rep.  252.     That  conclusion 
was  arrived  at  in  a  case  where  the  jury  thought  the  loss  was 
partly  owing  to  one  steamboat  and  partly  to  the  other.    Smith 
4rc.  V.  Dobson  ^c.  3  Man.  &  Grang.  59,  42  Eng.  Com.  Law 
Rep.  40.     It  has  been  questioned  whether  a  person  who  is 
guilty  of  negligence  and  thereby  produces  an  injury  to  aoo* 
ther,  has  a  right  to  say,  ''part  of  that  mischief  would  not 
have  arisen  if  you  yourself  had  not  been  guilty  of  some  neg* 
ligence."     If   the  negligence  of  the  party  injured  did  not, 
in  any  degree,  contribute  to  the  immediate  cause  of  the  acci- 
dent, such  negligence  ought  not  to  be  set  up  as  an  answer  to 
the  aotion :  the  jury  should  not  then  take  the  consequences 
and  divide  them.     Where  there  was  right  management  of  the 
steamboat  on  board  which  the  plaintiff  was  a  passenger,  and 
negligent  and  wrong  conduct  of  the  defendant's  steamboat 
which  caused  it  to  run  against  the  other,  in  consequence  of 
which  a  displaced  anchor  fell  over  and  broke  the  plaintiff's 
leg ; — he  recovered  notwithstanding  that  there  was  negligence 
in  the  stowage  of  the  anchor,  or  that  the  accident  arose  from 
the  plaintiff  being  in  a  part  of  the  vessel  where  he  ought  not 
to  have  been.     Greenland  v.  Chaplin,  5  W.  H.  &  G.  244. 
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9.  How  far  the  right  of  action  is  affected  by  there  being 
no  light  at  the  masthead. 

The  supreme  court  of  Massachusetts  has  said,  it  knows  of 
no  positive  rule  or  usage  requiring  the  master,  always  in  the 
night  time,  to  keep  a  light  exhibited  on  his  vessel  and  opera- 
ting like  the  rule  of  the  laws  of  Oleron  and  Wisbuy  which 
made  it  the  duty  of  the  master,  always,  when  in  port  to  keep 
a  baoy  to  his  anchor,  and  rendered  him  liable  for  all  damage 
caused  by  a  neglect  to  do  it.  Laws  of  Oleron,  art.  14;  Laws 
of  Wisbuy,  art.  28,  51;  1  Peter's  Adm.  R.  app.  28,  78,  85. 
It  considers  that  whether  common  care  and  prudence  required 
of  the  plaintiffs  to  have  a  light,  and  the  omission  to  have  it 
amounted  to  negligence,  must  depend  upon  the  darkness  of 
the  night,  the  number  and  the  situation  of  the  vessels  in  the 
harbour,  and  all  the  other  circumstances  connected  with  the 
transaction.     Carsley  d/'c,  v.  White  Sfc.  21  Pick.  254. 

In  Rngland,  decisions  have  been  made  under  the  Liverpool 
Pilot  act,  5  Geo.  I V.  ch.  73,  Rodrigues  v.  Methuish  Sf^c.  28 
Eng.  Law  &  Eq.  474;  and  under  the  stat.  14  &  15  Vict.  c. 
79.  for  guarding  against  accidents  from  collision.  Gen,  Steam 
Nav.  Co.  V.  Mann,  14  Com.  Bench  (5  J.  Scott)  127,  78  Eng. 
Com.  Law  Rep.  127.  Under  this  statute  there  are  admiralty 
regulations,  which  require  every  sailing  vessel  lying  at  anchor, 
either  in  a  roadstead  or  the  fair  way  of  a  river  to  have  a  bright 
light  at  the  masthead,  unless  some  other  light  be  ordered  by 
local  regulations.  Persons  in  navigating  their  vessels  are  still 
bound  to  keep  a  look  out,  just  as  they  were  before  these  regu* 
lations  were  made  ;  and  if  it  be  made  out  that  a  vessel  having 
no  light  had  been  run  down  by  another,  from  sheer  careless- 
ness and  negligence  in  not  keeping  a  good  look  out,  there  will 
be  a  right  to  compensation.  But  if  the  conduct  of  the  party 
complaining  has  either  occasioned,  or  contributed  to  occasion- 
ing, the  loss,  then  he  can  no  more  recover  now  than  he  could 
have  done  before  those  regulations.  Morrison  v.  Oen.  Steam 
Nav.  Co.  8  W.  H.  &  G.  733. 
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CHAPTER  LXXL 

ACTION   AGAINST   CARRIERS   Or   PERSONS. 

1.  Rule  in  England  where  action  is  against  a  stage  owner. 

If  the  proprietor  of  a  stage  coach  has  an  ill  constracted  or 
unsafe  vehicle,  a  passenger  in  it  who  is  not  carried  safely,  is 
not  without  remedy.  The  proprietor,  says  AULerson^  R,  ''is 
liable  for  all  defects  in  his  vehicle  which  can  be  seen  at  the 
time  of  construction,  as  well  as  for  such  as  may  exist  aflTer- 
wards  and  be  discovered  on  investigation."  9  Bingh.  457. 
He  is  liable  also  for  injury  to  the  passenger  arising  from  his 
driver's  negligence.  White  v^  Boulton  4*c  Peake's  N.  P.  C. 
81.  This  case,  tried  before  Lord  Kenyon  in  1791,  seems  to 
be  the  first  action  of  the  sort  that  is  reported.  The  action 
does  not  rest  on  the  principle  on  which  carriers  of  goods  are 
held  liable.  Ante^  p.  526,  7.  It  is  sustained  only  on  the  ground 
of  negligence.  Aston  v.  Heaven  Sfx.  2  Esp.  532 ;  Christie  v. 
Griggs,  2  Camp.  79. 

On  that  ground  the  action  was  sustained  in  Jones  v.  Boyee, 
1  Stark.  493,  2  Bug.  Com.  Law  Rep.  482 ;  and  Jackson  v. 
TolUtty  2  Stark.  37,  3  Bng.  Com.  Law  Rep.  233.  ''The 
coachman,"  says  Best,  J.,  "  must  have  competent  skill,  and 
must  use  that  skill  with  diligence ;  he  must  be  well  acquainted 
with  the  road  he  undertakes  to  drive ;  he  must  be  provided 
with  steady  horses — a  coach  and  harness  of  sufficient  strength 
and  properly  made — and  also  with  lights  by  night.  If  there 
be  the  least  failure  in  any  one  of  these  things,  the  duty  of  the 
coach  proprietors  is  not  fulfilled,  and  they  are  answerable  for 
any  injury  or  damage  that  happens."  3  Bingh.  319;  Israd 
V.  Clark  ^  4  Esp.  259 ;  Bremner  v.  WiUiafns,  1  C.  &  P. 
414,  11  Eng.  Com.  Law  Rep.  437;  Curtis  Sf^  wife  v.  Drink- 
water,  2  Barn.  &  Adol.  169,  22  Eng.  Com.  Law  Rep.  51 ; 
Sharp  V.  Grey,  9  Bingh.  457,  23  Eng.  Com.  Law  Rep.  33L 

But  with  ail  these  things,  and  when  everything  has  been 
done  that  human  prudence  can  suggest  for  the  security  of  the 
passengers  an  accident  may  happen.  The  lights  may,  in  a 
dark  night,  be  obscured  by  fog ;  the  horses  frightened,  or,  as 
it  happened  in  one  case,  the  coachman  may  be  deceived  by  a 
sudden  alteration  in  objects  near  the  road  by  which  be  bad 
used  to  be  directed  on  former  journeys.  It  is  not  bis  fanit,  if, 
having  exerted  proper  skill  and  care,  he,  from  accident,  gets 
off  the  road ;  and  the  proprietors  are  not  answerable  for  what 
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happens  from  his  doing  so.  Crofls  v.  Waterhouse,  3  Bingh. 
319,  11  Eng.  Com.  Law  Rep.  319;  Harris  v.  Costar  ^c.  1 
C.  &  P.  636,  11  Eng.  Com.  Law  Rep.  505. 

2.   Course  of  decision  in  the  United  States  where  action  is 
against  a  stage  owner. 

In  the  United  States  the  general  course  of  decision  on  this 
subject  is  similar  to  that  in  England.  Ware  v.  Gay,  11  Pick. 
106;  Hall  v.  Conn,  River  Steamboat  Co.  13  Conn.  319; 
Denvort  v.  Loomer,  21  Id.  245 ;  Stockton  v.  Frey^  4  Gill  421 ; 
Maury  v.  Talmadge,  2  McLean  157 ;  2  Kent's  Com.  466.  It 
is,  however,  deemed  in  Massachusetts  a  material  question,  whe- 
ther the  accident  arose  from  the  negligence  of  the  owner  in  not 
providing  a  coach  of  sufficient  strength,  or  from  a  secret  defect 
not  discoverable  upon  the  most  careful  examination.  Israel  v. 
Clark  is  not  regarded  as  holding  that  the  duty  to  provide  safe 
carriages  imports  a  warranty ;  and  the  contrary  is  ruled  in 
Christie  v.  Origgs.  Best^  C.  J.  did  indeed  say  in  Bremner  v. 
WilUamSf  that  he  considered  that  "  every  coach  proprietor  war- 
rants to  the  public  that  his  stage  coach  is  equal  to  the  journey 
it  undertakes,  and  that  it  is  his  duty  to  examine  it  previous  to 
the  commencement  of  every  journey."  But  construing  fairly 
this  language  with  the  language  of  the  same  judge  in  Crofts 
V.  Waterhouse^  and  Harris  v.  Costar^  it  is  supposed  that  the 
court  did  not  mean  to  lay  down  the  law  that  a  stage  proprie- 
tor is  in  fact  a  warrantor  of  the  sufficiency  of  the  coach  and 
its  equipments,  but  only  that  he  is  bound  to  use  the  utmost 
diligence  and  care  in  making  suitable  provision  for  those  whom 
he  carries.  The  case  of  Sharp  v.  Grey^  goes  farther  in  sup- 
port of  the  idea  that  the  coach  proprietor  must,  at  all  events, 
provide  a  coach  absolutely,  and  at  all  times,  sufficient  for  the 
journey,  and  that  he  is  a  warrantor  to  the  passenger.  But  the 
supreme  court  of  Massachusetts  is  inclined  to  believe  the 
judges  gave  too  much  weight  to  the  comparison  of  Bosan^ 
quet^  J.,  viz:  that  a  coach  must  be  road-worthy  on  the  same 
principle  that  a  ship  must  be  sea-worthy.  It  thinks  the  ana- 
logy applies  only  where  goods  are  carried  and  not  where  pas- 
sengers are  transported.  ^'  If,"  says  Hubbard,  J.,  '*  more  was 
intended  by  the  learned  court  than  that  a  coach  proprietor  is 
bound  to  use  the  greatest  care  and  diligence  in  providing  suit- 
able and  sufficient  coaches,  and  keeping  them  in  a  safe  and 
suitable  condition  for  use,  we  cannot  agree  with  them  in  opi- 
nion." Ingails  V.  Bills  i^c.  9  Metcalf  12.  It  is  a  question 
of  negligence,  not  of  warranty.  Hegeman  v.  Western  R.  Co. 
16  Barbour  358. 
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Though  in  legal  contemplation,  passenger  carriers  do  not 
warrant  the  absolute  safety  of  their  passengers,  they  are  yet 
bound  to  the  exercise  of  the  utmost  degree  of  diligence  and 
care.  The  slightest  neglect  against  which  human  prudence 
and  foresight  may  guard,  and  by  which  hurt  or  loss  is  occa- 
sioned, will  render  them  liable  to  answer  in  damages.  Nay, 
the  mere  happening  of  an  injurious  accident  raises,  prima 
faciej  a  presumption  of  neglect  and  throws  upon  the  carrier 
the  onus  of  shewing  it  did  not  exist.  Bell,  J.  in  LaUig  r. 
Colder,  8  Barr  482,  3.  In  the  9th  article  of  Judge  Story's 
work  on  Bailments,  a  Virginia  judge  {Daniel,  J.)  has  said 
there  is  to  be  found  the  most  concise  and  lucid  exposition  of 
the  rights,  duties  and  obligations  of  carriers  of  passengers  that 
he  has  met  with.  Farish  ^  Co.  v.  Reigle,  11  Grat.  707.  The 
same  judge  remarks  (p.  710,  712,)  that  he  has  seen  no  case 
except  that  of  Boyce  v.  Anderson,  2  Peters  155,  which  sanc- 
tions the  idea  that  the  carrier  is  not  responsible  for  slight  ne- 
glect ;  and  that  case,  so  far  as  it  gives  such  sanction,  he  con- 
siders has  been  substantially,  if  not  in  terms,  overruled,  in 
Stokes  V.  Salstonstall,  13  Peters  191.  In  this  case  Bctrbour, 
J.  cites  with  approbation  Story  on  Bailm.  p.  376,  7. 

3.  Where  action  is  for  injury  on  a  railroad  or  steamboat. 

An  action  lies  against  a  railway  company  for  an  injury  to  a 
passenger  from  an  accident  caused  by  the  negligence  of  the 
defendants  in  the  course  of  carrying  the  plaintiff  upon  the 
railway.  When  the  exclusive  management,  both  of  the  ma- 
chinery and  the  railway,  is  in  their  hands,  it  is  presumable 
that  the  accident  arose  from  their  want  of  care,  unless  they 
give  some  explanation  of  the  cause  by  which  it  was  produced. 
Carpue  v.  London  Sf.  Brighton  Railway  Co,  5  Adol.  6c  El. 
N.  S.  747,  48  Eng.  Com.  Law  Rep. ;  Holbro*jk  ^  wife  v. 
Utica  ^  Schenectada  R,  Co.  16  Barbour  113;  Hegeman  v. 
Western  R.  Co,  Id.  353. 

As  a  coach  proprietor  may  be  liable  for  an  accident  arising 
from  an  imperfection  in  his  vehicle,  although  he  employed  a 
competent  person  to  make  it,  so  a  railway  company  may  be 
responsible  for  an  injury  to  a  passenger  from  the  breaking 
down  of  a  bridge  over  which  he  was  passing  in  a  passenger 
train,  notwithstanding  they  employed  a  competent  person  to 
construct  it.  They  may  not  be  liable  if  they  employ  a  person 
who  is  fully  competent  to  do  the  work,  and  the  best  method 
is  adopted  and  the  best  materials  are  used  ;  but  their  merelf 
engaging  the  services  of  a  competent  engineer  is  not  enoogh 
when  it  does  not  appear  that  he  used  due  and  reasonable  cart 
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and  employed  proper  materials  in  the  work.  Grote  v.  CheS' 
ier  ^  Holyhead  Railway  Co,  2  W.  H.  &  G.  251. 

The  fact  of  a  collision  between  two  trains  belonging  to  the 
same  company  is  prima  facie  evidence  of  negligence  on  their 
part.  Skinner  v.  Railway  Co.  5  VV.  H.  &  G.  787,  2  Eng. 
Law  &  Eq.  360. 

As  passenger  carriers,  the  railway  company  are  bonnd  to  the 
most  exact  care  and  diligence,  not  only  in  the  management  of 
the  trains  and  cars,  but  also  in  the  structure  and  care  of  the 
track,  and  in  all  the  subsidiary  arrangements  necessary  to  the 
safety  of  passengers.  McElroy  Sf  wife  v.  Nashua  Sf*  Lowell 
Railroad  Co,  4  Gush.  400.  In  this  case  the  damage  occurred 
from  the  negligent  management  of  a  switch  which  was  part 
of  the  defendants'  road.  Although  provided  for  and  attended 
by  a  servant  of  another  railroad  company,  and  at  their  ex* 
pense,  yet  it  being  a  part  of  the  defendants'  road,  it  was  con- 
sidered they  ought  not  to  carry  passengers  over  it  without 
seeing  that  it  was  rightly  managed. 

In  the  supreme  court  of  the  United  States,  Mr.  Justice  Grier 
has  said  that  *^  where  carriers  undertake  to  convey  persons  by 
the  powerful  but  dangerous  agency  of  steam,  public  policy 
and  safety  require  that  they  be  held  to  the  greatest  possible 
care  and  diligence ;  and  whether  the  consideration  for  such 
transportation  be  |)ecuniary  or  otherwise,  the  personal  safety 
of  the  passengers  should  not  be  left  to  the  sport  of  chance  or 
the  negligence  of  careless  agents.  Any  negligence  in  such 
cases  may  well  deserve  the  epithet  of  gross.*'  Phila,  Sf  Read" 
ing  Co.  V.  Derby y  14  How.  486.  The  court  has  reaffirmed 
the  same  doctrine  in  an  opinion  delivered  by  Curtis^  J.  Steam- 
boat New  World  tfc.  v.  Kin^y  16  How.  474.  This  case  came 
within  the  act  of  congress  of  July  7,  1838,  which  provides  {% 
13,)  *Uhat  in  all  suits  and  actions  against  proprietors  of  steam- 
boats for  injury  arising  to  persons  or  property  from  the  burst- 
ing of  the  boiler  of  any  steamboat,  or  the  collapse  of  a  flue, 
or  other  dangerous  escape  of  steam,  the  fact  of  such  bursting, 
collapse  or  injurious  escape  of  steam  shall  be  taken  as  full 
prima  fade  evidence  sufficient  to  charge  the  defendant  or 
those  in  his  employment  with  negligence,  until  he  shall  shew 
that  no  negligence  has  been  committed  by  liim  or  those  in  his 
employment." 

4  Whether  action  lies  against  a  railway  company  for  an  in- 
jury  not  happening  on  their  own  road. 

The  rule  of  Muschamp  v.  Lancaster  Railway  Co.  8  M.  d& 
W.  426,  429,  cited  ante^  p.  639,  is  still  acted  on  in  England. 
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There  when  a  railway  company  received  a  parcel  at  Grantham 
to  be  conveyed  to  Cardiff,  though  their  road  only  extended  to 
Nottingham,  they  were  held  liable  for  its  carriage  between 
Nottingham  and  Cardiflf.  Watson  v.  Ambergate  Co.  3  Eng. 
Law  &  Eq.  497. 

In  the  United  States  much  doubt  has  been  thrown  on  the 
case  of  Muschamp  v.  Lancaster  Railway  Co.  If  it  was  sup- 
ported at  all  by  the  decision  in  St,  John  Sfc,  v.  Van  Santvoord 
4*c.  25  Wend.  660,  that  support  was  removed  when  the  latter 
decision  was  reversed  in  Van  Santvoord  ^c.  v.  St.  John  ^ 
6  Hill  157.  This  reversal  is  approved  by  the  supreme  court 
of  Vermont.  Farmers  if  Mechanics  Bank  v.  Chatnplain 
Transp.  Co.  18  Verm.  140.  That  court,  however,  seemed 
to  think  the  case  of  Weed  S(^c.  v.  Saratoga  (J*  ^S.  Railroad  Co. 
19  Wend.  534,  might  be  reconciled  with  the  general  rule  that 
each  carrier  is  only  bound  to  the  end  of  his  own  route,  and 
for  a  delivery  to  the  next  carrier,  by  the  consideration  that  in 
this  case  there  was  a  kind  of  partnership  connection  between 
the  first  company  and  the  other  companies  constituting  the 
entire  route,  and  the  first  carriers  took  pay  and  gave  a  ticket 
through.  Fartners  Sf  Mechanics  Bank  v.  Champlain  Transp, 
Co.  23  Verm.  410.  Whether  this  consideration  is  sufficient,  is 
by  no  means  clear  when  the  action  is  not  against  an  individual, 
but  against  a  railroad  company,  and  the  question  is  one  of  power 
under  their  charter.  Penn.  Del.  if  Md.  Steam  Nav.  Co.  v. 
Dandridge,  8  Gill  &  J.  319;  East  Anglian  R.  Co.  v.  East- 
ern  Counties  R.  Co.  1 1  Com.  Bench  (2  J.  Scott)  775,  73  Eng. 
Com.  Law  Rep.  775,  7  Eng.  Law  &  Eq.  505.  That  question 
was  discussed  when  a  suit  was  brought  on  a  special  underta- 
king of  the  New  York  and  New  Haven  railroad  company  to 
carry  a  person  on  their  railroad  from  New  Haven  to  Farming- 
ton,  and  thence  in  a  stage  or  sleigh  to  Collinsville,  and  it  was 
attempted  to  subject  them  foran  injury  sufiered,  not  while 
passing  over  their  road,  but  while  passing  in  the  sleigh.  It 
was  held  that  no  such  undertaking  by  directors  or  officers  of 
a  company  was  obligatory  on  the  stockholders  united  under  a 
specific  charter,  and  that  the  action  could  not  be  maintained 
against  the  railroad  company.  "  Their  very  name,  as  well  as 
the  location  and  business  of  their  road,"  said  Ellsworth^  J., 
<'  is  sufficient  notice  that  they  are  not  incorporated  for  running 
stages  throughout  the  state ;  and  no  person  can  assume  or  sup- 
pose the  defendants  are  to  go  beyond  the  appropriate  business 
of  a  railroad."  Hood  v.  New  York  (f  New  Haven  Railroad 
Co.  22  Conn.  610. 
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CHAPTER  LXXII. 

ACTION    FOR   THE    DISTURBANCE    Or    A    RIGHT    OF    WAT  j     OR   FOR 
THE    DISTURBANCE    OF    A    FERRT    FRANCHISE. 

1.  For  disturbance  of  a  right  of  way. 

If  a  right  of  way  be  once  established  by  clear  and  distinct 
evidence  of  enjoyment  it  can  be  defeated  only  by  distinct  evi^ 
dencc  of  interruptions  acquiesced  in.  Harvie  v.  Rogers^  3 
Bligh  N.  S.  447.  An  action  on  the  case  will  lie  for  the  dis- 
turbance of  it.  Pennington  v.  Galland^  9  W.  H.  &  G.  1. 
The  plaintiffs  owning  the  estate  appendant  to  which  is  a  right 
of  passing,  in  the  use  of  which  the  defendant  has  disturbed 
them,  have  a  right  to  recover  from  him  such  damages  as  they 
have  sustained.  Cushing  v.  Adams^  18  Pick.  113.  Though 
ii  be  a  passage  way,  over  which  they  gave  the  defendant  a  li- 
cense to  build  an  arch,  yet  if  in  the  construction  thereof  the 
defendant  unreasonably,  and  for  a  longer  time  than  was  neces- 
sary, disturbed  the  plaintiffs  in  the  use  of  the  passage  way, 
such  disturbance  cannot  be  justified  under  the  license.  S.  C. 
It  is  no  valid  objection  that  the  plaintiffs  were  not  in  posses- 
sion during  the  continuance  of  the  obstruction,  if  their  tenant 
was  a  tenant  at  will ;  for  the  possession  of  such  a  tenant  is 
the  possession  of  the  landlord.     S.  C. 

2.  For  disturbance  of  a  ferry  franchise. 

In  England,  parties  who  are  erected  into  a  corporation  for 
establishing  a  ferry  have  the  right  (as  under  a  royal  grant  of 
the  franchise  of  a  ferry)  to  bring  an  action  against  any  one 
who  infringed  their  right  (which  is  in  the  nature  of  a  mono- 
poly), by  carrying  persons  from  or  to  the  same  place,  who 
otherwise,  presumedly,  would  have  gone  to  the  ferry.  Ferry 
Co.  V.  Barker,  2  W.  H.  &  G.  148,  9.  Counsel  objected  that 
the  mere  act  of  ferrying  a  passenger  across  was  no  disturbance 
of  the  franchise  unless  the  franchise  was  not  simply  of  a  ferry 
but  of  a  prescriptive  ferry  to  the  exclusion  of  all  private  boats ; 
and  he  likened  it  to  the  case  of  a  market,  the  grant  of  which 
franchise  does  not  of  itself  imply  a  right  to  prohibit  the  sell- 
ing in  shops  on  a  market  day.  Mayor  of  Macclesfield  v.  Chap^ 
man,  12  M.  &,  W.  18,  that  right  belonging  only  to  immemo- 
rial markets  to  which  a  special  custQm  to  exclude  such  sales 
belongs.     Morley  v.  Walker,  7  Barn.  d&  Cress.  40.     But  the 
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court  did  not  assent  to  this  distinction.  ''In  the  case  of  a 
ferry,"  Parke,  B.  said,  "  the  act  of  taking  across  a  person  who 
would  otherwise  have  gone  by  it  is  actionable,  as  the  prevent- 
ing a  person  from  coming  to  a  market  to  buy  or  sell  there 
would  be  in  the  case  of  a  market." 

The  Virginia  act  in  2  R.  C.  1819,  p.  260,  c.  237,  ^  21,  influ- 
enced the  decision  in  Trent  <5*c.  v.  Carlersville  Bridge  Co.  11 
Leigh  521.  The  acts  of  1835,6,  p.  66,  c.  91,  ^  1, 1838,  p.  162,  c. 
222,  1839,  40,  p.  58,  c.  72,  ^  1,  and  1840,  41,  p.  91,  c.  82,  are, 
together  with  the  act  in  2  R.  C.  1819,  p.  260,  c.  237,  ^  1,  re- 
vised in  the  Code  of  1849,  p.  335,  c.  64,  ^  22, 23,  24,  25, 26. 
The  courts  of  this  state  deem  it  unnecessary  to  enquire  how 
far  a  ferry  franchise  is  protected  from  franchise  by  the  com- 
mon law.  They  consider  that  with  us  the  ferry  franchise  is 
the  creature  of  statute  law,  and  that  in  any  particular  case, 
the  question  is  how  far  it  is  exclusive  under  the  provisions  of 
the  statute.  SomerviUe  v.  Winibish,  7  Grat.  229,  30.  If  there 
be  a  disturbance  of  the  enjoyment  of  the  franchise  squired 
under  the  statute,  an  action  will  lie  for  such  disturbance. 
Patrick  v.  Ruffners,  2  Rob.  209. 


CHAPTER  LXXllI. 

ACTION    rOR   INJURY   FROM    DEFENDANT'S    BUILDING    SO    AS  TO 
OBSTRUCT    plaintiff's    LIGHTS. 

1.  For  obstructing  ancient  lights. 

Although  it  is  a  recommendation  of  a  house  that  there  is 
from  it  a  long  and  large  prospect,  yet  for  disturbing  roerelf 
this — being  a  matter  only  of  delight  and  not  of  necessity — do 
action  lies.  It.  may  be  otherwise  when  a  new  building  is 
erected  so  near  another's  windows  as  to  stop  his  lighL  9  Rep. 
57  a  ;  Attorney  Gen,  v.  Doughty,  2  Ves.  453. 

When  two  men  own  land  adjoining,  the  circumstance  of  one 
building  a  house  with  windows  looking  on  the  other's  land 
will  not  prevent  the  other  from  erecting  on  his  own  land  a 
house  against  those  windows.  Bury  v.  Pope,  Cro.  Eliz.  I  IS, 
I  Leon.  168.  But  in  the  case  of  an  ancient  house  and  win- 
dows, an  action  has  been  maintained  for  stopping  the  windows, 
when  the  plaintiff  bad  acquired  a  right  by  prescripttoo.  9 
Rep.  67  a  ;  Ryppam  v.  Bowles,  Cro.  Jac  373 ;  2  Wins.  Samii 
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175.  The  action  lies  to  the  extent  of  the  space  occupied  by 
the  window ;  it  is  actionable  to  prevent  the  light  and  air  from 
passing  through  as  formerly.  Chambler  v.  Thompson^  3 
Camp.  80.  Though  after  judgment  against  a  tenant  for 
years  for  such  a  nuisance  he  makes  an  underlease,  yet  if  the 
nuisance  continue,  a  second  action  will  lie  against  him.  Rose* 
well  V.  Pisor,  2  Salk.  460,  6  Mod.  116,  4  T.  R.  320.  He 
continues  liable  so  long  as  the  consequences  of  his  wrongful 
act  continue.  Parkey  B.,  7  M.  &  W.  460 ;  7  Man.  Gr.  &  Scott 
680. 

The  exercise,  against  a  party  capable  of  making  a  grant,  of 
a  right  adverse  to  him,  being  the  foundation  of  presuming  a 
grant  from  him,  such  presumption  is  not  made  unless  there 
were  some  probable  means  of  his  knowing  what  was  done 
against  him.  The  enjoyment  of  the  plaintiff's  windows,  du-^ 
ring  the  occupation  of  the  opposite  premises  by  a  tenant, 
thougli  for  20  years,  will  not  bind  the  landlord,  if  such  occu« 
pation  was  without  the  landlord's  knowledge.  Daniel  v. 
North,  11  East  372;  Barker  v.  Richardson  ^c.  4  Barn.  St, 
Aid.  579,  6  Eng.  Com.  Law  Rep.  523.  But  uninterrupted  en- 
joyment for  20  years  by  the  plaintiff  with  the  defendant's 
knowledge  raises  against  him  a  presumption  of  right.  Cross 
T.  Lewis,  2  Barn.  &  Cress.  686,  9  Eng.  Com.  I^aw  Rep.  223. 
Bayley,  J.  observes,  that  '*  a  person  building  a  house,  even  at 
the  extremity  of  his  own  land,  may  lawfully  open  windows 
looking  towards  the  adjoining  property.  If  his  neighbour  ob- 
jects to  them  he  may  put  up  an  obstruction,  but  that  (the 
judge  says)  is  his  only  remedy ;  and  if  he  allows  them  to  re- 
main unobstructed  for  20  years  that  is  a  sufficient  foundation 
for  the  presumption  of  an  agreement  not  to  obstruct  them." 
S.  C.  If  the  party  who  has  the  enjoyment  of  light  and  air 
by  means  of  windows  in  a  wall,  pull  down  that  wall  and  build 
a  blank  wall  which  he  suffers  to  remain  for  a  considerable 
time  without  windows,  his  right  may  be  thereby  destroyed, 
when  there  is  nothing  to  shew  that  at  the  time  of  discontinu-^ 
ing  the  enjoyment,  he  meant  to  resume  it  within  a  reasonable 
time.  Doing  an  act  to  shew  that  he  abandons  his  right  to 
the  benefit  of  that  light  and  air  which  he  once  had,  he  may 
lose  his  right  in  much  less  than  20  years.  Moore  v.  Ransouj 
3  Barn.  &  Cress.  332,  10  Eng.  Com.  Law  Rep.  99. 

2.  For  obstructing  lights,  though  not  ancient. 

If  the  owner  of  land  build  thereon  a  house  with  lights,  and 
grants  to  another  this  house  and  the  land  on  which  it  stands, 
and  afterwards  builds  on  a  contiguous  piece  of  land,  or  grants 
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this  piece  to  another  who  builds  thereon  to  the  nuisance  of 
the  lights  of  the  first  house,  or  one  erected  on  the  same  foun- 
dation, the  grantee  of  such  first  house  may  maintain  an  action 
on  the  case  against  the  builder  on  the  said  contiguous  piece. 
The  grant  of  the  first  house  being  considered  to  be  of  the 
same  with  all  the  easements  and  lights  belonging  to  it,  the 
action  would  lie  when  the  nuisance  occurs  immediately  after 
such  grant  as  well  as  when  it  occurs  after  a  lapse  of  20  or  40 
years.  Cox  v.  Matthews,  1  Vent.  237;  Palmer  v.  Fletcher , 
1  Lev.  122;  1  Sid.  167,  227;  T.  Raym.  87;  1  Keble  553; 
Story  V.  Odin,  12  Mass.  157. 

The  principle  of  this  class  of  cases  applies  when  there  is  a 
range  of  buildings  on  a  particular  plan  and  a  sale  made  of  the 
whole  thereof,  upon  an  understanding  that  certain  openings 
then  visible  and  intended  to  be  windows,  should  not  after- 
wards be  obstructed.  Different  persons  bujring  different  parts 
an  action  will  lie  for  one  of  them,  or  for  his  lessee,  against 
another  for  obstructing  a  window  in  violation  of  this  under- 
standing.    Compton  V.  Richards,  1  Price  27. 

The  principle  also  applies  when  the  owner  of  two  houses 
retains  one  of  them  in  his  occupation  and  leases  the  other. 
An  action  will  lie  for  him  against  his  lessee  for  an  obstruction 
to  a  window  existing  in  the  former  house  at  the  time  of  the 
demise  of  the  latter,  although  at  that  time  there  should  be  no 
stipulation  against  the  obstruction.  Riviere  v.  Bower^  Ry.  & 
Moo.  24,  21  Eng.  Com.  Law  Rep.  373. 

3.  Action  lies  for  reversioner  as  well  as  for  possessor  of 
present  estate. 

The  right  of  action  for  obstructing  lights  is  not  confined  to 
the  person  in  possession  of  the  estate.  Though  he  may  sue 
in  respect  of  his  possession,  an  action  will  also  lie  for  the  re- 
versioner, in  respect  of  his  inheritance,  for  the  injury  done  to 
the  value  of  it.  Jeffer  v.  Gifford,  4  Kurr.  2141.  When  the 
reversioner  has  recovered  nominal  damages  if  the  obstruc- 
tion be  not  abated  he  may  bring  a  second  action  and  recover 
substantial  damages.  Shadwell  v.  Hutchinson^  2  Barn.  & 
Adol.  97,  22  Eng.  Com.  Law  Rep.  33. 
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CHAPTER   LXXIV. 

iCTION  FOR  A  NUISANCE  CAUSED  BT  THE  FILTH  OR  SMOKE  ON 
THE  defendant's  PREMISES,  OR  THE  FOUL  STATE  OF  HIS 
DRAINS,  OR  OTHER  ACTS  OF  HIS  CORRUPTING  THE  AIR  OR 
WATER. 

L  For  a  nuisance  caused  by  a  hog-stye^  lime  kiln  or  the 
trade  of  a  glover  or  tallow  chandler. 

When  in  the  reign  of  James,  a  defendant  was  found  guilty 
of  erecting  a  hog-stye  so  near  the  plaintiff's  house  that  the 
lir  was  corrupted,  it  was  argued  that  the  hog-stye  was  neces- 
lary  for  man's  sustenance  and  one  ought  not  to  have  so  deli- 
sate  a  nose  that  he  cannot  bear  the  smell  of  hogs ;  but  the 
iction  was  maintained  and  the  principle  established  that  an 
iction  lies  for  corrupting  and  infecting  the  air.  A  lime  kiln 
is  for  a  good  purpose ;  but  an  action  lies  for  it  if  it  be  built 
lo  near  a  house  that  when  it  burns,  the  smoke  thereof  enters 
into  the  house,  so  that  none  can  dwell  therein.  A  glover  may 
let  up  a  lime  pit  for  calf  skins  and  sheep  skins,  but  if  the  pit 
be  near  a  water  course  running  to  a  man's  house  for  his  ne- 
cessary use — so  near  that  the  corruption  of  the  pit  corrupts 
the  water  course,  and  his  tenants  for  this  cause  leave  the 
[louse — an  action  lies  for  it.  The  rule  of  reason  is  the  rule  of 
aw:  Prohibetur  ne  quis  faciat  in  suo  quod  nocere •  possit 
ilieno,  et  sic  utere  ut  alienum  non  kedas.  Aldred^s  case,  9 
ftep.  58  a.  A  nuisance  is  not  to  be  excused  by  saying  a  man 
>ught  to  use  his  trade.  There  is  not  less  right  to  use  the 
trade  of  an  inn  keeper  than  that  of  a  tallow  chandler :  when 
l>y  reason  of  the  stench  from  a  tallow  furnace  guests  left  the 
inn  and  the  inn  keeper's  family  became  unhealthy,  he  main- 
;ained  an  action  for  the  nuisance.  Morley  v.  Pragnel,  Cro. 
Car.  510. 

i.  For  a  nuisance  arising  from  the  defendants  privy  or 

sewer, 

*' A  man,"  said  Lord  Holt,  <*  shall  not  lay  his  dung  so  high 
18  to  damage  his  neighbour." — ^*  Every  man  must  keep  in  the 
ilth  of  his  house  of  office  that  it  may  not  flow  in  upon  and  dam- 
lify  his  neighbour."  If  the  defendant  has  a  house  of  office 
leparated  from  the  plaintiff's  house  by  a  wall  which  is  the  de- 
fendant's, he  is  bound  to  repair  the  wall ;  if  he  does  not,  an 
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action  lies  against  him.     Tenant  v.  Goldwin^  2  Ld.  Raym. 
1089,  1  Salk.  360. 

Lord  Holt  says,  *'  if  a  man  has  two  houses  contiguous,  and 
one  has  a  house  of  office  which  is  separated  from  the  cellar  of 
the  other  by  the  wall  which  keeps  in  the  filth  of  the  house  of 
office,  and  he  sell  that  house,  the  vendee  must  keep  in  the 
filth  of  the  house  of  office  so  as  it  shall  not  run  in  upon  the 
other  house  ;"  and  he  adds,  '*  and  it  would  have  been  all  one 
if  the  vendor  had  sold  the  house  with  the  cellar,  then  he  must 
have  kept  the  wall  of  the  house  of  office  so  as  to  have  kept 
the  filth  in  ;  for  every  man  must  take  care  to  do  his  neighbour 
no  damage."  2  Ld.  Raym.  1089.  The  principle  applies  where 
instead  of  a  sale  there  is  a  lease  of  a  house.  If  owing  to  the 
lessor's  faulty  construction  of  a  sewer,  water  flows  from  the 
lessor's  land  into  the  cellar  of  the  leased  house,  the  lessee,  un- 
less he  agreed  to  take  the  same  with  all  nuisances,  may  main- 
tain an  action  against  the  lessor  for  the  damage.  Alston  v. 
Grant  ^c.  3  El.  &  Black.  128,  77  Eng.  Com.  Law  Rep.,  24 
Eng.  Law  &  Eq.  122. 

3.  For  a  nuisance  arising  from  water  on  defendants  f  re- 

mises. 

The  right  of  a  party  to  erect  a  ))enstock  or  other  thing  on 
his  own  land  is  subject  to  the  law  that  he  is  so  to  use  his  own 
as  not  to  injure  his  neighbour ;  it  is  one  thing  to  pen  water 
there  on  his  own  ground,  and  another  to  erect  a  penstock 
which  shall  cause  the  water  to  flood  his  neighbour's  house. 
Cooper  V.  Barber,  3  Taunt.  99.  If  the  owner  of  a  mill  dam 
makes  the  banks  of  his  mill  pond  so  high  that  by  the  rising 
of  the  water  it  overflows  the  plaintiflf 's  meadow  and  he  leases 
it  and  the  lessee  is  requested  to  abate  it  but  does  not,  an  ac- 
tion will  lie  against  the  lessee  for  the  continuance  of  the  nui- 
sance.    Brent  v.  Haddon,  Cro.  Jac.  555, 

4.  Whether  the  action  is  to  be  against  the  owner  or  the 

occupier. 

Ld.  Denman  supposes  that  in  Tenant  v.  Goldwin,  the  de- 
fendant was  occupier  as  well  as  owner.  3  Adol.  &;  El.  N.  S. 
458;  7  Man.  Gr.  &  Scott  652.  A  plaintiflf  failed  to  maintain 
an  action  for  a  nuisance  to  his  lands  caused  by  the  foul  state  and 
bad  repair  of  drains  owned  by  the  defendant  and  situate  on  his 
land  adjoining  the  plaintiff's;  there  not  being  charged  on  the 
defendant  any  act  either  of  making  or  continuing  the  nuisance. 
Russell  y.  Shenton,  3  Adol.  d&  £1.  N.  S.  449,  43  Eng.  Coat 
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Law  Rep.  814.  This  case — ^holding  that  the  duty  of  cleans- 
ing and  repairing  drains  and  preventing  them  from  being  a 
nuisance  to  neighbours — is  an  authority  as  applicable  to  a 
nuisance  from  a  ruinous  house  as  to  one  from  unlicensed 
drains.  4  W.  H.  &  O.  169.  Besides,  where  there  is  a  pub- 
lie  nuisance  caused  by  a  ruinous  house,  it  has  been  decided 
that  the  public  are  to  look  to  the  occupier,  not  the  estate. 
Waits^s  case,  1  Salk.  367.  And  it  is  considered  that  the  same 
reason  applies  to  the  case  of  a  private  nuisance  by  a  ruinous 
house.  Chauntler  v.  Robinson,  4  W.  H.  &  G.  163.  It  does 
not  follow  that  the  owner  of  the  estate,  as  distinguished  from 
the  occupier,  may  not  be  made  liable,  but  not  simply  because 
he  is  owner. 


CHAPTER  LXXV. 


ACTION  TOR   DISTURBING    PLAINTIFF'S    RIGHT   TO    A   FLOW    OF 
WATER   IN   ITS    NATURAL   COURSE   OVER  THE   SURFACE. 

1.  General  rule  which  governs  the  enjoyment  of  a  flow  of 

water. 

The  rule  of  law  which  governs  the  enjoyment  of  a  stream 
flowing  in  its  natural  course  over  the  surface  of  land  belong- 
ing to  different  proprietors  is  well  established.  Each  pro- 
prietor of  the  land  has  a  right  to  the  advantage  of  the  stream 
flowing  in  its  natural  course  over  his  land,  to  use  the  same  as 
he  pleases,  for  any  purposes  of  his  own  not  inconsistent  with 
a  similar  right  in  the  proprietors  of  the  land  above  or  below; 
io  that  neither  can  any  proprietor  above  diminish  the  quantity 
or  injure  the  quality  of  the  water  which  would  otherwise  na- 
turally descend,  nor  can  any  proprietor  below  throw  back  the 
water  without  the  license  or  the  grant  of  the  proprietor  above. 
Thus  it  is  laid  down  by  the  court  of  king's  bench  in  Mason 
V.  Hill,  2  Nev.  &  M.  747,  5  Barn.  &  Adol.  1,  27  Eng.  Com. 
Law  Rep.  So  it  is  substantially  declared  by  the  vice-chan- 
cellor in  Wright  v.  Howard,  1  Sim.  &  Stu.  190,  1  Cond. 
Eng.  Ch.  Rep.  95.  And  such  is  considered  in  the  exchequer 
chamber  a  correct  exposition  of  the  law.  Acton  v.  Blundell, 
12  M.  &  W.  348.  The  rule  is  now  well  established  in  Eng- 
land, Williams  v.  Morland,  9  Bam.  &  Cress.  910,  9  Eng. 
Ck>m.  Law  Rep.  269;  Wood  v.  Waud,  3  W.  H.  4&  GL  774; 
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Embrey  v.  Owen,  6  Id.  368;  aad  in  the  United  States,  3 
Kent's  Com.  439-445 ;  Tyler  Sfc  v.  Wilkinson  ^-c.  4  Mason 
400;  Crooker  v.  Bragg,  10  Wend.  260;  Arnold  v.  Foot,  12 
Id.  330 ;  Newhall  v.  Ireson  ^c.  8  Cush.  599. 

'*  The  right  to  have  the  stream  to  flow  in  its  natural  state, 
without  diminution  or  alteration  is,"  says  Parke,  R,  '*an  in- 
cident to  the  property  in  the  land  through  which  it  passes ; 
but  flowing  water  is  publici  juris,  not  in  the  sense  that 
it  is  a  bonum  vacans  to  which  the  first  occupant  may  acquire 
an  exclusive  right,  but  that  it  is  public  and  common  in  this 
sense  only,  that  all  may  reasonably  use  it  who  have  a  right  of 
access  to  it,  tliat  none  can  have  any  property  in  the  water  it- 
self except  in  the  particular  portion  which  he  may  choose  to 
abstract  from  the  stream  and  take  into  his  possession,  and  thai 
during  the  time  of  his  possession  only.  But  each  proprietor 
of  the  adjacent  land  has  the  right  to  the  usufruct  of  the  stream 
which  flows  through  it.  This  right  to  the  benefit  and  advan- 
tage of  the  water  flowing  past  his  land  is  not  an  absolute  and 
exclusive  right  to  the  flow  of  all  the  water  in  its  natural 
state ;''  but  "  a  right  only  to  the  flow  of  the  water  and  the 
enjoyment  of  it,  subject  to  the  similar  rights  of  all  the  pro- 
prietors of  the  banks  on  each  side  to  the  reasonable  enjoy- 
ment of  the  same  gift  of  Providence.  It  is  only,  therefore, 
for  an  unreasonable  and  unauthorized  use  of  this  common  be- 
nefit that  an  action  will  lie  ;  for  such  an  use  it  will."  Embrey 
V.  Owen,  6  W.  H.  &  G.  369.  The  law  on  this  subject.  Baron 
Parke  observes,  is  most  perspicuously  stated  in  the  part  of 
Kent's  Commentaries  above  referred  to. 

2.  Water  not  to  be  rendered  less  pure.  Rule  in  Prance 
and  England  where  water  is  retarded  or  quantity  dimi- 
nished. 

As  the  establishment  of  a  manufacture  rendering  the  air 
sensibly  impure  by  emitting  noxious  gases  would  be  action- 
able, so  would  it  be  if  it  renders  the  water  less  pure  by  the 
admixture  of  noxious  substances.  Wood  v.  Waud,  3  W.  H. 
&  G.  781. 

.  In  France,  the  right  of  the  riparian  proprietor  to  the  nse  of 
the  water  is  not  strictly  construed.  He  may  use  it  ''en  bon 
pere  de  famille  a  son  plus  grand  avantiige."  Code  Civil, 
art.  640,  note  by  Paillet.  He  may  make  trenches  to  conduct 
the  water  to  irrigate  his  land  if  he  return  it  with  no  other  loss 
than  that  which  irrigation  caused.  In  England,  if  a  mode 
of  enjoyment  quite  different  from  the'  ordinary  one  is  adopted, 
by  which  the  water  is  diverted  into  a  reservoir  and  there  de- 
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layed  for  the  purposes  of  a  manufacture,  an  action  is  main- 
tainable ;  and  so  if  by  that  mode  of  dealing  with  the  water  it 
18  sensibly  diminished  in  quantity.  Wood  v«  Waud,  3  W. 
H.  &  G.  781.  Whether  or  no  it  would  in  every  case  be 
deemed  a  lawful  enjoyment  of  the  water,  if  it  was  again  re- 
turned into  the  river  with  no  other  diminution  than  that  which 
was  caused  by  the  absorption  and  evaporation  attendant  on 
the  irrigation  of  the  lands  of  the  adjoining  proprietor,  depends 
on  the  circumstances  of  the  case.  On  the  one  hand  the  owner 
of  a  tract  of  many  thousand  acres  of  porous  soil,  abutting  on 
one  part  of  the  stream,  would  not  be  permitted  to  irrigate 
them  continually  by  canals  and  drains,  and  so  cause  a  serious 
diminution  of  the  quantity  of  water  though  there  was  no  other 
loss  to  the  natural  stream  than  that  arising  from  the  necessary 
absorption  and  evaporation  of  the  water  employed  for  that 
purpose ;  on  the  other  hand  one's  common  sense  would  be 
shocked  by  supposing  that  a  riparian  owner  could  not  dip  a 
watering  pot  into  the  stream,  in  order  to  water  his  garden  or 
allow  his  family  or  his  cattle  to  drink  it.  It  is  entirely  a 
question  of  degree,  and  it  is  very  difficult,  indeed  impossible, 
to  define  precisely  the  limits  which  separate  the  reasonable 
and  permitted  use  of  the  stream  from  its  wrongful  applica- 
tion :  but  there  is  often  no  difficulty  in  deciding  whether  a 
particular  case  falls  within  the  permitted  limits  or  not.  Em* 
brey  v.  Owerij  6  W.  H.  &  G.  371.  In  this  case  as  the  irriga- 
tion by  the  defendant  took  place  not  continuously  but  only  at 
intermittent  periods,  when  the  river  was  full  and  no  damage 
was  done  thereby  to  the  working  of  the  plaintiff's  mill,  and 
the  diminution  of  the  water  was  not  perceptible  to  the  eye,  it 
was  considered  no  infringement  of  the  plaintiff's  right.  The 
principle  of  this  case — that  the  superior  riparian  proprietors 
may  use  the  stream  for  all  material  purposes  while  in  their 
land,  provided  they  send  it  on,  without  material  diminution  or 
alteration,  to  inferior  proprietors — is  not  at  all  limited  by  the 
decision  of  the  court  of  queen's  bench  in  Northam  v.  Hurley, 
1  El.  &  Black.  672,  72  Eng.  Com.  Law  Rep. ;  in  this  case 
the  judgment  is  entirely  founded  on  the  effect  of  a  particular 
deed. 

3.  Decisions  in  the  United  States. 

In  Massachusetts,  it  has  been  said  that  a  man  owning  a 
close  on  an  ancient  brook  may  lawfully  use  the  water  thereof 
for  the .  purposes  of  husbandry,  as  watering  his  cattle  or 
irrigating  the  close ;  that  he  may  do  this,  either  by  dipping 
water  from  the  brook  and  pouring  it  upon  his  land,  or  by 
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making  small  sluices  for  the  same  purpose ;  and  that  if  the 
owner  of  a  close  below  is  damaged  thereby,  it  is  damnum 
absque  injuria.  Weston  v.  Alden,  8  Mass.  136.  But  this 
is  to  be  taken  with  some  qualification.  Though  a  man, 
through  whose  land  water  passes,  may  use  it  for  watering  his 
cattle  or  irrigating  his  land,  he  must  use  it  in  this  latter  way 
so  as  to  do  the  least  possible  injury  to  his  neighbour  who  has 
the  same  right.  Anthony  v.  Lapham,  6  Pick.  175.  If,  for 
the  purpose  of  irrigating  and  fertilizing  his  meadow,  he  adopt 
a  new  measure,  such  as  erecting  a  dam,  it  will  be  illegal  if  be 
thereby  divert  water  from  flowing  to  another's  mill  by  its  an- 
cient course.     Hodges  v.  Raymond  ^Tc  9  Mass.  319. 

In  New  York,  an  action  was  maintained  for  a  diversion 
caused  by  ploughing  below  the  spring  on  the  defendant's  land, 
a  furrow  8  or  10  rods  in  length,  the  effect  of  which  was  to 
make  it  flow  on  his  meadow  to  the  extent  of  3  or  4  acres  and 
then  sink  into  the  ground ;  whereas,  according  to  the  natural 
channel,  the  water  flowed  on  the  plaintiff's  land  to  a  place  for 
his  cattle,  and  thence  flowed  over  his  pasture  and  meadow. 
Arnold  v.  Foot,  12  Wend.  330.  In  support  of  its  decision 
the  court  refers  to  and  relies  on  Brown  v.  Best^  1  Wils.  174. 
In  other  cases  the  action  has  been  mamtained  where  the  di- 
version was  not  of  the  entire  stream,  but  of  a  considerable 
portion  of  it,  to  the  prejudice  of  the  proprietor  below.  NeW" 
hall  V.  Ireson  S^.  8  Cush.  598. 

There  is  a  material  difference  between  Weston  v.  Alden^ 
and  such  a  case  as  Colbum  4*c.  v.  Richards^  13  Mass.  421. 
In  the  former  there  was  no  obstruction  to  the  course  of  the 
water :  sluicea  were  made  for  it  into  the  defendant's  lands, 
and  the  water,  after  washing  his  lands,  still  passed  down  the 
natural  channel ;  nor  did  it  appear  that  the  plaintiff  had  ac- 
quired a  right  by  prescription  to  the  use  of  the  stream  to  carry 
works  which  had  been  erected  and  maintained  at  expense ;  be 
had  merely  enjoyed  the  natural  benefits  of  the  stream  without 
any  labour  or  expense  of  his  own.  Whereas  in  Colbum  Sft. 
V.  Richards^  the  measures  taken  by  one  man  to  irrigate  his 
land,  injured  another  by  impeding  the  working  of  bis  grist 
mill  which  had  stood  50  years.  The  latter  case  governed 
Cook  V.  Hull,  3  Pick.  271 ;  which  was  an  action  on  the  case 
for  diverting  water  from  mills  erected  and  maintained  at  great 
expense,  and  which  could  be  profitably  used  only  by  enjoying 
the  customary  flow  of  water — an  enjoyment  acquiesced  in  by 
the  defendant  and  those  who  preceded  him  in  his  estate,  for 
more  than  40  years.  In  this  action  there  was  a  verdict  for  the 
plaintiff  and  judgment  acccMding  to  the  verdict. 
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The  erection  of  a  dam  on  a  river  may  not  afford  to  those 
having  mills  on  the  same  stream  below,  a  sufficient  ground  of 
action  when  there  is  no  other  injury  than  what  arises  from  the 
passage  of  the  water  being  retarded,  and  from  a  greater  evapo- 
ration in  consequence  of  an  increased  surface.  Palmer  Sf'c,  v. 
Mulligan  tfc.  3  Gaines's  Rep.  307 :  Plait  v.  Johnson  ^c,  16 
Johns.  213.  But  generally  speaking,  the  owner  of  a  mill  pri- 
vilege which  is  destroyed  or  impaired  in  value  by  the  building 
of  a  dam  on  another  privilege,  above  or  below  on  the  same 
stream,  may  maintain  an  action  to  recover  damages  in  propor- 
tion to  the  injury  sustained.  Hatch  v.  Dwight  Sf'c.  17  Mass. 
289 ;  Hepburn  v.  McDowell  ^-c.  17  S.  &  R.  383.  An  impe- 
diment in  the  stream  caused  by  the  defendant's  dam,  by  which 
the  plaintiff's  mill  is  stopped  from  grinding  in  any  state  of  the 
water,  or  made  to  grind  slower  or  worse  than  it  otherwise 
would,  is  an  injury  for  which  the  plaintiff  would  be  entitled 
to  damages.     Butz  v.  Ihrie^  1  Rawie  222. 

When  the  defendant  owns  land  below  the  plaintiff's  on  the 
same  stream,  and  the  plaintiff  complains  as  to  the  erection  of 
the  defendant's  dam  that  water  is  thereby  backed  upon  the 
plaintiff's  land,  the  question  what  damage  the  plaintiff  has 
sustained  may  depend  upon  how  far  his  water  power  is  inter- 
fered with.  '<  The  water  power  to  which  a  riparian  owner  is 
entitled  consists,"  says  Oibson,  C.  J.,  ''of  the  fall  in  the 
stream  when  in  its  natural  state  as  it  passes  through  his  land 
or  along  the  boundary  of  it,  or  in  other  words,  it  consists  of 
the  difference  of  level  between  the  surface  where  the  stream 
first  touches  his  land  and  the  surface  where  it  leaves  it."— « 
^<  The  quantum  of  fall  can  be  augmented  only  by  subtracting 
from  the  proprietor  above,  by  swelling  back  on  him ;  or  by 
appropriating  a  part  of  the  adjoining  proprietor's  fall  below, 
by  excavating  the  channel  within  his  boundary,  and  carrying 
out  the  bottom  on  a  level  to  some  point  in  the  inclined  plane 
of  the  natural  descent."  McCalmont  v.  Whitaker,  3  RawIe 
90.  A  man,  says  Huston^  J.,  ''  has  no  better  right  to  blow 
rocks,  or  dig  out  gravel  or  clay,  in  the  channel  of  a  creek  be- 
low his  own  line  than  he  has  to  go  into  the  fields  below  and 
dig  a  race:  in  either  case  he  commits  a  trespass  on  the  man 
owning  below.  If  he  could  do  either,  he  could  take  from 
the  owner  below  all  that  person's  fall  and  add  it  to  the  tract 
above."     S.  C.  92. 

As  in  the  case  mentioned  in  chapter  73,  of  injury  by  the 
obstruction  of  lights,  so  in  the  case  of  injury  in  respect  to 
the  flow  of  water,  an  action  will  lie  for  the  reversioner  as  well 
as  for  the  tenant  for  years.     Ripka  v.  Sergeant^  7  W.  &  S.  9. 
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4    Rule  where  the  water-course  is  not   natural  but  artifi- 

ficiaL 

In  the  case  of  an  artificial  water  course,  the  sole  object  of 
which  was  to  get  rid  of  a  nuisance  to  mines,  and  to  enable 
their  proprietors  to  get  drained  by  it,  the  ores  which  lay  within 
the  mineral  field,  it  being  very  obvious  that  the  enjoyment  of 
it  depended  upon  temporary  circumstances — that  it  would  con- 
tinue only  whilst  the  convenience  of  the  mine-owners  required 
it  and  would  probably  cease  when  the  mineral  ore  above  its 
level  should  be  exhausted — the  court,  of  exchequer  was  of 
opinion  that  at  common  law  and  independently  of  the  effect 
of  user  under  the  stat.  2  &  3  Will,  iv,  c.  7,  the  right  or  inter- 
est which  the  proprietor  of  the  surface,  over  which  the  stream 
flowed,  had  therein,  was  only  a  right  to  use  it  for  any  purpose 
to  which  it  was  applicable  so  long  as  it  contiQued  there ;  and 
that  no  action  for  an  injury  from  its  diversion  could  be  main- 
tained by  the  owners  of  mills  against  the  owners  of  the  mines. 
Arkwright  v.  Gell,  5  M.  &  W.  232.  The  court  of  queen's 
bench  subsequently  supported  a  verdict  for  the  plaintiff,  for 
the  disturbance  of  a  right  to  the  enjoyment  of  a  stream,  under 
circumstances  somewhat  similar;  but  it  was  in  a  case  wherein 
the  action  was  not  brought  against  the  party  on  whose  land 
the  artificial  water-course  commenced,  nor  any  one  claiming 
under  him,  and  he  had  not  put  an  end  to  it  by  altering  the 
mode  of  working  his  mines :  but,  what  is  more  important,  the 
action  was  not  brought  for  abstracting  but  for  fouling  or  pol- 
luting the  water,  a  species  of  injury  which  does  not  stand  on 
the  same  footing.  Magor  v.  Chadwicke,  11  Adol.  &  El.  571, 
39  Eng.  Com.  Law  Rep.  176.  The  expressions  used  by  the 
judges  in  this  case  as  to  the  similarity  of  natural  and  artificial 
streams  are  to  be  understood  as  applicable  to  the  particular 
case.  The  general  proposition,  that  under  all  circumstances, 
the  right  to  water  courses,  arising  from  enjoyment,  is  the  same 
whether  they  be  natural  or  artificial,  cannot  possibly  be  sus- 
tained. The  right  to  artificial  water  courses,  as  against  the 
party  creating  them,  must  surely  depend  upon  the  character  of 
the  water  course,  whether  it  be  of  a  permanent  or  temporary 
nature,  and  upon  the  circumstances  under  which  it  is  created." 
— "  The  flow  of  water  for  20  years  from  the  eaves  of  a  house 
could  not  give  a  right  to  the  neighbour  to  insist  that  the  house 
should  not  be  pulled  down  or  altered  so  as  to  diminish  the 
quantity  of  water  flowing  from  the  roof."  "  The  flow  of  water 
from  a  drain  for  the  purpose  of  agricultural  improvements  for 
20  years  could  not  give  a  right  to  the  neighbor  so  as  to  pre- 
clude the  proprietor  from  altering  the  level  of  his  drains  for 
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the  greater  improvement  of  the  land.  The  state  of  circum- 
stances in  such  cases  shews  that  one  party  never  intended  to 
give  nor  the  other  to  enjoy  the  use  of  the  stream  as  a  matter 
0/  right.''  Pollock,  C.  B.,  Wood  v.  Waud,  3  W.  H.  &  G. 
777,  8. 

5.  Rule  as  to  the  enjoyment  of  an  u?iderground  spring  or 
of  a  well  supplied  by  such  underground  spring, 

.  It  has  been  a  question  whether  the  right  to  the  enjoyment 
of  an  underground  spring  or  of  a  well  supplied  by  such  under- 
ground spring  is  governed  by  the  rule  which  applies  to  and 
regulates  a  water  course  flowing  on  the  surface,  or  by  the  rule 
giving  to  the  owner  of  the  soil  all  that  lies  beneath  the  sur- 
face. In  Massachusetts  a  decision  was  made  in  1836  upon 
the  latter  ground.  Greenleaf  v.  Francis,  18  Pick.  117.  In 
1843  a  decision  was  made  in  the  exchequer  chamber  upon  the 
same  principle.     12  M.  &  W.  352. 

The  case  of  Partridge  v.  Scott,  3  M.  &  W.  352,  cited  in 
chapter  77,  is  an  authority  to  shew  that  a  man  by  building  a 
house  on  the  extremity  of  his  own  land  does  not  thereby  ac- 
quire any  right  of  easement,  for  support  or  otherwise,  over  the 
adjoining  land  of  his  neighbour.  *'It  must,''  Tindal,  C.  J. 
observes,  '*  follow  by  parity  of  reason  that  if  he  digs  a  well  in 
his  own  land  so  close  to  the  soil  of  his  neighbour  as  to  require 
the  support  of  a  rib  of  clay  or  of  stone  in  his  neighbour's  land 
to  retain  the  water  in  the  well,  no  action  would  lie  against  the 
owner  of  the  adjacent  land  for  digging  away  such  clay  or 
stone,  which  is  his  own  property,  and  thereby  letting  out  the 
water,  and  it  would  seem  to  make  no  difference  as  to  the  legal 
rights  of  the  parties  if  the  well  stands  some  distance  within 
the  plaintiff's  boundary,  and  the  digging  by  the  defendant 
which  occasions  the  water  to  flow  from  the  well  is  some  dis- 
tance within  the  defendant's  boundary."  In  the  judgment  of 
the  exchequer  chamber  the  person  who  owns  the  surface,  owns 
the  land  immediately  below,  whether  it  is  solid  rock,  or  porous 
ground  or  venous  earth,  or  part  soil,  part  water ;  he  may  dig 
therein  and  apply  all  that  is  there  found  to  his  own  purposes, 
at  his  free  will  and  pleasure ;  and  if  in  the  exercise  of  such 
right  he  intercepts  or  drains  off  the  water  collected  from  un- 
derground springs  in  his  neighbour's  well,  this  inconvenience  to 
his  neighbour  falls  within  the  description  of  damnum  absque 
injuria,  which  cannot  be  the  ground  of  an  action.  Acton  v. 
BlundeU,  12  M.  &  W.  352,  3. 
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CHAPTER  LXXVL 

ACTION     FOR     INJURT     TO     PLAINTIFF'S     PROPERTT     FROM     FIRE 
CAUSED   BT   NEGLIGENCE    ON    ANOTHER'S    PREMISES. 

1.  Rule  at  common  law  as  to  Jire  produced  by  negligence. 

In  the  11  Will.  3,  a  plaintiff  declared  that  secundum  con- 
euetud,  d^regni  AngUtB^  every  housekeeper  ought  always  safely 
to  keep  his  fire,  lest  in  default  of  the  safekeeping  of  the  fire  of 
8uch  housekeeper  or  of  any  of  his  servants  or  lodgers  any  da- 
mage should  happen  to  any  person  &c. ;  and  that  the  defendant 
was  a  housekeeper  in  Chancery  lane  and  took  a  lodger  who  so 
negligently  kept  his  fire  that  the  plaintiff's  goods  were  burnt 
and  spoilt,  &.c.  There  was  a  verdict  for  the  plaintiff,  but 
judgment  was  arrested  (the  reporter  states)  for  the  strangeness 
and  insufficiency  of  the  declaration.  AUen  v.  Stepheneon,  1 
Lutw.  36. 

Nevertheless  it  is  clear  that  an  action  on  the  case  founded 
apon  the  common  custom  of  the  realm  would  lie  against  a 
person  on  whose  premises  fire  was  kept  so  negligently  that  it 
spread  to,  and  destroyed  or  injured,  his  neighbour's  property. 
1  Man.  Gr.  &  Scott  587,  note.  In  the  9  Will.  3,  a  plaintiff 
possessed  of  a  close  of  heath  declared  against  a  defendant  pos- 
sessed of  an  adjoining  close,  that  the  defendant  tarn  improvide 
et  negUgenter  custodivit  ignem  suumy  that  it  consumed  the 
plaintiff's  heath.  On  a  motion  in  arrest  of  judgment,  it  was 
argued  that  a  fire  in  the  field  cannot  be  called  ignis  suuSj  for 
a  man  has  no  power  over  a  fire  in  the  field  as  he  has  over 
a  fire  in  his  house ;  but  judgment  was  given  for  the  plain- 
tiff; the  court  holding  that  a  man  ought  not  to  let  fire 
in  his  field  any  more  than  fire  in  his  house,  cause,  from 
his  negligence,  damage  to  his  neighbour.  Turberville  v. 
Stamp,  1  Ld.  Raym.  264,  Com.  32,  1  Salk.  13,  Garth.  425, 
Skinu.  681,  12  Mod.  151,  Holt  9,  Comb.  459,  1  Yin.  216,  pL 
9,  2  Id.  pi.  15,  5  Id.  404,  pi.  11. 

2.  Efect  of  Stat.  6  Ann,  c  31.     If  fire  be  produced  ly 
negligence  UabiKty  remains  as  it  was  before  thai  staiute. 

The  Stat.  6  Ann,  e.  31,  contemplates  the  probability  of  fires 
in  cities  and  towns  arising  fh>m  three  caQses^  the  want  of  wa* 
ter,  the  imperfection  of  party  walls  and  the  negligeiieeof  S6^ 
▼ants.    The  3rd  section  was  directed  against  tbs  latter  cause; 
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it  imposes  on  the  servant  by  whose  negligence  the  fire  may 
have  been  occasioned  a  fine  of  £  100,  to  be  distribnted  among 
the  sufferers,  or  imprisonment  for  18  months  in  case  of  non- 
payment. The  6th  section  enacts  that  no  action  shall  be 
maintained  against  any  person  in  whose  house  or  chamber  any 
fire  shall  accidentally  begin,  nor  shall  any  recompense  be  made 
by  such  person  for  any  damage  suffered  or  occasioned  thereby. 
Both  provisions  were  re-enacted  by  stat.  12  Geo.  3,  c.  73,  and 
Stat.  14  Geo.  3,  c.  78;  the  latter  (<^  86)  adding  to  the  words 
"house  or  chamber,"  the  words  ** stable,  barn  or  other  buil- 
ding;" and  also  the  words  **  or  on  whose  estate."  This  in 
England  is  viewed  as  a  general  law.  15  M.  &  W.  244.  A 
doubt  has  arisen  from  the  mode  in  which  the  statute  of  Ann 
is  discussed  by  Sir  William  Blackstone.  1  Bl.  Com.  431. 
He  has  drawn  from  it  a  conclusion  which  is  in  some  degree 
sanctioned  by  Lord  Lyndhurst,  1  Phil.  C.  R.  306.  But  it  is 
a  conclusion  which  the  statute  does  not  sustain  ;  the  clause  in 
it  respecting  accidental  fires,  it  is  settled,  does  not  apply  to 
such  a^  are  produced  by  negligence.  Filliter  v.  Phippardj 
11  Adol.  &  El.  N.  S.  347,  63  Eng.  Com.  Law  Rep. 

3.  Decisions  which  since  the  stat.  6  Ann^  c.  31,  have  been 
made  upon  the  common  law  principle. 

Notwithstanding  what  is  said  of  the  statute  of  6  Ann,  c. 
31,  in  1  Bl.  Com.  431,  3  Wood.  203,  and  1  Bac.  Abr.  tit.  Ac^ 
Hon  on  the  case  (F),  the  right  to  maintain  an  action  upon  the 
principle  of  Turberville  v.  Stamp  remains  unafiected  by  that 
statute.  A  man  may  burn  his  fallow,  or  set  fire  on  his  land 
for  any  lawful  purpose,  but  if  from  gross  negligence  or  want 
of  ordinary  care  on  the  part  of  him  or  his  servants,  the  fire 
extend  to  a  neighbour's  woodland,  {Clark  v.  jPoo/,  8  Johns. 
422)  or  extend  to  a  difierent  part  of  his  own  land,  on  which 
another's  wood  is  lying,  {Jordan  v.  Wyatt^  4  Grat.  152)  and 
burn  the  wood,  in  either  case  an  action  will  lie  for  the  injury 
thus  done  to  another's  property.  Barnard  Sf^.  r.  Poor^  21 
Pick.  378. 

In  England  the  common  law  rule  has  been  acted  on  in  a 
case  of  injury  from  a  fire  which  was  not  made  directly  by  the 
defendant  or  any  servant  of  his,  but  sprung  from  his  negligence. 
The  case  was  for  so  negligently  constructing  a  hayrick  on  the 
extremity  of  the  defendant's  land  that  in  consequence  of  its 
spontaneous  ignition,  his  neighbour's  house  had  been  burnt 
down.  The  jury  were  instructed  that  they  were  to  consider 
whether  the  fire  had  been  occasioned  by  gross  negligence  on 
Ui9  defendant's  part ;  that  he  was  bound  to  proceed  with  such 
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reasonable  caution  as  a  prudent  man  would  have  exercised  an- 
der  such  circumstances.  A  verdict  was  found  for  the  plain* 
tiff:  and  a  motion  for  a  new  trial  was  overruled.  T%ndal,G, 
J.  said,  *'  though  the  defendant  did  not  himself  light  the  fire, 
yet  mediately  he  is  as  much  the  cause  of  it  as  if  he  had  him- 
self put  a  candle  to  the  rick ;  for  it  is  well  known  that  hay 
will  ferment  and  take  fire  if  it  be  not  carefully  stacked."  The 
C.  J.  put  ^*  the  case  of  a  chemist  making  experiments,  simply 
innocent,  but  when  combined  liable  to  ignite  :  if  he  leaves 
them  together  and  injury  is  thereby  occasioned  to  the  property 
of  his  neighbour,  can"  (he  said)  *^any  one  doabt  that  an  ac- 
tion on  the  case  would  lie  ?"  Vaughan  v.  Memlove^  3  Biogb. 
N.  C.  46S,  32  Eng.  Com.  Law  Rep.  20a 

4.   Of  railroads  and  steamboats.     How  far  there  is  Katnlitfi 
for  injur jf  from  f  re  caused  6y  sparks  from  their  engines. 

The  Camden  and  Amboy  railroad  being  parallel  and  near 
to  the  Bordentown  and  South  Amboy  tnmpike,  and  crossing 
the  turnpike  in  six  different  places,  the  tornpike  companj 
complained  that  by  reason  of  the  defendants'  use  of  their  en- 
gines, it  became  dangerous  for  travellers  to  pass  and  repass  oa 
the  turnpike  road,  whereby  the  turnpike  company  was  dis- 
turbed in  their  franchise  and  in  the  receipt  of  their  accos- 
tomed  tolls.  The  supreme  court  of  New  Jersey  held,  I,  that 
the  defendants'  charter  anthorixed  them  to  use  loccHiiof  ive  en- 
gines upon  their  railway :  2,  that  such  use  being  anthorized 
by  law  could  not  be  constroed  a  public  noisaiice,  and  coaU 
not  be  the  subject  of  indictinent ;  and  3,  that  no  action  would 
lie  against  the  railroad  company  for  a  disturbance  of  the  pUin- 
t'lSs'  franchise,  when  snch  disturbance  arose  from  the  perfo^ 
mance  of  a  lawful  acu  Boriem^wm  ^  S.  AtnUf  T.  P.  C«. 
T.  CaMmden  ^  Am^boy  A.  iL  Ca.  2  Harrison  314. 

It  has  sometimes  happened  that  when  a  locomotive  is  pat- 
sing  on  a  railroad,  sparks  from  the  chimney  or  smoke-pipe 
have  escaped  therefrom  apon  the  roof  of  a  bailding  or  opoe  t 
stack  or  other  pioperty  of  an  adjacent  laod-owner,  aod  «C 
such  property  on  fire,  wbcfeby  the  same  was  coDsumed.  b 
SQch  case  it  is  held  that  the  company  is  no  more  liable  for  m 
injury  arising  from  a  spark  from  their  engioe  than  the  owvr 
of  a  dvelliii^  hoaae  is  liable  for  a  spark  fma  his  himm 
Bmmmgks  4^  v.  Hommimmic  itmitmmd  Ca.  15  Coam.  Hi 
To  aathorixe  a  reeovcry  vaiast  the  eooipaay  tor  msdk  iaprf, 
it  auMt  apfMir  that  they  were  gvBtr  of  negligenee,  MeCmo^ 
d^  ▼.  JMimHl  Oil  «  SuoUwf  356;  tiM 

bflka^arlqr 
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jury  from  which  it  may  be  inferred.  Aldridge  v.  Great 
Western  Railway  Co.  3  Man.  &  Grang.  514,  42  Eng.  Com. 
Law  Rep.  272.  There  is  indeed  a  case  in  North  Carolina,  in 
which  the  court  while  admitting  that  the  company  is  not  lia- 
ble for  the  injury  if  they  use  all  the  care  to  prevent  it  which 
the  nature  of  their  business  allows,  held  nevertheless,  that 
when  the  plaintiff  shews  damage  resulting  from  their  act, 
which  act  with  the  exertion  of  proper  care,  does  not  ordinari- 
ly produce  damage,  he  makes  out  di  prima  facie  case  of  negli- 
gence, which  cannot  be  repelled  but  by  proof  of  care  or  of 
Kmie  extraordinary  accident  which  renders  care  useless.  El- 
Us  ^.Portsmouth  ^  Roanoke  Co.  2  Iredell  138.  But  in 
Pennsylvania  in  an  action  for  the  burning  of  the  plaintiffs' 
woods  and  fences  by  sparks  from  engines  alleged  to  be  negli- 
gently managed,  negligence  was  considered  to  be  the  gist  of 
the  action,  and  there  being  no  proof  thereof  the  plaintiff 
could  not  recover.     Railroad  Co,  v.  Yeiser,  8  Barr  366. 

Injury  to  property  on  land  caused  by  fire  from  a  steamboat 
18  on  a  like  footing  with  injury  caused  by  fire  from  the  engine 
of  a  railroad  company  :  the  steamboat  may  be  lawfully  run 
on  a  lake  or  other  water-course  ;  but  if  owing  to  negligent 
and  unskilful  management  on  the  boat,  sparks  and  cinders 
from  its  smoke-pipes  or  chimneys  fall  upon  the  roof  of  a  buil- 
ding on  the  bank  of  the  water  and  burn  the  building,  the 
owners  of  the  boat  will  be  liable.  Cook  v.  Champlain 
Transp.  Co.  I  Denio  91. 


CHAPTER   LXXYII. 

ACTION   rOR    INJURT    IN    WITHDRAWING   SUPPORT   Or   PLAINTirp's 
SOIL   OR    HOUSE. 

1.  General  rule  that  action  lies  for  disturbing  the  natural 
state  of  a  neighbour's  soil  but  not  for  value  of  a  house^ 
unless  defendant  be  guilty  of  negligence. 

In  the  case  of  adjoining  closes  which  belong  respectively 
CO  different  persons  from  the  surface  to  the  centre  of  the  earth, 
the  law  of  England  has  long  settled  the  degree  of  lateral  sup- 
port which  each  may  claim  from  the  other.  In  Com.  Dig.  tit. 
Action  upon  the  case  for  a  nuisance  (C),  the  doctrine  is  re- 
cognized as  laid  down  in  2  Roll.  Abr.  564,  tit.  Trespass  (I), 
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pi.  1.  According  to  Roll,  if  A  seized  of  land  erect  on  his 
land  a  new  house,  part  of  which  is  on  the  confines  of  his 
land  next  adjoining  the  land  of  B,  if  B  afterwards  digs  his 
land  near  to  the  foundation  of  the  house  of  A,  but  not  touch- 
ing the  land  of  A,  whereby  the  foundation  of  the  bouse  and 
the  house  itself  fall  into  the  pit,  still  no  action  lies  for  A 
against  B,  because  it  was  A's  own  fault  that  he  built  his  house 
so  near  to  B's  land ;  he  could  not  hinder  B  from  making  the 
best  use  of  B's  own  land.  But  it  seems  that  a  man  who  has 
land  next  adjoining  my  land  cannot  dig  his  land  so  near  mine 
that  thereby  my  land  shall  fall  into  his  pit ;  and  for  this  if  ao 
action  were  brought,  it  would  lie.  3  Bam.  d&  Adol.  871| 
note  a. 

By  this  authority  it  appears  that  a  man  in  digging  upon  fail 
own  land  is  to  have  some  regard  to  his  neighbour's  line :  if 
he  digs  so  near  thereto  as  to  cause  loss  of  or  injury  to  his 
neighbour's  soil,  he  may  be  held  answerable  for  the  damage 
which  is  a  direct  and  necessary  consequence  of  bis  disturbing 
the  natural  state  of  the  soil,  but  not  for  the  value  of  a  house 
put  upon  or  near  the  line  by  his  neighbour ;  for  the  latter  wsi 
in  fault  in  placing  the  additional  artificial  weight  of  his  bouee 
upon  soil  which  was  incapable  of  supporting  it.     3  Bam.  4 
Adol.  871 ;  TkrusiM  v.  Hameock  ^  12  Haas.  329.     Sock 
is  the  general  rule  where  the  plaintiff  shews  no  right  to  reee- 
ver  damages  on  the  ground  of  the  defendant's  n^ligenee  is 
not  taking  reasonable  care  to  prevent  the  injury.     Pmmiam  f. 
Holland^  17  Johns.  92;  CaUemder  v.  Marsk^  1  Pick.  434; 
Lasala  Arc  v.  HMrook,  4  Pkige  169;  Skriere  t.  Stobf,8 
R  Monroe  453. 

Lord  TaUerdem  regarded  it  as  settled  that  the  owner  ef 
premises  adjoining  those  pulled  down  must  shore  np  bis  ova 
in  the  inside  and  do  everything  proper  to  be  done  upon  tfaea 
for  their  preservation.  Where  that  had  not  been  done  by  the 
plaintiff,  and  &ir  and  proper  cantioo  was  exercised  by  the  de- 
fendant, there  was  a  verdict  for  the  latter.  IFalCoY  ^  v. 
PferL  1  Moo.  Jt  Malk.  362;  22  Eng.  Com.  Law  Rep.  33L 
The  opinion  of  Lord  Ttmterdem  was  snstainwi  by  the  co«t 
DC  king  s  bench  in  Pcyiea  4^  v.  Mmftr  ^nc  •f  Lmim  9 
Bam.  ^  Cress.  72S,  17  Ei^  Com.  Law  RepL  4S3L  la  ita 
case  the  declaration  dal  not  mUege  as  a  fact  that  the  pla^cib 
were  entitled  to  have  their  hottse  aoppocted  by  the  T 
iKNtse,  nor  did  it,  in  the  cowt^  o|nbmni,  contain  any  i 
fran  whklia  title  lo  snoh  anypsct  oonid  be  infuml  as  a  i 
to  of  law. 
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2.  How  right  to  support  for  house  from  neighbour's  land 
may  be  acquired. 

The  case  last  mentioned  was  clearly  distinguishable  from 
Brown  v.  Windsor^  1  Cr.  &  Jerv.  20.  Here  the  declaration 
contained  allegations  of  such  right.  "The  proof  of  such 
easement  in  this  case,"  said  Vanghan,  B.,  **  is  not  merely  pre- 
sumptive from  the  enjoyment,  but  there  is  actual  proof  of  a 
permission,  and  that  after  a  prior  refusal."  Besides,  the  jury 
found  tliat  the  excavation  was  done  so  carelessly  as  to  occasion 
the  damage.  It  was  a  case  in  which  the  plaintiff  alleged  and 
proved  an  easement  and  a  wrong  to  that  easement. 

There  was  no  such  easement  m  Wyatt  v.  Harrison,  3  Barn. 
&  Adol.  871,  23  Eng.  Com.  Law  Rep.  205.  There  the  ques- 
tion was  reduced  to  this,  whether  if  a  person  builds  to  the  ut- 
most extremity  of  his  own  land,  and  the  owner  of  the  adjoin- 
ing land  digs  the  ground  there,  so  as  to  remove  some  part  of 
the  soil  which  formed  the  support  of  the  building  so  erected, 
an  action  would  lie  for  the  injury  thereby  occasioned ;  it  was 
held  that  it  would  not.  **  Whatever,"  said  Lord  Tenterden, 
''  the  law  might  be,  if  the  damage  complained  of  were  in  re- 
spect of  an  ancient  messuage  possessed  by  the  plaintiff  at  the 
extremity  of  his  own  land,  which  circumstance  of  antiquity 
might  imply  the  consent  of  the  adjoining  proprietor  at  a  for- 
mer time  to  the  erection  of  a  building  in  that  situation,  it  is 
enough  to  say  in  this  case  that  the  building  is  not  alleged  to 
be  ancient  but  may,  as  far  as  appears  from  the  declaration, 
have  been  recently  erected ;  and  if  so,  then,  according  to  the 
authorities,  the  plaintiff  is  not  entitled  to  recover."  This  opi- 
nion of  the  court  of  king's  bench  was  concurred  in  by  the 
court  of  exchequer.  "  Rights  of  this  sort,  if  they  can  be  es- 
tablished at  all,  must,"  said  the  court,  "have  their  origin  in 
grant.  If  a  man  builds  his  house  at  the  extremity  of  his  land 
he  does  not  thereby  acquire  any  right  of  easement,  for  support 
or  otherwise,  over  the  land  of  his  neighbour.  He  has  no  right 
to  load  his  own  soil  so  as  to  make  it  require  the  support  of 
that  neighbour  unless  he  has  some  grant  to  that  effect."  Part- 
ridge V.  Scott  i^c.  3  M.  &  W.  228. 

Lord  Ellenborough  seems  to  have  held  that  where  a  man 
had  built  to  the  extremity  of  his  soil  and  had  enjoyed  his 
building  above  20  years,  upon  analogy  to  the  rule  as  to  lights 
&c.  he  had  acquired  a  right  to  a  support,  or,  as  it  were  of 
leaning  to  his  neighbour's  soil,  so  that  his  neighbour  could  not 
dig  so  near  as  to  remove  the  support ;  but  that  it  was  other- 
wise of  a  house  &c.  newly  built.  Stansell  v.  Jollardj  1 
Selw.  N.  P.  441.     This  was  before  the  English  statute  of  2 
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&  3  Will,  iv,  c.  71,  "J  2.  A  like  decision  has  been  made  since 
that  statute.  If  the  plaintiff  has  enjoyed  the  support  of  the 
defendant's  land  for  20  years  to  keep  up  his  house,  and  both 
parties  knew  of  that  support,  it  is  considered  that  this  is  such 
an  easement  as  after  such  20  years  enjoyment,  becomes  under 
that  statute  a  right ;  and  then  the  defendant  cannot  withdraw 
that  support  without  being  liable  in  damages.  Hide  v. 
Thornborough,  2  Car.  &  Kirw.  N.  P.  250,  61  Eng.  Com.  Law 
Rep.  250. 

It  has  also  been  adjudged  that  where  a  number  of  houses  are 
built  upon  a  plot  of  ground,  all  the  houses  belonging  to  the 
same  person,  being  all  built  together  and  each  obviously  re- 
quiring the  mutual  support  of  its  neighbours'  for  their  common 
protection  and  security,  such  right  of  mutual  support  equally 
exists,  whether  the  owner  parts  first  with  one  house  and  then 
with  another,  or  with  two  together,  the  ownership  of  the  lat- 
ter being  afterwards  divided,  either  by  sale,  mortgage,  devise, 
or  by  any  other  means.  Richards  v.  Rose,  9  W.  H.  &-  G. 
218. 

Thus  where  the  plaintiff  has  sustained  damage  by  reason 
of  the  foundations  of  his  buildings  having  been  shaken  from 
the  defendant's  excavating  near  them,  it  is  to  be  seen  whether 
it  is  a  case  iti  which  the  plaintiff  has  the  right  of  the  support 
of  the  defendant's  soil  either  by  virtue  of  a  20  years  occupa- 
tion or  by  reason  of  a  presumed  grant,  or  by  a  presumed  re- 
servation where  both  houses  were  originally  in  the  possession 
of  the  same  owner ;  for  unless  a  right  of  support  by  some 
such  means  can  be  established,  the  owner  of  the  soil  has  no 
right  of  action  against  his  neighbour  who  causes  the  damage 
by  the  proper  exercise  of  his  own  right.  Oayford  v.  Ni- 
cholls,  9  W.  H.  &  G.  702. 

3,  Liability  of  defendants  who  are  guilty  of  negligence. 

Dodd  V.  Holme  Sf^.  1  Adol.  &  El.  493, 28  Eng.  Com.  Law 
Rep.  128,  is  not  regarded  as  an  exception  to  the  rule  just 
stated.  For  although  in  that  case  the  defendant  was  held 
liable  for  an  injury  done  to  his  neighbour's  house  by  weaken- 
ing Its  foundations,  yet  the  plaintiff's  right  to  the  support  of 
his  house  by  the  defendant's  soil  was  not  disputed.  The 
question  there  was  mainly  one  of  fact;  the  court  considered 
the  jury  as  having  decided  not  only  that  there  was  negligence 
in  the  defendants  but  that  by  reason  of  such  negligence  the 
damage  arose. 

In  Trower  v.  Chadwick,  3  Bingh.  N.  O.  334,  32  Eng.  Com. 
Law  Rep.  162,  the  first  count  rested  upon  a  precise  and  dii- 
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tinct  allegation  that  the  vault  or  cellar  of  the  plaintiffs  was  of 
right  supported  by  parts  of  the  adjoining  walls,  and  that  the 
plaintiffs  were  of  right  entitled  to  have  them  so  supported, 
and  that  there  were  certain  foundations  for  supporting  those 
vaults  which  the  plaintiffs  ought  to  allege ;  and  the  count  then 
proceeded  to  allege,  as  part  of  the  gravamen,  that  the  defen- 
dant wrongfully  dug  the  earth,  and  disturbed  the  foundations, 
without  taking  due  and  proper  precautions  to  prevent  the 
foundations  from  being  weakened.  The  court  of  common 
pleas  considered  this  count  to  contain  a  clear  and  substantial 
ground  of  action,  viz.  that  of  negligence  and  carelessness  in 
the  exercise  of  the  defendant's  rights,  by  reason  whereof  the 
plaintiff's  rights  were  injured. 

Sometimes  it  has  been  left  to  a  jury  whether  any  notice  was 
given  to  the  plaintiff  calling  his  attention  to  what  was  about 
to  be  done.  Massey  v.  Goyner  <^c.  4  C.  &  P.  161,  19  Eng. 
Com.  Law  Rep.  321.  The  question  as  to  the  duty  to  give 
such  notice  was  discussed  in  Chadwick  v.  Trower  4*c.  6 
Bingh.  N.  C.  1,  37  Eng.  Com.  Law  Rep.  235.  There  the  se- 
cond count  after  stating  that  the  plaintiffs  were  possessed  of  a 
certain  vault  and  of  certain  wine  therein,  and  that  the  defen- 
dant was  about  to  pull  down  and  did  pull  down  and  prostrate 
certain  other  vaults  and  walls  next  adjoining  the  vault  of  the 
plaintiffs,  proceeded  to  state  that  thereupon  it  became  and  was 
the  duty  of  the  defendant,  in  the  event  of  his  not  shoring  up 
or  protecting  the  plaintiff's  walls,  to  give  due  and  reasonable 
notice  to  the  plaintiffs,  of  his  the  defendant's  intention  to  pull 
down  his  vaults  and  walls,  before  the  defendant  prostrated  and 
removed  the  same,  so  as  to  enable  the  plaintiffs  to  protect 
themselves.  The  plaintiffs,  it  will  be  observed,  did  not,  in  this 
count,  allege  any  i-ight  to  have  their  vault  supported  by  the 
vaults  or  walls  of  the  defendant ;  the  duty  to  give  notice  was 
charged  as  one  arising  from  the  mere  circumstance  of  the  juxta 
position  of  the  walls  of  the  defendant  and  the  plaintiff.  It 
was  decided  in  the  exchequer  chamber  that  no  such  duty  re- 
sulted as  an  inference  of  law  from  that  circumstance. 

It  was  also  a  question  upon  the  second  count,  whether  the 
law  imposed  upon  the  defendant  an  obligation  to  take  such 
care  in  pulling  down  his  vaults  and  walls  as  that  the  adjoining 
vauU  shall  not  be  injured.  "  Supposing,"  said  the  court,  "  that 
to  be  so,  where  the  party  is  cognizant  of  the  existence  of  the 
vault,  we  are  all  of  opinion  that  no  such  obligation  can  arise 
where  there  is  no  averment  that  the  defendant  had  notice  of 
its  existence  ;  for  one  degree  of  care  would  be  required  where 
DO  vault  exists,  but  the  soil  is  left  in  its  natural  and  solid 
state ;  another  where  there  is  a  vault  \  and  another  and  still 
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greater  degree  of  care  would  be  required  where  the  adjoiuiog 
vault  is  of  a  weak  and  fragile  construction.  How  is  the  de- 
fendant to  ascertain  the  precise  degree  of  care  and  caution  the 
law  requires  of  him,  if  he  has  no  notice  of  the  existence  or  of 
the  nature  of  the  structure?  We  think  that  no  such  obliga- 
tion as  that  alleged  exists  in  the  absence  of  notice."  There- 
fore, upon  this  ground  also,  the  second  count  was  in  the  exche- 
quer chamber  adjudged  bad.     S.  C. 

In  a  subsequent  case  the  declaration  charged  that  by  the  de- 
fendants conducting  themselves  carelessly,  negligently  and 
improperly  in  pulling  down  the  house,  and  neglecting  to  use 
proper  precautions,  large  quantities  of  bricks,  mortar,  &c.  fell 
from  the  defendants*  house  into  and  upon  the  plaintiff's  house, 
broke  the  windows,  skylights,  d&c.  and  occasioned  great  con- 
sequential damage.  This  case  being  like  Dodd  v.  Holme,  it 
was  considered  that  the  arbitrator  was  warranted  in  giving  da- 
mages. Bradbee  v.  ChrisVs  Hospital,  4  Man.  &,  Grang.  758, 
43  Eng.  Com.  Law  Rep.  391. 

4.  Action  against  owner  of  minerals  below  for  talcing  away 
support  of  upper  soil  What  are  the  rights  of  owners  of 
adjacent  mines. 

In  Erskine's  Institute  of  the  law  of  Scotland,  treating  of 
the  servitude  oneris  ferendi,  the  author  has  the  following  pas- 
sage :  ''  Where  a  house  is  divided  into  different  floors  or  sto- 
ries, each  floor  belonging  to  a  different  owner" — which  fre- 
quently happens  in  the  city  of  Edinburgh — ''the  proprietor 
of  the  ground  floor  is  bound  merely  by  the  nature  and  condi- 
tion of  his  property,  (without  any  servitude,)  not  only  to  bear 
the  weight  of  the  upper  story,  but  to  repair  his  own  property 
that  it  may  be  capable  of  bearing  that  weight." — '*  The  pro- 
prietor of  the  ground  story  is  obliged  to  uphold  it  for  the  sup- 
port of  the  upper,  and  the  owner  of  the  upper  must  uphold 
that  as  a  roof  or  cover  to  the  lower."  Book  2,  tit.  9,  ^  11,  p. 
433  of  vol.  1,  (Ivory's  edi.  1828.)  This  illustrates  the  prin- 
ciple on  which  the  court  of  queen's  bench  founded  its  deci- 
sion in  Humphries  v.  Brogden,  12  Adol.  &  El.  N.  S.  742,  64 
Eng.  Com.  Law  Rep.  747 ;   1  Eng.  Law  &  Eq.  241. 

**  If,"  said  Lord  Campbell,  "  the  owner  of  an  entire  how» 
conveying  away  the  lower  story  only,  is,  without  any  express 
reservation,  entitled  to  the  support  of  the  lower  story  for  the 
benefit  of  the  upper  story,  why  should  not  an  owner  of  land 
who  conveys  away  the  minerals  only,  be  entitled  to  the  sup- 
port of  the  minerals  for  the  benefit  of  the  surface."  This 
case  was  decided  almost  cotemporaneously  with  Jefries  ^  v. 
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Williams,  5  W.  H.  &  G.  792,  1  Eng.  Law  &  Eq.  493. 
And  both  were  preceded  by  Harris  v.  Ryding,  5  M.  &  W.  60. 
One  seized  in  fee  of  land  having  conveyed  away  the  sur- 
face, reserving  to  himself  the  minerals,  with  power  to  enter 
upon  the  surface  to  work  them,  it  seems  to  have  been  the  una- 
nimous opinion  of  the  court  that  there  existed  the  natural 
easement  of  support  for  the  upper  soil  from  the  soil  beneath, 
and  that  the  entire  removal  of  the  inferior  strata,  however 
skilfully  done,  would  be  actionable,  if  productive  of  damage 
by  withdrawing  that  degree  of  support  to  which  the  owner  of 
the  surface  was  entitled ;  the  duty  of  the  owner  of  the  ser- 
vient tenement  forbidding  him  to  do  any  act  whereby  the  en- 
joyment of  the  easement  could  be  disturbed. 

In  that  case,  however,  the  declaration  having  alleged  care- 
less, negligent  and  improper  working,  this  fact  was  considered 
as  admitted  by  the  demurrer  to  the  pleas,  whereas  it  was  nega- 
tived by  the  verdict  in  Humphries  v.  Brogden.  In  this  case, 
the  question  was,  whether,  when  the  surface  of  land  (by  which 
is  here  meant  the  soil  lying  over  the  minerals)  belongs  to  one 
man  and  the  minerals  belong  to  another,  no  evidence  of  title 
appearing  to  regulate  or  qualify  their  rights  of  enjoyment,  the 
owner  of  the  minerals  may  remove  them  without  leaving  sup- 
port sufficient  to  maintain  the  surface  in  its  natural  state  ?  The 
court  considered  that  the  right  to  lateral  support  from  adjoin- 
ing soil  was  a  right  of  property  passing  with  the  soil ;  that  if 
the  owner  of  two  adjoining  closes  conveys  away  one  of  them, 
the  alienee,  without  any  grant  for  that  purpose,  is,  according  to 
the  rule  in  2  Rollers  Abr.  564,  before  referred  to,  p.  687,  8,  en- 
titled to  the  lateral  support  of  the  other  close,  the  very  instant 
when  the  conveyance  is  executed,  as  much  as  after  the  expira- 
tion of  20  years  or  any  longer  period ;  and  that  pari  ratione, 
where  there  are  separate  freeholds  from  the  surface  of  the 
land  and  the  minerals  belonging  to  different  owners,  the  owner 
of  the  surface  while  unencumbered  by  buildings  and  in  its 
natural  state,  is  entitled  to  have  it  supported  by  the  subjacent 
mineral  strata.  "Those  strata,"  says  Lord  Campbell,  "may 
of  course  be  removed  by  the  owner  of  them  so  that  a  suffi- 
cient support  for  the  surface  is  left:  but  if  the  surface  sub- 
sides and  is  injured  by  the  removal  of  these  strata,  (although 
on  the  supposition  that  the  surface  and  the  minerals  belong  to 
(he  same  owner,  the  operation  may  not  have  been  conducted 
negligently  nor  contrary  to  the  custom  of  the  country,)  the 
owner  of  the  surface  may  maintain  an  action  against  the 
owner  of  the  minerals  for  the  damage  sustained  by  the  subsi- 
dence." 
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It  is  the  natural  right  of  each  of  the  owners  of  two  adja- 
cent coal  mines — neither  being  subject  to  any  servitude  to  the 
other — to  work  his  own  in  the  manner  most  convenient  and 
beneficial  to  himself,  although  the  natural  consequence  may 
be  that  some  prejudice  will  accrue  to  the  owner  of  the  ad- 
joining mine  so  long  as  that  does  not  arise  from  the  negligent 
or  malicious  conduct  of  the  party.  Smith  v.  Kenrick^  7  Man. 
Gr.  &  Scott  564,  62  Eng.  Com.  Law  Rep.  In  Virginia  a  ma- 
terial change  has  been  made  by  statute.  1833,  4,  p.  82,  c.  70; 
Code,  p.  526,  7,  c.  124,  ^  7,  8,  9. 


CHAPTER  LXXVIII. 

ACTION  AGAINST  A  CORPORATION  FOR  INJURY  TO  PLAINTirp's 
PROPERTY  ARISING  FROM  THE  DEFENDANTS*  CASTING  OIRT 
OR  STONES  ON  IT,  OR  FROM  THEIR  NOT  KEEPING  THEIR 
ROAD,    CANAL    OR    DAM    IN    PROPER    ORDER. 

1.  Action  lies  where  defendants  are  guilty  of  breach  of  dutf. 

The  rule  of  the  case  of  Russell  4rc.  v.  Men  of  Devon^  2 
T.  R.  667,  cited  in  chapter  79,  does  not  prevent  a  man  spe- 
cially injured  by  a  chartered  company's  breach  of  duty,  from 
having  a  remedy  against  it  by  action.  Riddle  r.  Prep's  of 
MerrimaCf  7  Mass.  169. 

Thus  when  a  law  imposes  on  a  navigation  company  tbe 
duty  of  keeping  its  canal  in  repair,  and  in  consequence  of  its 
culpable  neglect,  in  not  performing  this  duty,  the  land  of  ano- 
ther is  overflowed,  he  may  maintain  an  action  on  the  case  to 
recover  the  damage  which  he  has  sustained  by  such  neglect 
Steel  V.  Western  Inland  Lock  Navigaium,  2  Johns.  286. 

An  action  has  been  mamtained  against  a  turnpike  company 
to  recover  the  value  of  a  horse  killed  by  the  fail  of  a  bridge, 
on  the  defendants'  road ;  it  being  considered  that  they  weie 
bound  to  bestow  ordinary  care  and  diligence  in  the  conslme- 
tion  and  preservation  of  their  bridges ;  and  that  the  accideot 
arose  from  the  want  of  such  care  and  diligence.  Tewmsad 
V.  Susquehanna  Turnpike^  6  Johns.  90. 

An  action  was  maintained  against  the  corporatioQ  of  Nev 
York  for  negligence  in  conslroeting  the  dam  across  tbe  Gkotoa 
river  (where  that  stream  is  diverted  for  the  purpose  of  sop- 
ptying  the  city  of  New  York  with  water)  in  so  anskiUiil  a 
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manner  that  on  the  occasion  of  a  freshet  in  the  river  occur- 
ring after  its  erection,  the  dam  was  swept  away  and  the  plain- 
tiff's buildings  and  property  situated  below  on  the  stream 
were  carried  off  and  destroyed  by  the  passing  down  of  the 
water  which  had  been  accumulated  by  means  of  the  dam. 
Mayor  Sf'c.  of  New  York  v.  Bailey  Sf*c.  2  Denio  432.  Here 
franchises  were  granted  to  and  held  by  the  city  like  a  private 
company.  It  was,  in  respect  to  these,  subject  to  the  responsi- 
bilities attaching  to  any  body  of  persons  upon  whom  the  like 
franchises  are  conferred.  Bailey  v.  Mayor  4*c.  of  New  York, 
3  Hill  539. 

Persons  or  a  company  may  excavate  a  canal  on  their  own 
land  but  they  have  no  right  to  cast  the  dirt  or  stones  on  the 
land  of  their  neighbour,  either  by  human  agency  or  the  force 
of  gunpowder ;  if  they  do,  they  will  be  liable  for  all  dama- 
ges resulting  therefrom.  Hay  v.  Cohoes  Co.  2  Comstock 
159. 

2.    Where  railroad   company  has  the  use  of  a  street,  whe- 
ther owner  of  adjacent  land  has  any  right  of  action. 

The  use  to  which  a  street  in  a  city  or  village  is  devoted,  is 
far  more  extensive  than  the  mere  right  of  the  public  to  pass 
over  it.  It  may  be  used  in  any  way  which  will  best  promote 
the  interests  of  the  city  or  village  where  it  is  located.  What 
will  so  promote  those  interests  and  that  business  is  determined 
by  the  municipal  authorities  to  whom  the  control  of  the  streets 
is  committed.  If  it  ever  was  the  rule  that  streets  could  only 
be  appropriated  to  the  use  of  those  who  may  have  occasion  to 
travel  over  them,  either  on  foot  or  by  means  of  animal  power, 
it  is  very  certain  that  the  progress  of  improvement,  and  the 
exigencies  of  society  have  left  such  a  rule  far  behind.  Lex* 
ington  4*  Ohio  Railroad  v.  Applegate,  8  Dana  289 ;  Drake 
Sfc.  V.  Hudson  River  Railroad  Co.  7  Barbour  508.  It  has 
been  complained  of  a  railroad  company  that  by  the  ringing  of 
their  bells,  and  blowing  off  steam  and  other  noises,  in  the 
neighbourhood  of  a  meeting  house,  on  the  Sabbath,  and  du- 
ring the  period  of  public  worship,  they  so  annoyed  and  mo* 
lested  the  congregation  worshipping  there  as  greatly  to  depre- 
ciate the  value  of  the  house  and  render  the  same  unfit  for  a 
bouse  of  religious  worship.  5  Barbour  80.  The  action  for 
such  a  cause  failed  in  the  case  of  The  First  Baptist  Church 
y.  Schenect.  Sf  Troy  R.  R.  Co.  6  Barbour  313.  When  ac- 
cording to  its  charter  a  railroad  company  has  made  its  road  in 
a  street,  the  grade  whereof  is  altered  by  authority  of  the  city 
govemment,  no  action  will  lie  for  an  adjacent  land  owner 
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against  the  company  either  because  of  such  alteration  or  be- 
cause of  noise  &c.,  from  engines  and  cars,  run  properly  upon 
their  road,  in  the  exercise  of  a  right  which  the  charter  gives. 
Chapman  v.  Albany  ^  SchenecL  Railroad  Co.  10  Barbour 
360. 


CHAPTER  LXXIX. 


HOW  FAR  A  MUNICIPAL  CORPORATION,  OR  ANT  TRUSTEES,  COV- 
MtSSIONBRS  OR  OTHER  OFFICERS,  ARE  LIARUB  FOR  ACTS  DOirC 
IN   THE    EXECUTION   OF   A    PURLIC    DUTY. 

1.  As  to  a  municipal  corporation. 

In  England  an  action  would  not  lie  against  the  inhabitaolt 
of  a  county  for  a  special  injury  sustained  by  a  plaintiff  by 
reason  of  their  neglect  to  repair  a  bridge  or  highway.  Ruf- 
w//  ijr,  T.  Men  of  Denm.  2  T.  R.  667.  The  reason  is  be- 
cause the  inhabitants  of  the  county  were  not  a  corporatioo, 
and  could  not  be  sued ;  a  difficulty  which  was  got  rid  of  io 
the  case  of  the  statutes  of  hue  and  cry,  by  giriiig  a  spaeife 
remedy  against  the  hundred.     8  W.  H.  &  G.  327. 

In  sererai  of  the  states,  their  towns  are  on  a  like  footiof 
with  an  English  county.  It  is  so  in  Massachusetts,  Momtr 
T.  Leiftsie/,  9  Mass.  247 ;  Maine,  Retd  r.  Bei/asi,  20  Maioe 
246;  Connecticut,  CkUsef  r.  Canton^  17  Comi.  478;  aad 
New  York,  Mortf  r.  Neujkme.  8  Barboor  649L 

It  was  a  question  in  E^ngland  whether  the  slat.  43  Gca  3, 
e.  59,  ^  4»  did  not  gire  a  temedy  to  the  injiired  perty  agaaBt 
the  county  by  sning^  the  SDrreyor,  bat  it  was  heM  that  it  did 
not.  McKhnnm  iSr.  r.  Pensmm,  8  W.  H.  ft  G.  319:  9  R 
610:  18  Eng.  Law  &  Bq.  509;  25  Id.  457.  Tbeie  is  so 
double  howeTer>  of  the  truth  of  the  general  rale,  that  whoe 
an  indietmeiit  can  be  maiDtained  against  an  kHfiTidnal  or  a 
corporation,  fi>r  somethri^  done  to  the  general  dantagc  of  At 
puMic,  an  action  will  lie  for  a  special  damage  tlwieby  doat 
to  an  indiTidnal,  as  in  the  ordtnanr  case  of  a  nnnace  in  At 
hi^war,  by  a  stranger  d%gKng  a  Mnk  across  it.  or  l»y  thede* 
iMtt  cOT  the  persen  bonnd  to  repair,  jnUfsni  tamnw.     P^Mndt, 

a  R,  8  w.  H.  *  a  aar. 

An  aetma  was  ■wianintJ  a^niMt  the  trnpatrnkm  mi  Lym 
Kifit  far  net  tefainH^  n  4 
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had  been  used.  Mayor  of  Lynn  v.  Turner^  Cowp.  85.  Here 
the  liability  of  the  corporation  was  by  prescription ;  it  was 
perhaps  the  very  condition  or  terms  of  their  charter.  The 
principle  applies  where  the  corporation  is  under  an  engage- 
ment as  between  them  and  the  crown  or  state.  It  was  much 
discussed  in  Henley  v.  Mayor  Sf'c.  nf  Lynn  Regis ;  1,  in  the 
common  pleas,  5  Bingh.  91 ;  2,  in  the  king's  bench,  3  Barn. 
&  Adol.  77 ;  and  3,  in  the  house  of  lords,  1  Bingh.  N.  C.  222. 
It  being  admitted  that  if  the  liability  was  by  prescription,  the 
corporation  was  indictable,  it  was  shewn  that  if  the  origin  of 
the  liability  was  legal,  it  was  unimportant  when  it  took  place ; 
that  where  the  king,  for  the  benefit  of  the  public,  has  made 
a  certain  grant,  imposing  certain  public  duties,  and  thut  grant 
has  been  accepted,  the  public  may  enforce  the  performance  of 
those  duties  by  indictment,  and  individuals  peculiarly  injured, 
by  action. 

This  doctrine  is  approved  in  New  York.  The  supreme 
court  of  that  state  holds  that  where  a  duty  specifically  en- 
joined upon  a  municipal  corp<»ralion  is  wholly  neglected  by 
its  agents,  and  an  individual  sustains  injury  in  consequence  of 
such  neglect,  the  corporation  are  responsible  notwithstanding 
its  agents  were  properly  selected  and  necessarily  employed. 
Mayor  Sfc,  v.  Furze,  3  Hill  612.  In  this  case,  sewers  were 
constructed  by  the  corporation  under  power  conferred  by  sta- 
tute. If  the  exercise  of  this  power  was  in  the  first  instance 
optional  on  the  part  of  the  corporation,  yet  having  elected  to 
act  under  it,  they  were  held  responsible  for  a  complete  execu- 
tion. "It  would,"  says  Nelson,  C.  J.,  **be  highly  unjust  to 
allow  that  after  construct'ing  these  works  the  corporation  might 
refuse  to  keep  them  in  repair,  and  thus  leave  the  street  on 
which  they  have  been  placed  in  a  worse  condition  than  before 
they  were  put  there.  The  owners  and  occupants  of  houses 
and  lots  in  the  neighbourhood  having  been  charged  with  the 
expense  of  the  sewers,  acquired  a  right  to  the  common  use  of 
them  ;  and  a  corresponding  duty  devolved  upon  the  corpora- 
tion to  keep  them  in  proper  condition  and  repair." 

But  if  the  sewer  has  never  been  made,  an  action  will  not 
lie  against  the  city  for  not  making  it ;  as  to  that  the  city 
council  has  a  discretion,  which  cannot  be  overhaled  in  a  civil 
action.  Nor  will  an  action  lie  for  injury  from  a  street  being 
made  on  land  bounding  the  plaintiff's  lot,  when  the  council, 
in  making  the  street,  has  done  no  more  than  to  exercise  a  legal 
power  for  the  public  welfare.  Wilson  v.  Mayor  ^c.  of  New 
York,  1  Denio  596. 

Such  a  case  is  very  different  from  an  action  against  the 
city  for  a  damage  arising  from  its  culvert  being  made  entirely 
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too  small,  and  not  skilfully  constructed ;  it  is  no  defence  that 
the  council  acted  by  advice  of  the  city  surveyor,  when  it  ap- 
pears that  he  had  no  claim  to  the  skill  of  a  professional  engi- 
neer. Having  undertaken  to  build  the  culvert,  they  were 
bound  to  exercise  such  skill  in  the  construction,  and  to  give 
such  sufficiency  of  capacity  to  the  drain,  as  that  it  should  not 
become  a  nuisance  to  the  property  of  those  persons  who  re- 
sided in  the  neighbourhood.  Thus  far  the  court  of  appeals 
of  New  York  went  in  the  case  of  The  Rochester  White  Lead 
Co,  V.  City  of  Rochester^  3  Comstock  464.  It  was  not  ne- 
cessary for  it  to  take  the  extreme  ground  that  had  been  taken 
in  McComhs  v.  Town  Council  of  Akron,  16  Ohio  476. 

2.  As  to  trustees,  commissioners  or  other  officers. 

An  action  has  been  maintained  against  commissioners  for  so 
raising  a  pavement,  as  to  obstruct  the  plaintiff's  doors  and 
windows.  Leader  v.  Moxon  ^c.  2  W.  Bl.  924,  3  Wils.  461. 
In  this  case  the  commissioners  acted  under  an  act  of  parliament, 
and  did  not  exceed  their  jurisdiction,  but  the  court  thought 
though  they  had  a  right  to  pave  and  perhaps  to  raise  the 
street,  yet  that  they  had  acted  in  so  tyrannical  and  oppressive 
a  manner  as  to  be  answerable.  This  decision  has  been  since 
approved:  if  commissioners  acting  within  their  jurisdiction, 
act  wantonly  and  oppressively,  they  are  considered  responsible 
to  any  individual  for  the  injury  they  do  him.  Sutton  v. 
Clarke,  1  Marsh.  439,  6  Taunt.  29,  1  Eng.  Com.  Law  Rep. 
303. 

This  last  case  was  brought  against  one  of  several  trustees, 
who  had,  under  a  turnpike  act,  joined  in  an  order  for  cutting 
a  drain  through  certain  lands ;  a  consequence  of  which  drain, 
though  not  foreseen  at  the  time  of  ordering  it,  was  that  con- 
siderable damage  was  done  to  the  plaintiff's  estate.  It  was 
a  very  different  case  from  Leader  v.  Moxon:  there  the  injury 
might  have  been  avoided  by  doing  the  act  in  a  different  way ; 
here  the  trustees  at  the  time  of  doing  the  act,  took  every  pre- 
caution to  prevent  injury  to  the  surrounding  laud,  and  it  was 
held  they  were  not  answerable. 

The  case  of  such  a  defendant  executing  a  duty  imposed  on 
him  by  the  legislature,  and  in  its  execution  exercising  his  best 
skill,  diligence  and  caution,  and  deriving  no  emolument  fronci 
what  he  does,  is  altogether  unlike  that  of  an  individual  who 
not  for  any  public  purpose  but  for  his  own  benefit  makes  an 
improvement  on  his  own  land,  which,  although  he  makes  it 
according  to  his  best  skill  and  diligence,  and  does  not  foresee 
that  it  will  produce  any  injury  to  his  neighbour,  doea  yet  pco- 
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duce  such  injury.  Such  an  individual  will  be  answerable  for 
the  injury,  though  unwillingly  done.  Gibbs,  C.  J.  in  S.  C. 
Bat  against  trustees  or  commissioners  no  action  will  lie  for 
what  they  have  done  in  the  execution  of  their  public  duty 
unless  they  exceed  their  authority  or  abuse  it  in  their  mode 
of  acting  under  it.  Harris  !f  wife  v.  Baker^  4  M.  &  S. 
27 ;  Jones  v.  Bird  ^c.  5  Barn.  <fc  Aid.  837,  7  Eng.  Com. 
Law  Rep.  277;  Boulton  v.  Crowther,  2  Barn.  &  Cress. 
703,  9  Eng.  Com.  Law  Rep.  227 ;  Hall  v.  Smith  ^c.  2 
Biugh.  156,  9  Eng.  Com.  Law  Rep.  357;  Humphreys  v. 
MearSf  1  Man.  &  Ry.  187,  17  Eng.  Com.  Law  Rep. 
236 ;  Callenter  v.  Marshy  1  Pick.  434.  One  of  these  cases 
(Hall  V.  Smith)  was  an  action  for  negligently  leaving  open  a 
tunnel  in  which  the  plaintifl*  fell  and  was  injured.  It  was 
not  disputed  that  the  commissioners  were  authorized  to 
order, and  did  order,  the  tunnel  to  be  made;  they  left  the  ma- 
king it  to  two  persons,  of  whom  one  was  the  surveyor  and 
the  other  the  undertaker  of  the  work.  The  accident  hap- 
pened from  these  persons  not  putting  up  rails,  and  not  leaving 
lights,  during  the  night  to  prevent  persons  passing  along  from 
falling  into  the  tunnel.  No  negligence  being  imputed  to  the 
commissioners  themselves,  they  were  held  not  responsible. 


CHAPTER  LXXX. 


BOW  FAR  DErENDANT  IS  LIABLE  FOR  A  WRONG  DONE  BT  A 
SERVANT,  AGENT  OR  CONTRACTOR,  OR  DONE  UPON  THE  DE- 
FENDANT'S   FIXED    PROPERTY. 

1.  Principal  not  responsible  for  trespass   by  agent  unless 
he  gave  a  prior  authoHty  or  subsequent  assent. 

Though  a  trespass  be  committed  by  a  son  or  an  overseer  or 
servant  whilst  engaged  in  the  business  of  the  father  or  princi- 
pal, yet  if  it  be  committed  without  the  knowledge  and  con- 
trary to  the  wishes  of  the  father  or  principal,  and  never  arter- 
wards  sanctioned  or  assented  to  by  him,  he  cannot  be  made 
responsible.  Harris  t.  Nicholas,  5  Munf.  483  ;  Saiterlee  S(*c. 
V.  Groat,  I  Wend.  272 ;  WHght  v.  Wilcox,  19  Id.  343 ;  Fer- 
gusons V.  Terry,  1  B.  Monroe  96.  It  is  said  in  Bro.  Abr.  tit. 
Trespass,  pi.  436..  "  If  my  servant,  contrary  to  my  will,  chase 
my  beasts  into  the  soil  of  another,  I  shall  not  be  punished ;" 
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and  in  2  Roll.  Abr.  653,  "  If  my  servant,  without  my  notice, 
put  my  beasts  into  another's  land,  my  servant  is  the  trespas- 
ser and  not  I ;  because  by  the  voluntary  putting  of  the  beasts 
there  without  my  assent,  he  gains  a  special  property  for  the 
time,  and  so  to  this  purpose  they  are  his  beasts."  Lord 
Kenyan^  after  looking  into  the  correspondent  part  of  Vin.  Abr., 
said,  (1  East  107,)  as  there  was  not  produced  any  authority 
contrary  to  this,  he  was  satisfied  with  the  authority  of  it; 
supported  as  it  is  by  Noy's  Maxims,  ch.  44,  where  it  is  said, 
''If  I  comtnand  my  servant  to  distress  and  he  ride  on  the  dis- 
tress, lie  shall  be  punished  not  I ;"  and  by  the  position  of 
Holt,  C.  J.  in  Middleion  v.  Fowler,  Salk.  282,  "  that  no  mas- 
ter is  chargeable  with  the  acts  of  his  servant  but  when  he  acts 
in  the  execution  of  the  authority  given  tiim,"  When,  says 
Lord  Kenyon,  a  servant  quits  sight  of  the  object  for  which 
he  is  employed,  and,  without  having  in  view  his  master's  or- 
ders, pursues  that  which  his  own  malice  suggests,  he  no  longer 
acts  in  pursuance  of  the  authority  given  him,  and  according 
to  the  doctrine  of  Lord  Holt^  his  master  will  not  be  answer- 
able for  such  act.  1  East  107.  Such  was  the  case  of  Mo^ 
Manus  v.  Crichett,  1  East  106 ;  the  defendant's  servant  wil- 
fully drove  the  chariot  against  the  plaintiff's  chaise,  but  the 
defendant  was  not  himself  present  nor  did  he  in  any  manner 
direct  or  assent  to  the  servant's  act ;  the  court  of  king's  bench 
held  that  for  the  wilful  and  designed  act  of  the  servant  an  ac- 
tion of  trespass  would  not  lie  against  the  master. 

With  respect  to  the  nature  of  the  assent  to  a  trespass  that 
will  make  one  liable,  the  doctrine  is  laid  down  in  Bac.  Abr. 
Trespass  G.  1 ;  Com.  Dig.  Trespass  C.  I ;  Gibson^s  case, 
I<ane  90 ;  Elder  v.  Bemts,  2  Metcalf  605.  Lord  Coke  states, 
that  '<  he  that  receiveth  a  trespasser  and  agreeth  to  a  trespass 
after  it  be  done  is  no  trespasser  unless  the  trespass  was  done 
to  his  use  or  for  his  benefit,  and  then  his  agreement  subsequent 
amounteth  to  a  commandment,  for  in  that  case  omnis  ratika- 
bitio  retrotrahitur  et  mandato  equiparatur^  4  Inst.  317; 
Badkin  v.  Powell  Sfc,  Cowp.  476 ;  Wilson  v.  Barker  6^  4 
Barn.  &  Adol.  614,  24  Eng.  Com.  Law  Rep.  124;  Hull  v. 
Pickersgill  Sf'c,  1  Brod.  &  Bingh.  282,  6  Eng.  Com.  Law  Rep. 
83.  A  ratification  with  knowledge  was  negatived  by  the 
facts  in  Freeman  v.  Bosher,  13  Adol.  &  El.  N.  S.  788,  66 
Eng.  Com.  Law  Rep.  The  case  was  governed  by  the  general 
rule  that  a  principal  is  not  responsible  for  a  trespass  by  an 
agent  unless  he  gave  a  prior  authority  or  subseqnetit  assent. 
Lewis  V.  Read  ^c,  13  M.  &  W.  834. 
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2.    General  rule  as  to  principaPs  responsibility  for  his  ser- 
vant's negligence. 

There  are  cases  in  which  the  act  of  the  master  in  employing 
a  servant  who  was  negligent  or  unskiiriil  has  made  him  liable 
in  an  action  on  the  case  for  the  mischief  arising  from  the  ser- 
vant's negligence  or  unskil fulness.  1  Ld.  Raym.  739  ;  Salk. 
441;  Holt  642;  Michael  v.  Alestree  ^-c.  2  Lev.  172;  1 
Bl.  Com.  431 ;  Brucher  v.  Fromont,  6  T.  R.  659.  it  was 
said  by  Holt,  C.  J.,  that  if  the  defendant's  servant  kindled 
the  fire  in  the  way  of  husbandry,  and  proper  for  his  em- 
ployment, though  he  had  no  express  command  of  his  mas- 
ter, yet  his  master  shall  be  liable  to  an  action  for  damage 
done  to  another  by  the  fire ;  for  it  shall  be  intended  that  the 
servant  had  authority  from  his  master,  it  being  for  his  master's 
benefit.  Turberville  v.  Stampe,  1  Ld.  Raym.  264.  Every 
man,  said  Litiledale,  J.,  is  answerable  for  injuries  occasioned 
by  his  own  personal  negligence,  and  he  is  also  answerable  for 
acts  done  by  the  negligence  of  those  whom  the  law  denomi- 
nates his  servants,  because  such  servants  represent  the  master 
himself  and  their  acts  stand  upon  the  same  footing  as  his 
own.  Laugher  v.  Pointer,  5  Barn.  &  Cress.  547,  12  Eiig. 
Com.  Law  Rep.  312,  13;  Harlow  v.  Hamiston,  6  Cow.  192; 
Ford  V.  Monroe,  20  Wend.  210;  Coleman  ^c.  v.  Frazier,  4 
Richardson  151. 

In  an  action  for  an  injury  sustained  by  the  defendant's 
horse  and  cart  being  driven  against  the  plaintiff,  it  appearing 
that  the  driver  of  the  cart  was  guilty  of  negligence,  Parke, 

B.  said,  '*  there  is  no  doubt  also  that  the  master  if  that  person 
was  driving  the  cart  on  his  master's  business  is  responsible. 
If  the  servant  being  on  the  master's  busitiess  took  a  detour  to 
call  upon  a  friend,  the  master  will  be  responsible.  If  you 
think  the  servant  lent  the  cart  to  a  person  who  was  driving 
without  the  defendant's  knowledge,  he  will  not  be  responsible. 
Or  if  you  think  that  the  young  man  who  was  driving,  took 
the  cart  surreptitiously,  and  was  not  at  the  time  employed  on 
his  master's  business,  the  defendant  will  not  be  liable.  The 
master  is  only  liable  where  the  servant  is  acting  in  the  course 
of  his  employment.  If  he  was  going  out  of  his  way,  against 
his  master's  implied  commands,  when  driving  on  his  master's 
business,  he  will  make  his  master  liable ;  but  if  he  was  going 
ou  a  frolic  of  his  own,  without  being  at  all  on  his  master's 
business,  the  master  will  not  be  liable."     Joel  v.  Morison,  6 

C.  &  P.  601,  25  Eng.  Com.  Law  Rep.  611.  Where  the  mas- 
ter directed  the  servant  to  take  his  phaeton  and  horse  to  one 
place,  but  the  servant  instead  of  doing  so,  went  in  another  di- 
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rection  to  deliver  a  parcel  of  his  own  and  while  in  that  direc- 
tion drove  against  an  old  woman  and  injured  her,  an  action 
for  this  injury  was  maintained  against   the  master  ;  Erskine, 
J.,  remarking  that  the  law  was  most  properly  laid  down  in 
Joel  V.  Morison,     "It  is,"  he  said,  "quite  clear  that  if  a  ser- 
vant, without  his  master's  knowledge,  takes  his  master's  car- 
riage out  of  the  coach  house  and  with  it  commits  an  injurjr, 
the  master  is  not  responsible ;  and  on  this  ground  that  the 
master  has  not  entrusted  the  servant  with  the  carriage.     But 
whenever  the  master  has  entrusted  the  servant  with  the  car- 
riage, it  is  no  answer  that  the  servant  acted  improfierly  in  the 
management  of  it.     If  it  were,  it  might  be  contended   that  if 
a  master  directs  his  servant  to  drive  slowly,  and  the  servant 
disobeys  his  orders  and  drives  fast,  and  through  his  negligence 
occasions  an  injury,  the  master  will  not  be  liable.     But  that  is 
not  the  law  :  the  master  in  such  a  case  will  be  liable,  and  the 
ground  is  that  he  has  put  it  in  the  servant's  power  to  mismanage 
the  carriage  by  entrusting  him  with  it."     Sleath  v.  Wilson^i 
C.  <fc  P.  607,  38  Eng.  Com.  Law  Rep.  249.     This  case,  in  the 
opinion  of  the  supreme  court  of  the  United  States,  states  the 
law  distinctly  and  correctly.     In  delivering  the  opinion  of  the 
court.  Grierj  J.  observes,  that  although  among  the   numerous 
cases  on  this  subject,  some  may  be  found  (such  as  the  case  of 
Lamb  v.  Palk,  9  C.  &  P.  629)  in  which  the  court  have  made 
some  distinctions  which  are  rather  subtile  and  astute,  as  to 
when  the  servant  may  be  said  to  be  acting  in  the  employ  of 
his  master;  yet  we  find  no  case  which  asserts  the  doctrine 
that  a  master  is  not  liable  for  the  acts  of  a  servant  in  his  em- 
ployment, when  the  particular  act  causing  the  injury  was  done 
in  disregard  of  the  general  orders  or  special  command  of  the 
master.     Such  a  qualification  of  the  maxim  of  respondeat  su- 
perior,  would,  in  a  measure,  nullify  it.     A  large  proportion  of 
the  accidents  on  railroads  are  caused  by  the  negligence  of  the 
servants  or  agents  of  the  company.     Nothing  but  the  most 
stringent  enforcement  of  discipline,  and  the  most  exact  and 
perfect  obedience  to  every  rule  and  order  emanating  from  a  su- 
perior, can  insure  safety  to  life  and  property.     The  intrusting 
such  a  powerful  and  dangerous  engine  as  a  locomotive,  to  one 
who  will  not  submit  to  control,  and  render  implicit  obedience 
to  orders,  is  itself  an  act  of  negligence,  the  ^^  causa  causans*^ 
of  the  mischief;  while  the  proximate  cause,  or  the  ipsa  tug- 
ligentia  which  produces  it,  may  truly  be  said,  in  most  cases, 
to  be  the  disobedience  of  orders  by  the  servant  6o  intrusted. 
If  such  disobedience  could  be  set  up  by  a  railroad  company 
as  a  defence,  when  charged  with  negligence,  the   remedy  of 
the  injured  party  would  in  most  cases  be  illosive,  diseifdine 
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would  be  relaxed,  and  the  danger  to  the  life  and  limb  of  the 
traveller  greatly  enhanced.  Any  relaxation  of  the  stringent 
policy  and  principles  of  the  law  affectuig  such  cases,  would 
be  highly  detrimental  to  the  public  safety.  Phila,  Sf  Reading 
R.  Co,  V,  Derby,  14  How.  487. 

No  doubt,  says  Jervis,  C.  J.,  a  master  may  be  liable  for 
injury  done  by  his  servant's  negligence,  where  the  servant, 
being  about  his  master's  business,  makes  a  small  deviation. 
But  it  must  be  where  the  deviation  occurs  in  a  journey  on 
•which  the  servant  has  originally  started  on  his  master's  busi- 
ness ;  in  other  words  he  must  be  in  the  employ  of  the  master 
tit  the  time  of  committing  the  grievance.  That  was  consid- 
ered not  the  case  in  Mitchell  v.  Crassioeller,  13  Com.  Bench 
(4  J.  Scott)  246,  76  Eng.  Com.  Law  Rep.;  where,  though  it 
was  the  duty  of  the  carman  on  his  arrival,  with  the  horse  and 
cart  at  Welbeck  street,  immediately  to  take  them  to  the  stable, 
he,  in  violation  of  that  duty,  and  without  the  sanction  or 
knowledge  of  his  employers,  instead  of  going  to  the  stable, 
started  on  a  new  journey,  wholly  unconnected  with  his  mas- 
ter's business — as  Baron  Parke  expresses  it  in  Joel  v.  Mori- 
soHf  on  a  frolic  of  his  own.  "  The  master,"  says  Maule.  J., 
"is  liable  even  though  the  servant,  in  the  performance  of  his 
duty,  is  guilty  of  a  deviation,  or  a  failure  to  perform  it  in  the 
strictest  and  most  convenient  manner.  But  where  the  servant 
instead  of  doing  that  which  he  is  employed  to  do,  does  some- 
thing which  he  is  not  employed  to  do  at  all,  the  master  can- 
not be  said  to  do  it  by  his  servant,  and  therefore  is  not  respon- 
sible for  the  negligence  of  the  servant  in  doing  it."    4 

It  will  be  observed  that  where  the  principal  is  responsible 
for  damage  arising  from  the  want  of  skill,  or  mistake,  of  the 
agent  in  the  course  of  the  performance  of  his  employment, 
the  principal  is  not  responsible  in  trespass  but  in  case  ;  the 
form  of  action  involves  an  interest  of  some  importance  as 
the  measure  of  damages  in  an  action  on  the  case  would  be 
confined  to  an  indemnity.  Patieson,  J.,  13  Adol.  &  El.  N. 
S.  788. 

3.  Liability  for  servanVs  negligence  is  only  on  his  master  ; 
not  on  one  who  employs  the  master.  Party  with  whom 
a  contract  is  made  not  liable  for  negligence  of  contractor 
or  sub-contractor. 

The  owner  of  a  carriage,  having  occasion  to  use  it,  applied 
to  a  jobman  who  supplied  him  with  a  pair  of  job-horses  and  a 
coachman  for  a  day ;  this  coachman  by  his  negligent  conduct 
ia  driving  the  carriage  injured  the  plaintiff's  horse.     Upon 
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the  question  whether  the  derendant  was  liaUe  ior  ths  i&joiyi 
Holroyd,  J.,  and   Barley.  J.,  were  of  opinioa  thai  he  was; 
and  Liitledakj  J.,  and  Abbott,  C.  J.,  were  of  opinion  that  be 
was  not :  considering  the  coachman  not  his  sermnt.     Ijmm- 
ffher  V.  Painter,  5  Barn.  &  Cress.  547,  12  Eae.  Cocn.  Law 
Rep.  3 12,  13.     It  is  observed  by  Mr.  Justice  Simry  in  his  book 
on  agency,  p.  406,  that   the  able  jndgmeDts  io  this  cxse^  oa 
both  sides,  "  have  exhausted  the  whole  learning  of  the  subject, 
and  should  on  that  account,  be  attentively  stodied.**  The  cooit 
of  exchequer  has  considered  them  fully  and  come  t«  the  coa- 
elusion  that  the  weight  of  authority  and  of  legal  principle  ii 
in  favour  of  the  view  taken  by  Lord  TemienUm  and  Hr.  Jus- 
tice Liitledale.     Quarmutn  v.  BurneU  4%.  6  M.  J&  W.  509L 
The  court  holds  that  the  liability  to  make  compensation  for 
the  injury  arising  frcun  the  neglect  of  a  person  driving  a  ca^ 
riage,  attaches  only  on  the  driver,  or  on  the  person  employiug 
him.     The  liability  of  any  one,  other  than  the  pvty  actually 
guilty  of  any  wrongful  act,  proceeds  on  the  maxim,  fin  JmcU 
per  aHumfacil  per  se.     The  party  employing  has  the  9elee> 
tion  of  the  party  employed,  and  it  b  reasonable  that  he  who 
has  made  choice  cf  an  unskilful  or  careless  person  to  execalf 
his  orders  should  be  responsible  for  any  injury  resnlting  fros 
the  want  of  skill  or  want  of  care  of  the  person  employed; 
but  neither  the  principle  of  the  rale  nor  the  rale  itself  cau  ap- 
ply to  a  case  where  th^  party  sought  to  be  charged  does  not 
stand  in  the  character  of  employer  to  the  party  by  whose 
neeiisentact  the  injury  has  been  occasioned.     Rolfe,  R.  io 
Hobbit^T.  RttiiMmg  Co.   4  W.  H.  &.  G.  255 ;  HartwtU  r. 
Roper,  21  Wend.  623 ;  Fletcher  ,|r.  v.  Braddodt  4-r.  5  Bos. 
&,  Pill.  1S2  ;  Sproui  <|y.  t.  Hemanmswiy,  14  Pick.  1 :  St^ne 
T.  Codman,  15  Id.  297 ;  J?ar/e  v.  HaU,  2  Metcalf  357. 

The  distinction  of  LiiiUdaie^  J.,  between  the  liability  of  i 
party  employing  his  own  servant  and  the  liability  of  a  pvtf 
employing  a  person  who  follows  a  distinct  and  iudepeudeat 
occupation  of  his  own.  has  been  acted  00  by  the  coort  of 
queea*s  bench.  A  butcher  employed  a  drover  whose  calliqg 
specially  qualified  htm  for  the  task  entrusted  to  him.  and  the 
drover  furatslied  for  that  task  a  servant  who  did  the  act  com- 
plained of.  It  was  held  that  the  party  liable  was  the  drover 
and  not  the  butcher.  JUiUigam  v.  Wedffej  4  P^.  S^  Dir. 
714.  12  Adol.  dt  Ea.  737.  40  Eng.  Com.  Law  Repc  177. 

It  has  further  been  held  that  a  defendant  was  not  Inble  for 
injury  caused  by  the  negligence  of  a  person  who  was  not  hit 
servant  but  only  a  snb-contmetor  to  do  certain  worka.  JZ^p* 
mm  V.  CuHit,  9  3L  Jd  W.  709;  Kmigki  w.  Fw^  ^x:  5  W.  E 
*.QLm;  Br9mmr.Lemi,»T€ 


CH.  80.J  ACTION   AGAINST    A   WRONG-DOER.  705 

age  arose  from  the  unskilful  canstruction  of  a  bank,  the  ques- 
tion whether  certain  commissioners  were  liable  for  that  dam- 
age was  considered  to  depend  on  whether  the  contractor  was 
to  be  regarded  as  their  servant  so  that  they  may  be  called  the 
makers  of  this  work  by  his  agency ;  and  it  was  held  that  he 
was  not  to  be  considered  as  such  servant  but  as  a  person  car- 
rying on  an  independent  business,  such  as  the  commissioners 
were  fully  justified  in  employing  to  perform  works  which  they 
could  not  execute  for  themselves,  and  who  was  known  lo  all 
the  world  as  performing  them.  Allen  v.  Hay  ward,  7  Adol. 
&  El.  N.  S.  960,  53  Eng.  Com.  Law  Rep.  960. 

The  case  last  cited  governed  Reedie  v.  Railway  Co,  4  W. 
H.  &  G.  244.  Certain  persons  having  contracted  with  a  rail- 
way company  to  make  a  portion  of  the  railway,,  those  con- 
tractors proceeded  with  their  work,  and  in  the  course  of  it  by 
the  negligence  of  some  of  the  contractors'  workmen  a  heavy 
stone  fell  from  a  travelling  truck  upon  a  man  who  was  pas- 
sing along  the  road  underneath.  The  defendants  being  at  the 
time  of  the  accident,  the  owners  of  the  railway,  the  question 
was  whether  they  were  responsible  ;  and  it  was  held  they 
were  not.  The  rule  of  this  case  is  now  established  in  En- 
gland. Ctithbertson  v.  Parsons,  12  Com.  Bench  (3  J.  Scott) 
310,  11,  74  Eng.  Com.  Law  Rep.  310,  11.  The  opinion  of 
Ruffin,  C.  J.,  is  more  in  accordance  with  it  than  is  the  decision 
of  the  court  in  Wiswall  v.  Bunson,  10  Iredell  554. 

4.  Whether  there  is  any  distinction  between  real  and  per^ 
sonal  property  in  regard  to  the  owner^s  liability  for 
negligence  in  its  management.  Owner  of  fixed  property 
may  be  liable  for  a  nuisance  connected  with  it.  Where 
no  such  nuisance,  owner  no  more  liable  for  negligence 
of  contractor  as  to  fixed  than  as  to  moveable  property. 

In  several  cases,  the  owners  of  fixed  property  have  been 
held  liable  for  the  consequences  of  acts  done  upon  it  by  per- 
sons not  strictly  their  servants  or  agents.  Thus  the  owner 
of  a  mine  has  been  held  answerable  to  a  person  whose  pro- 
pcrtv  was  injured  by  the  improvident  manner  of  working  it. 
Lonsdale  v,  Littledale,  2  H.  Bl.  26f,  299;  Stone  ^c.  v. 
Cartwright,  6  T.  R.  411.  And  the  owner  of  a  house  has 
been  deemed  answerable  for  an  improvident  act  taking  place 
in  the  repair  of  it.  Bush  v.  Steinman,  I  Bos.  &  Pul.  404. 
"Whatever,"  says  Abbott,  C.  J.,  **  is  done  for  the  working  of 
my  mine  or  the  repair  of  my  house  by  persons  mediately  or 
immediately  employed  by  me  may  be  considered  as  done  by 
me."     Laugher  v.  Pointer,  5  Barn.  &  Cress.  547,  cited  ante^ 
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p.  704;  Randleson  v.  Murray  ^c.  8  Adol.  &  El.  109,  35 
Eng.  Com.  Law  Rep.  342.  Though  the  premises  be  leased, 
yet  if  the  landlord  take  upon  himself  to  order  and  superintend 
repairs,  he  may,  under  such  circumstances,  be  regarded  as  a 
principal  and  as  such  be  made  answerable  for  the  acts  of  the 
persons  he  employed.  Leslie  v.  Pounds,  4  Taunt.  649.  But 
generally  speaking  the  owner  of  property  will  not  be  liable 
for  the  act  of  a  person  who  is  not  the  owner's  servant  but  his 
lessee,  having  as  such  the  control  and  possession  of  the  pre- 
mises. Fiske  V.  Framingham  Manufg  Co.  14  Pick.  491, 
21  Wend.  623. 

Eyre,  C.  J.,  in  Bush  v.  Steinman,  1  Bos.  &  Pul.  406,  hesi- 
tated in   carrying   the   responsibility  beyond   the    immediate 
master  of  the  person  who  committed  the  injury.     In  his  final 
judgment,  he  did  not  dissent  from  his  brother  judges,  yet  he 
felt  great  difficulty  in  stating  the  grounds  on  which  the  action 
was  to  be  supported.     Heath,  J.  founded  hi§  opinion  on  this 
single  point,  *'  that  all  the  sub-contracting  parties  were  in  the 
employ  of  the  defendant.''     Rooke,  J.   considered   "that  he 
has  a  control  over  all  those  persons  who  work  on  his  premises, 
and  he  shall  not  be  allowed  to  discharge  himself  from  that 
intendment  of  law  by  any  act  or  contract  of  his  own."     That 
the  judges  in  their  opinions  in  Bush  v.  Steinmnn,  went  too 
far,  IS  now  established,  by  the  modern  decisions  of  the   En- 
glish courts.     The  subject  was  much  discussed  in  Laugher 
V.  Pointer,  5  Barn.  &  Cress.  547,  cited  atite,  p.  704;  and  sub- 
sequently before  the  court  of  exchequer.     It  was  argued  be- 
fore this  court  that  there  is  a  distinction  on  this  sribject,  be- 
tween injuries  arising  from  the  careless  or  unskilful  manage- 
ment of  an  animal  or  other  personal  chattel,  and  an   injury 
resulting  from  the  negligent  management  of  fixed  real  property; 
that  in  the  latter  case  the  owner  is  responsible  for  all  injuries 
to  passers  by  or  others,  howsoever  they  may  have  been  occa- 
sioned.    But  on  full  consideration  the  court  came  to  the  con- 
clusion that  there  is  no  such  distinction  unless  perhaps  in  cases 
where  the  act  complained  of  is  such  as  to  amount  to  a  nui- 
sance ;  and  that  according  to  the  modern  decisions,  Bush  v. 
Steinman,  1  Bos.  &   Pul.   404,  cannot  be  supported   on  the 
ground  on  which  the  j^idgment  in  that  case  proceeded.     Ilob- 
bit  V.  Railway  Co.  4   W.  H.  &  G.  256.     In  order  to  fix  a 
railway  company  it  must  be  shewn  that  the  act  complained  of 
against  it  was  done  by  their  authority,  that  is,  by  some  person 
acting  for  them,  within  the  scope  of  his  authority,  or  by  ap- 
pointment under  seal,  or  by  the  company  acting  together  in 
committee.     If  the  act  done  was  through  the  medium  of  a 
contractor,  the  inference  is  that  the  company  are  not  liable  fof 
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such  act  unless  they  have  adopted  it.     Glover  v.  London  if 
N.  W.  Railway  Co,  6  W.  H.  &  G.  66. 

The  cases  shew  clearly  that  in  England,  the  principle  of 
the  decision  of  Bush  v.  Steinman  is  not  now  considered  law. 
Parke,  B.,  in  Gay  ford  v.  Nicholls,  9  W.  H.  &  G.  707.  Yet 
that  principle  governed  Lowell  v.  The  Boston  Sf  Lowell  Rail- 
road Corporation,  23  Pick.  31,  and  influenced  the  decision  of 
Bailey  ^c,  v.  The  Mayor  ^c,  of  New  York,  3  Hill  531, 
cited  a7ite,  p.  694,  5.  When  this  case  came  before  the  court  of 
errors  (in  1845),  Walworth,  C,  had  great  difficulty  in  bring- 
ing his  mind  to  the  conclusion  that  the  relation  of  master  and 
servant,  or  of  principal  and  agent,  existed  between  the  corpora- 
tion and  the  engineers  and  others  employed  in  the  construction 
of  the  Croton  dam,  so  as  to  render  the  corporation  liable  on 
that  ground  for  negligence  which  had  occurred  in  such  con- 
struction ;  but  he  thought  the  principle  of  Bush  v.  Steinman 
applied  to  the  case  rendered  the  corporation  liable  for  such  im- 
proper construction.  It  was  upon  the  ground  that  the  dam 
was  the  property  of  the  corporal  ion,  and  that  such  corporation 
was  legally  bound  to  see  that  its  corporate  property  was  not 
used  by  any  one  so  as  to  become  noxious  to  the  occupiers  of 
property  on  the  river  below,  that  the  judgment  in  this  case  was 
in  his  opinion  to  be  sustained,  if  it  could  be  sustained  at  all. 
And  upon  that  ground,  though  he  confessed  with  some  hesita- 
tion, he  assented  to  the  affirmance  of  the  judgment.  Mayor 
tfc,  of  New  York  v.  Bailey,  2  Denio  442-445.  Hand,  sena- 
tor, relied  on  Bush  v.  Steinman,  and  cases  of  that  class,  as  es- 
tablishing the  liability  of  an  owner  of  real  estate,  although 
there  are  several  sub-contracts  and  there  is  no  personal  super- 
vision by  him.     S.  C.  450. 

The  owner  of  real  property  such  as  land  or  houses  may  be 
responsible  for  nuisances  occasioned  by  the  mode  in  which  his 
property  is  used  by  others  not  standing  in  the  relation  of  ser- 
vants to  him,  or  part  of  his  family.  But  then  his  liability 
must  be  founded  on  the  principle  that  he  has  not  taken  due 
care  to  prevent  the  doing  of  acts  which  it  was  his  duty  to 
prevent,  whether  done  by  his  servants  or  others.  If,  for  in- 
stance, a  person  occupying  a  house  or  a  field  should  permit 
another  to  carry  on  there  a  noxious  trade,  so  as  to  be  a  nui- 
sance to  his  neighbours,  it  may  be  that  he  would  be  responsi- 
ble, though  the  acts  complained  of  were  neither  his  acts  nor 
the  acts  of  his  servants.  He  would  have  violated  the  rule  of 
law,  sic  titer e  tuo  ut  aliemim  non  l(Bdas.  Rolfe,  B.,  4  W. 
H.  &  G.  256 ;  Rich  v.  Basterfield,  4  Man.  Gr.  <fc  Scott  802, 
66  Eng.  Com.  Law  Rep.  802. 
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In  Rich  V.  Basterfield^  the  chimney  erected  by  the  defen- 
dant was  not  in  itself  a  nuisance,  and  unless  used  in  a  manner 
which  caused  smoke  to  issue  so  as  to  prejudice  the  plaintitT  in 
the  occupation  of  his  own  premises,  no  complaint  could  have 
been  made  against  it.  The  laridlord  not  having  let  the  pre- 
mises with  any  existing  nuisance  upon  them,  and  the  fires 
which  created  the  smoke  complained  of,  not  being  made  by 
the  landlord  or  his  servants,  but  by  his  tenants,  he  was  ad- 
judged not  responsible.  The  utmost  that  could  be  imputed 
to  the  landlord  in  this  case  was  that  he  enabled  the  tenant  to 
make  fires  if  he  pleased. 

In  Rcedie  v.  Railway  Co,  the  wrongful  act  could  not  be 
treated  as  a  nuisance  ;  it  was  one  single  act  of  negligence.  In 
such  case  it  is  considered  there  is  no  principle  for  making  any 
distinction  by  reason  of  the  negligence  having  arisen  in  refer- 
ence to  real  and  not  to  personal  property.  The  railway  com- 
pany having  by  the  contract  the  power  of  insisting  on  the  re- 
moval of  careless  or  incompetent  workmen,  it  was  contended 
the  company  must  be  resjtonsible  for  their  non-removal.  But 
this  power  of  removal,  it  seemed  to  the  court,  did  not  vary 
the  case.  For  the  workman  was  still  the  servant  of  the  con- 
tractor only ;  the  fact  that  the  defendants  might  have  insisted 
on  his  removal,  if  they  thought  him  careless  or  unskilful,  did 
not  make  him  their  servant.  In  Quarman  v.  Buruetl,  the 
particular  driver  was  selected  by  the  defendants ;  but  this  was 
held  not  to  affect  the  liability  of  the  driver's  master,  or  to  cre- 
ate any  responsibility  in  the  defendants ;  the  same  principle  ap- 
plied in  the  case  of  the  railway  company. 

It  has  been  seen  that  the  opinion  in  Reedie  v.  Railway  Co. 
admits  that  there  may  be  some  exception,  "  perhaps,  in  cases 
where  the  act  complained  of  is  such  as  to  amount  to  a  nui- 
sance." That  means  a  nuisance  as  connected  with  a  man's 
house,  or  with  his  fixed  property.  Knight  v.  Fox  ^*c.  5  W. 
H.  &  G.  724;  Overton  v.  Freeman  ^*c.  U  Com.  Bench  (2  J. 
Scott)  871,  73  Eng.  Com.  Law  Rep.  871.  There  is  a  case  of 
a  contract  by  the  West  London  water  works  company  with 
certain  pipe  layers  to  lay  down  iron  pipes  for  the  conveyance 
of  water  through  the  different  streets  of  the  metropolis,  in 
which  it  appeared  that  the  pipe  layers  hired  the  men  actually 
employed  to  do  the  work,  and  these  men  in  laying  the  pipes 
left  a  quantity  of  rubbish  in  the  street,  without  any  light  suffi- 
cient to  shew  it,  or  watchmen  to  warn  passengers  of  their 
danger,  and  the  consequence  was  that  a  coach  driven  by  the 
plaintiff  was  overturned,  his  leg  was  broken,  and  he  was  ren- 
dered a  cripple  for  life.  The  question  being  whether  the  ac- 
tion ought  not  to  have  been  against  the  pipe  layers,  Lord  El- 
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lenborough  said  he  had  no  doubt  the  water  works  company 
was  liable,  and  the  plaintiff  had  a  verdict.  Matthews  v.  West 
London  Water  Works  Co,  3  Camp.  402.  This  decision  made 
at  nisi  prius  was  cited  but  not  regarded  in  Overton  v.  Free' 
man,  where  the  defendants  had  contracted  to  pave  certain  por- 
tions of  a  parish,  and  entered  into  a  sub-contract  with  one  War- 
ren to  pave  the  street  in  question.  He  employed  labourers  to 
work  under  him;  and  they  so  placed  curb  stones  on  the  path- 
way as  to  obstruct  it  and  constitute  a  public  nuisance,  in  con- 
sequence of  which  the  plaintiff  fell  over  them  and  was  injured. 
It  was  urged  that  the  defendants  were  liable  in  respect  of  this 
being  a  public  nuisance ;  but  this  ground  did  not  prevail ;  the 
case  was  held  to  fall  within  the  principle  that  the  sub-contrac- 
tor, and  not  the  person  with  whom  he  contracts,  is  liable  civilly 
as  well  as  criminally  for  any  wrong  done  by  himself  or  his  ser- 
vants in  the  execution  of  the  work  contracted  for.  The  de- 
fendants not  having  personally  interfered  or  given  any  direc- 
tion as  to  the  performance  of  the  work,  but  merely  having 
contracted  with  a  third  person  to  do  it,  were  held  not  respon- 
sible for  an  unauthorized  and  unlawful  act  of  such  third  per- 
son in  the  course  of  it.  The  original  contractors  might  be 
equally  liable  with  the  sub-contractor,  if  they  in  any  manner 
directed  or  countenanced  the  act  complained  of.  But  there 
was  no  pretence  for  so  charging  the  defendants  here :  they 
had  contracted  with  Warren  to  lay  down  the  curb  stones  in  a 
particular  way — not  to  so  place  the  stones,  and  so  negligently 
leave  them,  as  to  occasion  injury  to  the  plaintiff. 

The  decision  in  Overton  v.  Freenmn  was  followed  in  Pea* 
chey  V.  Rowland,  13  Com.  Bench  (4  J.  Scott)  185,  76  Eng. 
Com.  liaw  Rep.  185.  Here,  said  Maule,  J.,  the  true  result  of 
the  evidence  was,  that  **  the  defendants  had  nothing  whatever 
to  do  with  the  wrongful  act  complained  of;  they  employed 
somebody  to  do  something  which  might  be  done  either  in  a 
proper  or  an  improper  manner ;  and  he  did  it  in  a  negligent 
and  improper  manner,  and  injury  resulted  to  the  plaintiff."  So 
in  Gayford  v.  Nicholls,  9  W.  H.  &  G.  708,  where  the  defen- 
dant entered  into  an  agreement  with  a  contractor  that  he  should 
do  certain  work,  and  it  was  alleged  that  the  workmen  employed 
by  that  contractor,  whilst  they  were  on  certain  land  by  the 
defendant's  permission,  had,  from  want  of  due  care,  injured  the 
plaintiff's  property,  or  had  carried  away  the  plaintiff's  mate- 
rials, it  was  considered  that  no  action  would  lie  against  the 
defendant ;  the  acts  complained  of  being  done  not  by  the  de- 
fendant, or  any  person  authorized  by  him  as  his  servant,  but 
by  the  contractor's  servants. 
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5.  Liahility  for  employing  contractor  to  do  an  illegal  act. 

The  cases  in  which  a  contractor  was  employed  to  do  a  thing 
perfectly  lawful,  are  very  different  from  the  case  of  defendants 
who  employ  contractors  to  do  a  thing  illegal  in  itself.  If  a 
contractor  shall  be  employed  to  do,  and  shall  do,  such  a  thing, 
the  employer  is  responsible  for  it,  as  if  he  did  it  himself.  El- 
lis V.  Sheffield  Gas  Consumers  Co.  2  El.  &  Black.  767,  75 
Eng.  Com.  Law  Rep.  766.  In  this  case  the  defendants,  not- 
withstanding they  had  no  right  to  break  up  the  streets  at  all, 
contracted  with  a  firm  to  break  up  the  same,  and  in  so  doing 
to  heap  up  earth  and  stone,  so  as  to  be  a  public  nuisance. 
What  was  thus  done  in  pursuance  of  the  directions  of  the  de- 
fendants, contained  in  their  contract,  being  the  primary  cause 
of  the  accident  from  which  the  plaintiff  sustained  damage,  the 
defendants  were  not  exempted  from  liability  merely  because  of 
the  contract. 


CHAPTER  LXXXI. 


HOW    FAR   A    MASTER    IS    LIABLE    TO    A    SERVANT    FOR    AN    INJURY 
SUSTAINED    IN   THE    MASTEr's    SERVICE. 

1.  Generally^  one  servant  injured  by  the  negligence  of  ano- 
ther servant^  in  the  course  of  their  common  employment, 
cannot  recover  datnages  against  the  master. 

When  a  servant  employed  to  go  with  goods  in  a  van  con- 
ducted by  another  servant,  was,  by  reason  of  the  van  break- 
ing down,  thrown  to  the  ground  and  injured,  and  for  this  in- 
jury an  action  was  brought  against  the  master,  it  was  consi- 
dered that  from  the  mere  relation  of  master  and  servant  no 
contract,  and  therefore  no  duly,  could  be  implied  on  the  mas- 
ter's part  to  cause  the  servant  to  be  safely  and  securely  carried, 
or  to  make  the  master  liable  for  damage  to  the  servant  arising 
from  any  vice  or  imperfection,  unknown  to  the  master,  in  the 
carriage  or  in  the  mode  of  loading  and  conducting  it.  In  such 
an  employment  the  servant  must  have  known  as  well  as  his 
master,  and  probably  better,  whether  the  van  was  sufficient, 
whether  it  was  overloaded,  and  whether  it  was  likely  to  carry 
him  safely.  To  allow  this  sort  of  action  to  prevail  would  be 
an  encouragement  to  the  servant  to  omit  that  diligence  and 
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caution  which  he  is  in  duty  bound  to  exercise  on  the  behalf 
of  his  master,  to  protect  him  against  the  misconduct  or  negli- 
gence of  others  who  serve  him,  and  which  diligence  and  cau- 
tion, while  they  protect  the  master,  are  a  much  better  security 
against  any  injury  the  servant  may  sustain  by  the  negligence 
of  others  engaged  under  the  same  master  than  any  recourse 
against  the  master  for  damages  could  possibly  afford.  Priest' 
ley  V.  Fowler,  3  M.  &  W.  1 ;  4  M.  ifc  W.  6.  The  same  prin- 
ciple — that  in  the  case  of  a  servant  injured  by  the  negligence 
of  another  servant  in  the  course  of  their  common  employ- 
ment, he  or  his  relatives  are  disentitled  to  recover  damages 
against  the  master — was  acted  on,  where  it  appeared  that  the 
plaintiff's  husband  was  a  workman  employed  by  the  defen- 
dant to  assist  in  the  erection  of  a  building,  and  in  consequence 
of  the  misconstruction  of  the  scaffold  a  part  of  it  broke  and 
the  plaintiff's  husband  fell  to  the  ground  and  was  killed.  It 
not  being  suggested  that  the  person  who  had  erected  the  scaf- 
fold, or  assisted  in  the  erection  of  it,  was  a  person  deficient  in 
skill,  or  an  improper  person  to  be  employed  for  that  purpose, 
there  was  a  verdict  for  the  defendant.  Wigmore  v.  Jay,  5 
W.  H.  &  G.  354. 

The  principle  of  Priestley  v.  Fowler  has  been  approved  in 
the  United  States  by  courts  of  several  of  the  stales.  Brown  v. 
Maxwell,  6  Hill  592.  It  has  been  frequently  acted  on  in  an  ac- 
tion against  a  railroad  company  by  one  of  its  agents.  It  was  so 
acted  on  in  South  Carolina  in  1841,  Murray  v.  <S.  C.  Rail- 
road Co,  1  McMul.  385 ;  in  Massachusetts  in  1842,  Farwell 
V.  Boston  Sf  Worcester  Railroad^  4  Metcalf  49 ;  Hayes  v. 
Western  R,  Co.  3  Cush.  270 ;  in  New  York  in  1849,  Coon  v. 
Syracuse  (f  Utica  R.  R.  Co,  6  Barbour  231 ;  and  in  England 
in  1850,  Hutchinson  v.  Railway  Co,  5  W.  H.  &  G.  349. 
"  The  principle,"  says  Alderson,  B.,  "  is  that  a  servant  when 
he  engages  to  serve  a  master  undertakes,  as  between  him  and 
his  master,  to  run  all  the  ordinary  risks  of  the  service,  and 
this  includes  the  risk  of  negligence  on  the  part  of  a  fellow 
servant,  whenever  he  is  acting  in  discharge  of  his  duty  as  ser- 
vant of  him  who  is  the  common  master  of  both." 

As  between  the  company  and  their  own  servants,  there  is 
not  to  be  cast  on  the  jury  the  duty  of  fixing  the  number  of 
servants  which  the  company  ought  to  have.  If  a  servant 
thinks  that  he  is  in  danger  by  reason  of  the  want  of  a  suffi- 
cient number  of  fellow  servants,  he  should  decline  the  service. 
After  being  engaged  in  the  same  work  for  several  months, 
without  making  any  complaint  as  to  the  inadequacy  of  the 
means  employed,  his  case  will  fall  within  the  maxim  volenti 
nan  Jit  injuria,  Skipp  v.  Eastern  Counties  Railway  Co.  9 
W.  H.  &  G.  223. 
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2.  Notwithstanding  the  general  rule^  master  may  be  liahU 
if  he  exposes  his  servant  to  unreasonable  risks.  Liabili- 
ty does  not  exist  if  injury  was  the  result  of  the  servants 
own  rashness. 

The  general  principle  acted  on  in  Hutchinson  v.  Railway 
Co.  it  is  observed  by  Alderson,  B.,  must  be  taken  with  the 
qualification  that  the  master  shall  have  taken  due  care  not  to 
expose  his  servant  to  unreasonable  risks.  5  W.  H.  &  G.  349. 
In  Ohio,  when  a  collision  between  trains  on  a  railroad  running 
in  opposite  directions  occurred  because  information  of  a  change 
of  the  place  of  passing  was  given  to  the  conductor  and  en- 
gine-man of  one  train,  and  not  of  (he  other,  an  engine-man 
injured  by  reason  of  such  collision,  maintained  au  action 
against  the  railroad  company.  Little  Miami  R.  Co.  v.  Ste- 
vens, 20  Ohio  436.  "  The  servant,"  says  Alderson,  B.,  "  when 
he  engages  to  run  the  risks  of  his  service  including  those  ari- 
sing from  the  negligence  of  fellow  servants,  has  a  right  to  un- 
derstand that  the  master  has  taken  reasonable  care  to  protect 
him  from  such  risks  by  associating  him  only  with  persons  of 
ordinary  skill  and  care."     5  W.  H.  &  G.  349. 

A  master  employing  servants  upon  any  work,  particularly 
a  dangerous  work,  is  not  to  induce  them  to  work  under  the 
notion  that  they  are  working  with  good  and  sufficient  tackle, 
whilst  he  is  guilty  of  negligence  in  employing  improper  tackle. 
A  case  has  been  put  of  a  rope  going  down  to  a  mine.  "  I 
take  it,"  said  Lord  Cranworth,  that  "  if  the  master  of  a  man 
negligently  puts  a  rope  that  is  so  defective  that  it  will  break 
with  the  weight  of  a  man  upon  it,  he  is  responsible.  Pater- 
son  V.  Wallace,  28  Eng.  Law  &  Eq.  50.  This  action  was 
upon  the  ground  that  the  masters  had,  through  their  agents, 
carelessly  left  a  very  large  stone  on  the  roof  of  a  mine  in  so 
dangerous  a  position,  that  the  workman,  when  engaged  in 
digging  out  the  coal,  owing  to  their  negligence,  lost  his  life. 
It  was  considered  that  the  plaintiffs  were  entitled  to  recover 
if  the  stone  was  in  a  position  in  which  it  was  dangerous  ow- 
ing to  the  master^s  negligence  ;  and  if  the  accident  was  the 
result  of  that  negligence,  and  not  of  unjustifiable  rashness. 

A  party  who  rushes  into  danger  himself,  cannot  say  to  the 
defendant:  that  is  owing  to  your  negligence.  S.  C.  The 
defendant  has  a  right  to  insist  that  the  plaintiff  should  not 
have  been  the  heedless  instrument  of  his  own  injury.  Brown 
v.  Maxwell,  6  Hill  592. 

The  parties  who  may  sue  and  be  sued,  the  form  of  action, 
the  frame  of  the  declaration,  and  the  rules  generally  of  plead- 
ing and  proceeding  will  be  found  treated  of  in  the  next  volume. 
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Action  for,  568 

ACCEPTANCE. 

For  acceptance  of  bill  of  exchange, 
see  Unsealed  iTutrumerUs,  noa,  J 1-17, 
and  145-63 

Acceptance  in  blank  is  valid  in  third 
person's  hands,  132 

Accommodation  acceptance  is  binding, 

tho'  holder  knew  its  character,    232 

Acceptance  held  for  accommodation, 

if  payable  at  drawer's  house,    185 

When  acceptance  of  guaranty  must  be 
notified,  292-4 

Acceptance  for  honour,  or  supra  pro- 
test ;  its  nature  and  undertaking, 

179-80 

ACCOMMODATION  PAPER. 

Liability  on ;  see  Unsealed  Instruments^ 
no.  50,  and  232-4 

If  taken  without  fraud  and  for  value, 
is  negotiable  after  due,  tho'  accept- 
ed on  condition  of  not   ncgotiatins?, 

253 
If  without  consideration,  is  subject 
to  all  equities  against  assignor, 

253-4 

Acceptance  held  for  accommodation,  if 

bill  payable  at  drawer's  house,     \^b 

Whether  drawer  is  entitled  to  notice  of 

dishonour,  185 

Recovery  by  one  paying  such  paper, 

4:i5-7 

Acconmodation    endorser    is    surety; 

how  far  liable,  '  274 

ACCOUNT. 

If  stated,  will  support  action  for  money 
received,  489 


So,  factor's  implied  promise  to  account, 

4Hd-U 

ACTIONABLE  WORDS. 

See  Slander. 

ACTIONS. 

For  any  specific  form  of  action,  see  its 
appropriate  title. 

ADMIRALTY  JURISDICTION. 

Once  attaching,  is  undivested,  tho'  com- 
mon law  courts  might  try  case, 

552-3 


ADULTERY. 
Husband's  action  for, 

AGENT. 
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1.  Principals  liability. 

For  action  on  agent's  contracts,  see 

Promises,  jieiion  on,  nos.  12-16,  and 

4053 

When  principal  liable  for  agent's  tor- 
tious acts,  see  Wrongdoer,  nos.  l(H-€, 
and  699-710 

When  agent's  poyments  bind  principal, 

447 

What  requisite  to  empower  agent  to 
execute  or  alter  deed,  13-14 

His  delivery  of  nei^otiable  paper,  tho' 
against  orders,  is  valid,  224-5 

Whether  principal  liable  for  agent's 
false  representations,  620 

Not  liable  for  subagent's  acts,      703-^ 

Commissioners  of  streets  not  liable  for 
dama::e  by  a'^^ent's  neglect  to  close 
tunnel  at  night,  699 

Contractor,  or  one  carrying  on  indepen- 
dent business,  is  not  agent  of  the 
company  employing  him,  703-5 

How  if  employed  in  illegal  act,   710 
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Whether  company,  empowered  to  dis- 
miss contractor's  servants,  are  lia- 
ble for  their  acts,  708-9 

2.  JgenVi  liability 

For  his  tortious  acts,  see  Wrongdoer , 
nos   101-6,  and  699-710 

Action  against  agent  recovering  money 
in  his  own  name,  477 

How  far  au'cnt  liable  for  money  paid 

him  on  illet^al  contract,  or  by  mistake 

or  compulsion,  480, 2-5 

How  if  he  has  paid  over  to  principal, 

4b3-5 

Liable  as  for  money  received,  if  he 
cancel  his  own  debt  with  that  due 
principal,  or  pass  it  to  his  private  ac- 
count, 487-3 

How  factor  not  accounting  is  liable, 

488-9 

Acceptance  of  bill  of  exchange  by  pre- 
tended agent  in  principal's  name 
binds  himself,  151 

ALTERATION. 

Its  eilect  on  Unstaltd  Instrument ;  see 
that  title,  nos.  2-6.  On  Deed  or  Bond ; 
see  Sealed  Instrument,  nos.  3*6. 

APPRENTICE. 

Father's  right  to  apprentice  child, 

5623 

Who  liable  for  medical  services  to  ap- 
prentice, 330 

If  father  or  guardiaii  sign  indentare,  it 
may  be  mere  assent,  and  not  covenant 
of  l^ilhful  service,  39 

Action  aviainst  deserting  apprentice,  or 
one  harbouriDg  or  enticing  him  away; 
see  M'rougdoer,  nos.  14-15,  and  5()3-7 

ARBITRATOR. 

Whether  without  express  contract  or 

promise  he  can  recover  foe  services, 

4UQI.3 

ARREST. 

Action  for  malic iou;»  nrrest ;  see  F^mIm 
ItHynn/turunt,  and  57^9 

;  Hl»  lien,  wbat  it  is  and  what  roBsriK^ 

ASSAULT.  5W 

Action  for,  531     Hi5  action  tor  sktuier  of  profneioaal 

character.  4l^^\i 

ASSETS^  ActiML  a^-miost  kim  for  Mcfeetcria- 

i      coopelencv,  3l.»?^ 

At  tH^uinoa  Inw,  heir  not  booad  bv  co>     How  if  he  recover  noaey  ia  hb  «vb 

veuiaai  lutUf^  nsi»eti  iiesee«icd^ '    71^  ,      aame.  477 

\>t  »^^t  a:^  to  eovenuts  iidkecettt  in  i  How  U^  ke  take  fall  Mteam  lbr*Ml 


ASSIGNMENT. 

Of  term  or  reversion ;  see  Promises,  ac- 
tion on,  nos.  32-42 ;  and  Cotenani, 
nos  16-32. 

Of  negotiable  paper ;  see  Unsealed  In- 
sirumenty  nos.  44-59. 

Of  paper  not  negotiable ;  see  Id.  60-86. 

How  assignee  of  judgment  may  sue  on 
ex'or's  bond,  129-30 

Assignment  of  fire  insurance  policy, 

302-3 

Effect  of  assignment  in  bankruptcy, 

9b-9 

Blank  assignment  filled  by  assignee 
will  sustain  action,  397 

Oral  assignment  of  debt,  bond  or  note, 

256-7 

When  in  Va.  and  Ky.  assignment  is 
proof  of  value  received,  457-8 

Assignee's  rights  in  bonds  assigned  ts 
security,  461 

Part  assignee  of  negotiable  paper  can- 
not sue,  854 

Assignee's  liabilities ;  see  Coveuamt^uos. 
16^,  and  101-3 

ASSIGNOR  AND  ASSIGNEE. 

See  jSssigmmeni, 

ASSUMPSIT. 

Arises  on  contract  not  nnder  seal,  tod 
without  debt  or  penalty,  69 

How  dbtingnished  firom  covenant, 

45-59 

Lies  for  use  and  occupation  of  land ; 
see  Promises,  ociMm  oa,  nos.  :i5-6, 
and  369-76 

For  cosurety's  contribution,  440 

On  endorsement  of  note  unendorsed  by 
payee,  *B 

Oa  oiral  promise  to  pay  bead  to  asnr 
nee,  iJ6 

ASSURANCE  POUCT. 

See  iassroaor. 

ATTORNEY. 
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How  liable  for  directing  improper  ar- 
rest, 652 

ATTORNMENT. 

See  Promises,  action  on,  no.  33,  and 

367-8 

Whether  grantee  of  rent,  if  he  attorn, 

can  sue  on  lessee's  covenant,         77 

AUCTIONEER. 

How  if  he  take  one  note  for  goods  of 
various  owners  sold  by  him  ;  rights 
and  remedies  of  the  claimants,    510 

AVAL. 

Is  a  guaranty  of  payment  of  bill  of  ex- 
change, 298 
In  what  countries  negotiable,  and  how, 

29tl 

AVERAGE,  GENERAL. 

See  Promises,  action  on,  nos.  43-8,  and 

386-94 

AWARD. 

How  time  enlarged  by  endorsement  on 
deed,  23-5 

B 


BAILMENTS. 

1.  Whose  is  loss  by  fire  of  thing  bailed. 

When  wheat  sent  to  mill  to  be  ground 
is  bailor's  loss,  514-15 

2.  Gratuitous  bailee. 
When  he  is  such,  515 

How  far  liable  for  negligence,         515 

3.  Bailee  of  slaves. 

Liability  of  hirer  employing  slaVe  con- 
trary to  agreement,  516 

Whether  hiring  implies  contract  to  re- 
deliver, 516-17 

4.  Lien  on  thing  bailed. 
How  it  arises,  and  for  whom,    517,  21 
Bailee  must  have  continuing  right  of 
possession,  520 

Is  in  general  personal  and  not  assi'jrn- 
able,  nor  gives  right  to  sell ;  how 
when  deposit  is  security  for  money 
loaned,  521 

Owner  cannot  reclaim  till  lien  dis- 
charged, 517 


5.-  Lien  of  factor,  banker,  attorney  or 

wharfinger. 

When  factor's  lien  arises,  and  to  what 

extends,  518 

Whether  to  general  balance,        518 

How  as  to  banker's  lien,  518-19 

Attorney's  and  wharfinger's  lien,    519 

No  lien  for  wharfage,  if  usage  gives 

time  for  payment,  519 

6.  Warehouseman's  lien. 
Its  extent  and  limitations,  519 

How  warehouseman  differs  from  car- 
rier, 540 

7.  Lien  of  mechanics  and  other  persons 

of  skill. 
What  it  is  and  when  arises,  519-20, 21 
To  what  trade  it  extends ;  exceptions, 

520-21 

8.  Waiver, 
Lien  is  controlled  by  contract,  and  cea- 
ses if  incompatible  with  it,  521 
For    Carriers   and    Innkeepers,  see 
those  titles. 

BAILOR  AND  BAILEE. 

See  Bailments. 

BANKER'S  LIEN. 

What  it  is  and  what  embraces,    518-19 

BANK-NOTE. 

Bank  notes  recoverable  in  action  for 
money  received,  486-7 

When  receipt  by  mistake  of  counterfeit 

or  worthless  notes  gives  recovery, 

426-7, 55-6 

Payer  of  bad  notes  into  bank  must  have 
immediate  notice ;  why,  468 

BANKS  AND  BANKERS. 

Liable  for  agent's  failure  to  notify  dis- 
honour, 397 
Custom  as  to  such  notification,     198 

Action  by  or  against  bank  for  money 
lent,  432-4 

How  if  bank  pay  forged  check,    432-3 

How  if  it  pay  its  own  certificate,  with 
payee's  name  forged,  469 

Certificate  of  deposit  has  been  treated 
as  promissory  note,  167 

Bank  check  is  not  a  subject  of  dona- 
tion causa  mortis,  493-4 

BANKRUPTCY. 

Assignment  of  lease  in  bankruptcy,  98 
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BEARER. 

Note  to  bearer,  without  other  payee,  is 
good,  1(>8 

Effect  of  endorsement  on  negotiable 
paper  payable  to  bearer,  222 

BILL  OF  EXCHANGE. 

See    Unsealed  Instrumenisy  nos.   1-17, 

and  25-59 

Whether    blank    signature    empowers 

agent  to  fill  up  and  deliver  bill,  14 
How  bank  paying  bill  discounted  and 

endorsed  may  charge  prior  endorser, 

433-4 

Remedy    in  Va.  if  foreign  bill   lost, 

457 
What  remedy  payer  of  forged  bill  has, 

46H-9 
How  if  bills  on  illegal  consideration 

paid,  '  471.511 

Whether  guaranty  of  bill  of  exchange 

is  negotiable,  21)8-9 

BILL  OF  LADING. 

Whether  endorsee  is  liable  for  freight 
which  consignee  was  to  pay,   410-11 

How  it  may  vary  ship  carrier's  liability, 

628-5^ 

How  used  in  sale  or  assignment  of 
goods,  see  Owner  of  goods,  Action 
by,  nos.  d-10,  and  5U1-6 

BLANK. 

Signature  or  endorsement  in  blank; 
see  Unsealed  Instruments,  nos.  1,  2, 
and  Sealed  Instruments,  nos.  3,  4. 

BOARDINGHOUSE  KEEPER. 

Whether  liable  as  innkeeper,  54 1 

BOND. 

See  Sealed  Instruments,  nos.  8,  9,  and 

9-21 

In  Pa.  promissory  note,  if  sealed  is 

a  bond,  J 71 

Bond  for  property  at  fixed  price  is  pay- 
able in  money  after  failure,  57-8 
If  price  not  fixed,  breach  gives  dam- 
>    ages,  but  not  action  of  debt,       58 

Id  Va  heir  may  brinjj  debt  for  penalty 
of  bond  for  quiet  enjoyment,  76 

Who  may  sue  on  ex'or's  bond,     129-30 

What  recoverable,  for  escape,  on  shcr- 
ilTs  bond,  583-4 

Whether  ex;iungiDg  credit  will  avoid 
bond,  31 

How  avoided  by  aitentiony  27-9 


Condition  endorsed  at  execution  is  vt- 
lid,  and  breach  gives  action,  23 

1.  For  indemnity. 

To  recover  on  bond  to  indemnify,  da- 
mage must  be  shewn,  118 

When  bond  to  indemnify  against  pay* 
ment,  broken ;  when  against  all  con- 
sequences or  costs,  IIB 

How  in  Va.  as  to  bond  against  dama- 
ges to  be  awarded,  119 

Deputy  sheriff's  liability  on  indemnity 
bond  for  failure  to  pay  over  money, 

121-2 

2.  Consideration. 
Bond     without    consideration     valid, 

3M64 
Bond  for  past  seduction  valid ;  for  fu- 
ture illicit  cohabitation,  void,      32-3 
Illegality  of  consideration  vitiates  bond, 

32-4 

When  bond  is  good  in  part  and  void  for 

the   rest;    how    common- law   differ 

from  statute  bonds,  35-6 

Consideration  di^provable  in  endorsee's 

hands  in  Pa.,  171 

3.  .Assignment, 
Bonds  negotiable  by  statute  in  N.  C, 

267-8 

But  must  be  endorsed,  though  paya- 
ble to  bearer,  *ib7 

What  equities  allowed  obligor,    268 

Assignor  liable  as  surety,  269 

How  assignable  in  the  different  U.  S., 

62  71 
Oral  assignment,  2")6-7 

What  in  Ky.  the  measure  of  recovery 

by  assignee  of  bond  for  land,     272^ 
What     recoverable    by     assignees   of 

bonds  in  general,  171.273-5 

When  set  off  allowed  against  assiffnee 

of  bond,  see    Unualed  Instrumenit, 

nos.  63-71, 
Bond,  though  secured  by  mort?a!re  od 

land,  may   pass   by   donation  cauM 

mortis,  493 

BRAND. 

Action  against  one  using  another's 
brand,  628 

Provision  in  Va.  Code  as  to  floor  and  to- 
bacco brands,  ^ 

CARRIERS. 

Who  are  not  carriers,  522 

1.    JciTTyflUMu 

Held  to  be  earriersy  5224 
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Their  duties,  and  liabilities  for  negli- 
gence, bt'i-'i 
How  limited,  523 

2.  Owners  of  coaches y  vessels,  steamboats 
and  railroads. 

When  coachman  liable  as  carrier,    524 

How  as  to  owners  of  ships  and  steam- 
boats, 524 

Railway  companies  commonly  made  so 
by  statute ;  their  liabilities,  525 

3.  Action  for  refusing  to  carry. 

Carrier  is  bound  to  carry  goods  offered 
in  accordance  with  his  public  profes- 
sion, 525 

Agreement  for  hire  not  requisite,  as  he 
may  have  quantum  meruit,  525 

If  carria^ie  gratuitous,  he  is  still  liable, 
but  less  strictly,  525 

How  far  liability  limited  by  special  ac- 
ceptance, 529-30 

By  Code  Va.,  if  carriers  not  incorpo- 
rated, one  or  more  may  be  sued  with- 
out the  rest,  538 

4.  How  far  carrier  is  insurer.  How  as 
to  stares. 

Carriers  held  insurers,  and  liable  for 
casualties  not  by  act  of  God  or  pub- 
lic enemies,  526 
How  rule  limited  in  S.  C  ,  526 
Views  of  Story,  J.  and  Cowen,  J., 
52t)-7 
How  act  of  God  defined  in  Va.,   527 

Slaves  held  rather  passengers  than 
goods ;  the  reason,  527 

5.  Protection  against  imposition. 

How  far  misstatement  or  fraudulent 
concealment  of  nature  of  goods  will 
discharge  carrier,  527-e  j 

When  not  liable  for  what  is  not  bag- 
gage, 62H  I 
What  is  considered  baggage,        528 

6.  Restriction  in  trill  of  lading. 

How  it  may  vary  ship  carrier's  liabil- 
ity; construction,  52r:i-9 

Damage  by  rats  not  implied  excep  ion, 
though  cats  kept,  529 

7.  Notice  or  special  acceptance  limiting 

liability. 
Such  acceptance  void  in  N.  Y. ;  secus 

in  England,  52U-30 

In  England  notice  restricts  liability  for 

lut^gage,  530-31 

A  bye-law,  unknown  to  passenger, 

and  unpublished,  is  not  notice,  531 

General  carrier  is  insurer,  but  liability 

limited  by  notice,  531 


Notice  disclaiming  liability  for  valuable 
articles  unless  entered  and  higher 
paid  for,  is  valid ;  carrier's  knowl- 
edge of  value  immaterial,         531,  4 

Dissent  expressed  to  agent  who  cannot 
vary  terms  is  void,  533 

Knowledge  of  notice  implies  special 
contract;  how  knowledge  inferred; 
how  if  notice  by  placard,  533-4 

General  doctrine  well  settled  in  Eng- 
land and  some  of  the  U.  S. ;  contra 
in  NY.,  531-2 

How  in  Supreme  ct.  U.  S.,         532-3 

8.  Negligence. 

If  pit's,  negligence  cause  loss,  it  may 
bar  recovery,  534 

If  carrier's,  his  notice  may  not  protect 
him;  examples,  534-5 

Does  negligence  differ  from  misfeas- 
ance, or  gross  negli;;ence  ?  535 

Case  of  exemption  by  notice,  notwith- 
standing negligence,  535-6 

9.  Liability  altered  by  statute. 
Act  1  Will.  4 ;  its  object  and  construc- 
tion, 536 
Liability   for  felonious  acts   of  ser- 
vants; who  are  servants,       536-7 
Not  altered  by  notice,  but  is  by  spe- 
cial contract ;  how  made,  537 
Like  provisions  proposed  by  Revisors 
Code  Va. ;  not  adopted,             537-ri 

10.   When  liability  begins  and  ends. 
Begins  with  receipt  of  goods,        538-9 
And  is  for  distance  agreed,  though 
part   by  another  company's   con- 
veyance,  who   changed    place   of 
delivery,  '    531),  609  70 

Ends   with   delivery ;  what   sufficient, 

539-40 
If  bill  of  lading  silent,  custom  gov- 
erns, 540 
How  if  goods,  placed  in  carrier's  ware- 
house, because  no  one  received  them, 
are  burnt,                                         540 
11.  Carrier's  lien. 
What  it  is,                                          540 
How  far  notice  to  that  effect  will  create 
lien  on  general  balance,           540  41 
Carrier  cannot  sell  but  in  case  of  ne- 
cessity, 506 
For  action  against  carriers  of  persons, 
see  Wrongdoer,  nos.   79,  30,  and 
666-70 

CASE. 

Master  liable  for  injury  by  mistake  or 
want  of  skill  of  servant,  not  in  tret- 
pass,  but  in  ccue ;  difference  of  re- 
covexy,  703 
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CATTLE. 

Action    for    trespass    by   cattle ;    see 

Wrongdoer,  nos.  69-71,  and      645-50 

For  injuries  to  cattle,  see  Id.  nos.  72, 

3,  and  650-55,861 

CHATTEL. 

Action  on  contract  of  sale  ;  see  Promi- 

teSf  action  on,  nos.  29-3],  and  35cJ-64 

Also,  Owner  of  goods,  action  by,  nos. 

J -14,  and  4iJ5-514 

For  false  representation  or  conceal- 
ment of  defect,  627-8 

Covenant  in  sale  of  chattels,  56-7 

Warranty  of  chattel  is  personal,  and 
will  not  pass  to  assignee,  1 13 

What  requisite  to  recovery  on  warran- 
ty of  title,  113 

CHECK. 

To  charge  drawer,  presentation  for 
payment  requisite,  173 

Bank  check  not  a  subject  of  donation 
causa  mortis,  493-4 

CHILD. 

How  far  parent  liable  for  support  of 
child ;  see  Promises,  action  on,  nos. 
25-7,  and  350-53 

Father's  action  for  injury  to  child, 

555-6,  d,  662-3 
For    seduction    of   daughter  ;    see 
Wrongdoer,  nos.  11,  12,  and 

656-62 

CLERGYMAN. 

His  action  for  slander  of  professional 
character,  608-10 

CLERK  OF  COURT. 

Liable  if  he  act  without  authority,  569 

But  protected  by  judge's  order,  though 

wrong,  569 

CLOSE. 

See  Enclosure, 

CLUB  OR  COMMITTEE. 

Action  against  members  on  contracts 

made  on  behalf  of  their  associations, 

337-tt 


COACH  OWNERS. 
Their  liabilities  as  carriers^ 
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COLLOQUTOM. 

Its  ase  and  scope,  603-4 

COMMISSIONERS  OF  STREETS. 

Liable  for  wanton  and  oppressive  use  of 
powers,  6'JS 

Not  liable  for  damage  by  agent's  ne- 
glect to  close  tunnel  at  night,      699 

COMMON  CARRIER. 

See  Carriers. 

CONDITION. 

Endorsed  on  sealed  instrument  when 
executed  is  valid,  and  action  lies  for 
breach,  23 

CONDITION  PRECEDENT. 

Definition  well  settled  both  in  England 
andU.  S.,  59-60.411 

When  mutual  covenants  are  mutual 
conditions,  60 

1 .  Day  of  payment. 

If  afler  thing  to  be  done,  no  action  be- 
fore, 60 
Secus,  if  it  is  or  may  be  before,     60 

Rent  payable  to  third  person,  on  which 
mortgage  to  be  surrendered — pay- 
ment is  precedent,  61 

Money  payable  before  consideration — 
payment  independent ;  if  after,  con- 
sideration independent,  61 

2.  Condition  sometimes  divisible. 
Covenant  and  condition,  one  in  form, 
may  be  several  in  fact,  and  give  se- 
veral actions,  61-2, 4 
But  proof  is  on  party  seeking  to  se- 
ver, 62 
Case  of  condition  not  severable,    62 

3.  Payment  by  instalments. 
Two  instalments  payable  before  build- 
ing finished,  but  on  certain  progresi 
made ;    the   third   after ;    covenants 
held  independent  throughout,         62 
Decision  followed  in  N.  Y.  and  Ky., 
but  since  overruled  in  those  states, 
and  in  Mass.,  Maryld.,  Conn,  and 
Va.,  62-3 

If  payment  to  be  for  service  first  ren- 
dered, service  is  precedent  and  mast 
be  averred,  64 

How  rule  applied,  64-5 

4.  Purchase  of  land. 
How  if  day  fixed  for  payment  and  noBt 
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for  conveyance;  what  vendee's  re- 
medy, 65 
If  payment  and  conveyance  to  be  to- 
gether, neither  has  action  till  his  part 
done  or  tendered  ;  examples,  (io-fi 
Such  covenants  held  dependent  in  U. 
S.  unless  disproved ;  examples,  66-7 

5.  Dependent  and  independent  itipnla- 

tions  as  to  same  subject. 

So,  if  payment  to  be  in  three  instal- 
ments, and  on  third,  conveyance,   67 

So,  if  contract  to  serve  a  year,  and  pay- 
ments monthly,  67-8 

6.  Failure  of  consideration  in  less  im- 

portant part. 

If  breach  not  the  essence,  and  may  be 

compensated,  covenant  stands,    68-9 

Pollock,   C.  B.'s   remark   as  to   ex 

post  facto  construction,  ii\) 

Record  must  shew  imrt  performance  to 
be  substance  of  contract,  6!» 

Apprenticeship  to  learn  the  trade  of 
auctioneer,  appraiser  and  corn  fac- 
tor— held,  any  branch  discontinued 
impairs  substance,  70 

7.  If  party  refuse  or  prevent  perfor- 

mance. 
Though  covenants  independent,  party 
refusing  performance  cannot  recover, 
7()-7l 
When  such  covenants  to  be  performed 
at  same  time,  what  tender  requisite  ; 
how,  if  other  party  prevent,  71 

Ship  offered   for   voyage,   gives   no 
action  for  sum  to  be  paid  on  dis- 
charging cargo,  71-2 
So  as  to  offer  to  build,  and  failure 
through  other  parly's  default.     72 
Yet  damages  in  such  case  recover- 
able pro  tanto,  72-3 
General  rule  as  to  requisites  of  valid 
tender,  71-*-^ 

CONSIDERATION. 

See  Promises,  action  on,  nos.  1  -1 1 ,  82-3 ; 
also  Sealed  instruments,  no.  12,  and 

31-6 

As  to  bill  of  exchange,  see  Unsealed  In- 
strumentsj  nos.  7, !). 

As  to  negotiable  note,  see  //f.,  nos.  18, 
J9. 

Want  of  consideration   is   defence  to 

suit  on   negotiable    paper    between 

immediate  parties,  241-2 

When    it  is  in   bttnafide  endorsee's 

hands,    see  Unsealed  Instruments, 

no.  55,  and  243H 

Consideration  implifd  till  disproved 
against  assignor  of  paper  not  neco- 
tUble,  272 


What  the  measure  of  recovery  by  as- 
signees of  bonds,  273-5 
What  needed  to  support  guaranty,   284 
What  to  support  promise  to  indemnify, 

29M 

Consideration  valid  if  apparently  legal, 

though  injuring  another,  300 

How   illegality    affects    consideration, 

32.  47d-b2.  242  8.  21'9.;300 

CONSIGNOR  AND  CONSIGNEE. 

Their  rights  in  respect  to  goods  con- 
signed ;  see  Owner  of  goods,  action  by, 
nos.  1-10,  and  4'J5  5U(i 


CONSPIRACY. 


Action  for. 
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CONTRACT. 


See    Covenant  ;    Promises,   action  on ; 

Owner  of  goods,  action  by ;    Bonds  ; 

Sealed    Instruments  ;    and    Unsealed 

Instruments, 
Nu  contract  to  do  what  is  against  law, 

morals    or    public   policy   is    valid, 
33-5.  2911-300 

If  void  by  special  statute,  as  against 
usury  or  gaming,  it  is  void  in  what- 
soever hands,  242 

Whether  payment  on  illegal  contract 

is  recoverable,  41r^-S2 

Action  on  contract  requires  privity  of 

parties,  364 

From  a  duty  by  contract,  act  of  God  or 

inevitable  accident  will  not  excuse  ; 

secus,  if  duly  cast  by  law,  .'30-5) 

How  contract  vitiated  by  alteration  of 

instrument ;  see  Sealed  Instruments, 

nos.  2-6,  and  Unsealed  Instruments, 

nos.  3-6 . 

CONTRACTOR. 

Held  not  the  agent  of  the  company 
employing  him,  704-5 

How  if  employed  in  illegal  act,    710 

Whether  company  liable  for  his  ser- 
vants' acts,  if  empowered  to  dismiss 
them,  70^-11 

CONTRIBUTION. 

To  marine  losses  ;  see  Promises,  action 

on,  no.  43-8. 
Suit  against  co-surety  for  contribution, 

439-43 

CORPORATIONS. 

Acceptance  of  deed  to  corporation  pre- 
sumed, if  for  its  benefit,  12 
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Provision  in  Va.  and  N.  Y.  Codes  re-  i 
gpecting  corporale  seals,  8 

Whether  quantum  meruit  lies  against  { 
them  in  England  where  thej  contract 
by  deed,      '  413 

Action  against  them  for  breach  of  du- 
ty, 397 
For  injury  to  property,  see   Wrong- 
doer, nos.  97-1),  and                 694-9 

COSTS. 

Whether  endorser  of  negotiable  paper 

can  recover  costs  of  suit  against  him, 

237-8 

COUNTERFEIT  NOTE. 

See  Bank  note. 

COURT. 

Provision  in  N.  Y.  and  Va.  Codes  re- 
spectini?  seal  of  Court,  8 

For  process  of  court,  see  that  title. 

COURT  MARTIAL. 

Officer  obeying  its  order,  if  illegal,  is 
liable,  574 

Whether  action  for  malicious  prosecu- 
tion will  lie  on  proceedings  before  a 
court  martial,  51)4-5 

Whether  action  lies  for  arrest  ordered 
by  such  court,  594-5 

COVENANT. 

For  consideration,  see  Sealed  Instru- 
ment, no   12,  and  31-6 

Real  covenants,  pass  to  the  heir  or  as- 
signee ;  personal  to  the  ex'or,        75 

If  joint  or  joint  and  several,  release  of 
one  obligor  discharges  all,  2() 

Scats  if  several,  27 

Same  writing  may  contain  several  cov- 
enants, as  several  deeds  on  same  pa- 
per, 27 

1.  Covenant  in  law,  or  implied. 
What  it  is,  36 

Superseded  by  express  covenant,  37-43 
The  word   demise  in  lease,  or  dedi  in 
feoffment,  implies  covenant,        36-7 
What  term  demise  by  tenant  for  life  im- 
plies, :i6-7 
What  words  in  deed  of  feoffment  cre- 
ate no  covenant  at  common  law,    37 

2.  Covenant  in  deed,  or  express. 
What  it  is,  and  how  created,  37-8 

Inferrible  from  recital  or  reference  in 
any  part,  3rt 


How  correlative  covenant  implied  in 
it;  examples,  38-9 

Classed  as  express,  39 

Different  effect  of  express  and  implied 
covenants,  39 

3.   What  does  not  amount  to  covenani. 

Joining  in  deed  may  be  mere  assent, 
not  covenant ;  example,  39 

Must  be  contract  that  something  shall, 
not  may,  be  done,  40 

Liability  aidmitted  not  always  sufficienl, 

40 

4.  Construction  of  intent. 
Extends  not  to  things  omitted  which 
might  have  been  proper ;  examples, 

40-41 
How  date,  when  uncertain,  determined, 

41-2 

Time  of  execution  may  be  shewn  in 

aid  of  intent,  42 

How  habendum  of  lease  construed,    41 

5.    Qualification   of    one   covenant    or 

clause  by  another. 
How  far  allowable;  rules  of  construc- 
tion, 42 
Not  to  affect  each  other  if  unconnec- 
ted,  unless  one   implied  and  the 
other  express,                             42-3 
When   mutual  covenants   are   mutual 
conditions,                                        60 

6.  General  rules. 

How  conditions  and  exceptions  distin- 
guished, 43 

Covenant  must  be  performed  if  possi- 
ble, or  as  near  as  may  be,  44 

If  impossible,  equity  may  relieve,     44 

Covenantee's  necessarj'  co  operation 
withheld  is  release,  44 

Rules  prescribed  by  Va.  Code,  taken 
chiefly  from  stat.  c<  and  9  Vict ,  4tHS 

7.  Covenant  for  sale  of  land. 
In    England   purchaser  must   provide 
deed;   secus  in  Va.  and  Maf^s      44  5 
How  covenant  to  convey  title  distin- 
guished from  one  to  give  eood  deed, 

45 

In  N.  Y.  and  Pa.  covenant  to  convey 

implies  no  warrantv ;  secus  in  Va., 

45-6 
Whether  deed  from  widow   and   heirs 
after  vendor's  death  satisfies  his  cov- 
enant to  convey,  46 

8.   miat  included  in  covenant  of  con- 
veyance. 
How  by  Code  of  Va.  and  statnte  8  and 
9  Vict.,  4S 
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Fences  included  in  Va.  and  N.  Y., 

48 

"Whether  general  warranty  includes 

quantity,  49 

0.  Covenants  in  lease. 
What  covenant  to  pay  taxes  comprises, 

4i) 

What  for  quiet  enjoyment ;  how  as  to 

rent  arrear,  4U 

When  action  for  breach  to  be  brought, 

4'J 
Lessor  cannot  apportion  lessee's  cove- 
nant for  rent,  50 
Secus  in   debt,  and  against  assignee 
on  covenant  running  with  land,  50 
Part  eviction  suspends  rent  merely,  40 
jyiort^asee's  entry  on  mortgagor's  les- 
see discharges  rent  not  then  accrued, 

50 

How  if  payment  to  be  in  advance,  and 

eviction  on  day  of  payment,  50 

10.   What  covenants  to  be  executed  by 

both  parties. 
Covenants  dependent  on  lease,  as  to 
repair  or  pay  rent,  are  void,  unless 
lessor  unite  so  as  to  create  term,   73 
But  how  if  lessee  entered  and  occu- 
pied during  term,  74 
So,  if  lease  void,   or  surrendered,  or 
lessee  evicted,                               7:J-4 
But  collateral  covenants  remain  valid, 

734 

1 1 .  Covenant  to  repair. 
By  lessor  or  lessee,  requires  rebuilding 
house  burnt  or  destroyed  by  other 
act  of  God,  51 

So,  replacing  gate  if  stolen,  51 

In  Va.  to  return  property  with  appur- 
tenances does  not  imply  rebuilding, 

51 

Provision  in  Code,  51 

Whether  lease  must  be   executed  by 

lessor  to  give  this  covenant  effect, 

73-4 

12.  Whether  rent  due  if  house  burnt. 

Tenancy  continues  though  house  de- 
stroyed, 52-3 

And  rent  due,  if  express  covenant  to 
pay  it,  52 

Not  affected  by  exception  in  covenant 
to  repair;  lord  Northington's  re- 
mark, 53 

Eviction  different,  53 

Relief  proposed  by  Revisors  Code  Va.; 

note  giving  reasons,  54-5 

Partly  adopted,  relieving  from  re- 

pairs,  4d.  55 

Relief  from  rent  given  in  N.  Y.,  50 
Vol.  II.— 46 


13.  Covenant  in  sale  of  chattels 

Sale  of  chattel,  or  covenant  of  title, 
implies  no  warranty  of  quality,      5ti 

But  if  sold  as  of  certain  kind,  it  must 
be  such,  56 

Thus,  it  must  be  a  ship  if  sold  as 
such,  but  need  not  be  seaworthy,  56 

How  covenant  of  fuller  transfer  con- 
strued, 5()-7 

In  S.  C.  warranty  of  title  to  slave 
implies  nothing  as  to  soundness,    57 

14.  To  pay  money ^  ^c. 
Covenant  to  devise  or  bequeath  "  nil 
his  estate" — how  construed,  57 

To    pay    money,  obliges  immediate 
payment,  57 

To  do  collateral  act,  gives  lifetime 
or  till  request,  57 

To  pay  money  on  set  day  unless  con- 
tingency happen,  how  construed, 

57 
Bond  to  pay  property  at  fixed  price 
is  payable  in  money  alter  failure, 
57.d 
If  for  fixed  quantity,  breach  gives 
damages,  but  not  action  of  debt, 
5ti 
Infancy  bars  action  on  apprentice's  co- 
venant, 563 

15.  Liability  for  debt  or  damage — dif- 

ference of  action. 

Penal  covenants  suable  in  debt,  for  pe- 
nalty ;  or  copetmn/,  for  breach,      58 

Covenant  to  convey  land  in  3  months 
or  pay  money  in  6  becomes  debt  on 
failure  to  convey,  5fc-D 

Contract  without  debt  or  penalty  gives 
action  for  damages — if  under  seal, 
covenant ;  if  not,  assumpsit,  5.1 

How  covenant  distinguished  from  as- 
sumpsit, and  from  bill  for  specific  ex- 
ecution, 45 

Real  covenants. 

Real  covenants  pass  to  the  heir  or  as- 
signee; personal  to  the  ex'or,        75 

But  ex'or,  and  not  heir,  must  in  gen- 
eral sue  on  breach  in  ancestor's 
time,  107, b.  J0.MI2' 

16.  Heir's  common  law  right  of  action. 
What   covenants  give  action  to  heir, 

75 
Lessee's  covenant  to  repair  passes  to 
lessor's  heir,  76 

How  in  Va.  as  to  bond  for  quiet  pos- 
session, 76 

17.  Jlgainst  heir. 
At  common  law  heir  not  bound  unless 
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named,  and  assets  descended ;  certain 
covenants  inherent  in  the  land  ex- 
cepted, 76-7 

18.  Jssignee''t  action  at  common  law. 
What   covenants    give  action    to  as- 
signee, 75, 7 
Rule  where  lessee  attorned  to  grantee 
of  rent,  77 
Where  grantor  covenants  with  gran- 
tee, or  lessor  with  assignee,  and 
covenantee  assigns,                   77-8 

10.  Grantees  of  reversions. 

Whether  at  common  law  covenants  ran 

with  reversion,  78 

Scope  and  construction,  and  occasion 

of  passing  32  Hen.  H,  78-9 

Substantially  re-enacted  in  Va.  Code, 

7J 

20.  ^ssifrnment. 
What  sufficient ;  husband's  conveyance 
for  their  joint  lives  of  wife's  rever- 
sion, 79 
Demise  by  lessee  for  years  of  longer 
term  is  assignment,                  79-80 
What  estate  must  pass  to  assignee,    80 
Assignee  distinguished  from  subtenant ; 
when  the  latter  suable  in  covenant, 

80 
Difference  between  assignee  of  rever- 
sion and  of  rent ;  the  latter  cannot 
sue  in  covenant,  fc'O  HI 

Assignee's  reversion  must  be  that  with 
covenants  annexed,  81 

Yet  how  as  to  remainderman  if  cov- 
evant  made  by  tenant  for  life  under 
power,  81 

Covenant  supported   thouch   part  as- 
signed, if  estate  in  the  rest  entire, 

81 

21 .   What  covenants  run  with  land. 

How  32  Hen.  8  construed  by  Coke,  84 
Brougham's  remarks ;  covenant  must 
be  appurtenant  to  and  tend  to  sup- 
port thing  demised,  b4-5 
Covenant  by  mortgagee's  lessee  may 
run  with  land,  81 
But  not  by  mortgagor's  lessee  j  yet 
secus  in  N.  Y.,                           81-2 
Covenant  not  to  build  opposite  gran- 
tee's premises  held  in  N.'Y.  to  run 
with  land,                                          85 
Held  by  Moncure,  J  ,  covenant  by  one 
without  interest  may  run  with  land, 

22.  Covenant  of  warranty,  or  quiet  en- 
joyment 
Common  law  remedies  on  warranty,  65 


Covenant  alone  used  in  Mass.,  N.  Y. 
and  Va.,  85-6 

Covenant  of  warranty  or  quiet  enjoy- 
ment passes  to  assigns  though  not 
named,  86 

Whether  any  difference  in  effect  be- 
tween the  two,  88 

Assignee  may  sue  covenantor  or  his 
ex'or  in  his  own  name,  88 

What  estate  must  pass ;  covenantor 
must  have  been  possessed  in  law  or 
fact,  d6-7 

What  eviction  must  sustain  action  on 
covenant  of  quiet  enjoyment ;  how 
in  S.  C. ;  Ohio;  Pa. ;  N.  C,  hlS 
What  in  N.  Y. ;  Mass. ;  Va.,     8^-90 

Whether  purchaser  under  trust  deed 
with  general  warranty  can  extin- 
guish dower  or  pay  arrear  taxes  with 
purchase  money,  8J 

23.  Covenants  m  teases. 
Which  do  not  run  with  land,  TO 

How  as  to  covenant  exempting  from 
rent  part  of  land  leased,        90,  91 
Covenant  for  title  or  quiet  enjoyment 
passes  to  assignee,  90 

So,  to  supply  premises  with  water, 
or  to  erect  no  mill  on  certain 
stream,  91 

Lessee's  covenant  to  repair;  or  to  in- 
sure, if  it  include  rebuilding;  binds 
bis  ass'ee,  and  passes  to  lessor's,    91 
Measure  of  recovery  by  lessee  pay- 
ing for  assignee's  or  sublessee's 
fail  ure  to  r epai  r,  114-15 

So,  to  renew  lease ;  or  insurance,  ap- 
plying the  money  to  rebuild,       91 -2 
Rule  to  distinguish  real  from  collateral 
covenants,  92 

24.  Covenants  not  binding  assignee  un- 

less named- 
Covenants  relating  to  thing  not  in  esse ; 
as,  to  build  houses,  92 

So,  covenant,  with  mortgage,  against 
breach  of  former  covenant,     U2-3 
But  covenant  to  do  something,  though 
not  in  esse,  on  the  land,  binds  assigns 
if  named,  93 

As,  to  take  down  house  and  rebuild, 
lessor  paying,  93 

25.  Covenants  binding  assignee  named 

or  not. 

Those  appurtenant  to  thing  demLsed ; 

as,  to  pay  rent,  or  repair,  94 

So,  to  pay  or  guarantee  rent,  pay  taxes 

&c.,  though  assignee  has  a  subtenant, 

94,  7.  102 

Covenant  to  pay  rent,  and  repair— if 

rent  assigned,  lessor  may  still  sae; 

if  the  reversloii,  assignee  may,     94 
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26.  Lessee^s  asngnment  hy  way  of  mort- 

Mortgagee  of  reversioa  is  assignee,  and 

entitled  to  rent  after  notice,  95 

Assignee  of  whole  estate  must  take  the 

burthen;  how  if  he  never  occupy, 

95,7 
How  if  assignment  be  as  security, 

956 
How  in   N.   Y.,  where   mortgaged 
lease  without  entry  is  but  a  chat- 
tel ;    parol   proof  may  shew  the 
•ecurily,  90-7 

How  ill  Mass.;  in  Supreme  ct.  U.  S  ; 
in  Va.  97 

27.  Assignment  in  bankrupiof^  ^c. 

In  England  does  not  rest  estate  for 

years,  unless  accepted,  Ud 

If  lease  encumbered,  assignees  may 

refuse,  but  must  decide  promptly. 

98 

How  as  to  trustees  under  assignment  to 

pay  debts,  9d-9 

28.  Lessee* s  executor. 
Cannot  waive  term,  but  as  assignee,  is 
chargeable  (/e  6o7U9;)rof;rtM,  99 

If  term  of  no  value,  and  assets  ad- 
ministered, he  may  by  pleading  free 
himself,  99 

But  plea  to  whole  rent  no  bar,  if 
premises  of  any  value,         99-100 

29.  Action  against  covenantor. 
If  breach  before  his  term,  assignee  can- 
not sue,  100, 7 
Nor  lessee  if  after  assitrnmcnt ;  how 
if  bound  to  indemnify  assignee, 

100,7 

Liabilityas  warrantor,  without  damage, 

is  insufficient,  lOil-l 

Evicted  covenantee  may  sue  any  prior 

covenantor,  but  he  not  till  compelled 

to  pay,  101 

Vendee  having  to  pay  assignee  may  sue 

vendor,  101 

Assignee  of  part  of  land  with  which 

covenant  runs  may  sue,  102-3 

30.  Against  assignee. 

Lessee  assigning  is  still  bound  for  rent 

by  privity  of  contract,  101 

Assignee  not  liable  till  rieht  of  sei.sin, 

102 

Nor  then  for  previous  breach,  unless 

continuous,  as  to  repair,  pay  taxes 

&c.  102 

He  may  be  sued  after  term  ended,  if 

breach  before,  102 

Covenant,  if  divisible,  attaches  to  each 

assi-^ned  part  pro  tanfo,  whether  part 

interest  in  whole,  or  entire  interest 

io  party  102-3 


31.  Immediate  breach  of  covenants. 

How  covenant  of  seisin,  or  of  right  to 
convey,  broken  when  made  ;  differ- 
ence between  them ;  examples,    104 
Thus  broken  if  covenantor's  seisin  not 
lawful ;  so  held  in  England  and  gen- 
erally in  U.  S.,  H»4-.'» 
Secus  in  N.  Y.,  where  seisin  in  fact 
sufficient,  105 
If  covenant  of  legal  ownership,  or  right 
to  convey,  mere  seisin  insufficient, 

I05G 

How    covenant    against    incumbrance 

broken  when  made ;  no  defence  that 

both  parties  knew  of  incumbrance, 

106 
Yet  suit  before  loss  may  bring  but 
nominal  damages,  ]0(i 

Peculiar  views  of  N.  Y.  courts  as  to  in- 
cumbrances, lu6 
Held  in  some  of  the  U.  S.,  covenants 
broken  when  made  are  choses  in  ac- 
tion and  not  assignable,              107-8 
Nor  is  it  defence  that  grantee  has  as- 
signed, or  reconveyed  to  grantor, 
lOy 
Maine  statute,  designed  to  give  as- 
signee action  in  such  cases ;  held 
by  the  courts  to  fail,               J  08  9 

32.  Tiliether  at  common  law  heir  or  as- 
signee, having  seisin,  can  sue  for  prior 
breach. 

Distinction  in  S.  C.  between  encumber- 
ed or  defeasible  title  and  none,     109 
Covenant  to  pay  taxes  passes  in  N.  Y. 
to  assignee,  109 

In  England,  if  grantee  evicted,  ex'or 
may  sue  ;  if  the  heir,  he  may, 

1(9-10 
But  ex'ix  suing  on  breach  in  testa- 
tor's time,  and  shewing  no  damage, 
failed;   secus  where  devisee  sued 
on  continuous  breach  shewing  da- 
mage, 1 10 
Settled  rule  that  breach  in  covenan- 
tee's life,  with  loss,  gives  action, 
which  passes  to  ex'or;   and  that 
heir  also  may  sue,  if  breach  con- 
tinue,                                    110-11 
So  in  Ohio,  where  bad  title  may  carry 
covenant  to  heir  or  assignee  ;    but 
covenant  of  seisin,  instantly  broken, 
is  personal,  1 1 1 
In  N.  Y  such  covenant  is  personal, 
is  instantly  broken  if  at  all,  and 
gives  no  action  to  heir  or  assi.-nee, 
111  12 
So   also   in  Vermont  and   Mass. ; 
and  so  intimated,  but  net  deci- 
ded, in  Va.  J13 
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Personal  Covenants. 


What  Ihey  are, 


75 


33    Liability  of  assignee  or  sublessee. 

Remedy  of  lessee   baTinii:   to  pay  for 

sublessee's  failure  to  repair ;  measure 

of  recovery,  114-15 

Lessee  might   have  taken  covenant 

of  indemnity  ;  so  as  to  assignee, 

11415 

Measure  of  first  assignee's  recovery 

from  second,  115-l(j 

34.  Covenant  to  pay  money  J  or,  or  in- 
demnify, covenantee. 
Is  broken  before  actual  damage,  as  by 
nonpayment  when  due,  or  by  judg- 
ment against  covenantee,         116-17 
Same    rule  now,    though    not    for- 
merly, in  N.  Y.  117-18 

35    Obligation  to  indemnify. 
To  recover  on  bond  of  indemnity,  dam- 
age must  be  shewn,  1 18 
When  bond  to  indemnify  aeainst  pay- 
ment broken;  when  bond  against  all 
consequences  and   damages,   or   all 
costs,  lid 
How  in  Va  as  to  bond  against  dam- 
ages to  be  awarded,  1 19 
W^hen  execution  in  Pa.  on  judgment 
confessed  to  indemnify  surety  ;  or 
assigned  to  secure  debt,             119 
How  if  pit.,  promised  indemnity, 
defends  suit  and  is  cast,         1 19 

36.  Decisions  in  N.  Y. 

When  covenant  against  all  liability  bro- 
ken ;  when  against  any  claim  or  de- 
mand, 1 19.i>0 

In  covenants,  liability  and  damage  not 
distinguished,  120 

37.  Covenant  to  save  harmless. 
How  construed  in  N.  Y. ;  to  repair  in- 
jury is  not  to  save  harmless,         12(1 
Trustee  misapplying  legacy  is  liable,  on 
indemnity  covenant,  for  what  cotrus- 
tee had  to  pay,  120-21 
How  such  covenant  affected  by  pit's, 
consent  to  trial,  in  which  he   was 
cast,  before  usual  time,  121 
What   in   Pa.   is   breach  of  covenant 
against  claims  on  land,  121 
In  ky.,  existing  debt  distinguished  in 
covenants  from /u/ttrc,  121 
Deputy  sheriff  failing  to  pay  over 
money  may  be  sued  on  his  indem- 
nity bond  ;  and  if  sheriff  is  sued, 
he  may  recover,                      121-2 
Secus  in  N.  Y.,  where  proof  of 
payment  by  sheriff  is  indispensft- 


ble;  case  disapproved  by  au- 
thor, 122 

38.  Warranty  of  title. 
To  recover  on  warranty  of  title,  evic- 
tion must  precede,  lis 
Yet  value  recovered  in  trover  held 
eviction,  113 
Warranty    of    chattel    is    personal, 
and  will  not  pass  to  assignee, 

113 
Yet  he  may  sue  his  assignor,  who 
may  sue  vendor,  113 

See  also  Condition  precedent. 

CREDIT,  LETTERS  OF. 

Their  nature,  and  what  they  guarantee, 

2g4,7 


CRIMINAL  CONNECTION. 


Action  for, 


553-4 


D 

DAMAGES. 

See  l^'rongdoer. 

What  reco>erable  on  protested  bill  of 

exchange;  see  Unsealed  Instrvments, 

nos.  4 1 -'J,  and  216-21 

No  damages  allowed  in  Va.  on  inland 

bill  or  promissory  note,  21^ 


DANGEROUS  ANIMAL. 
Action  for  injury  by, 

DATE. 


6oC 


Of  deed,  presumed  that  of  delivery,  tiU 
contrary  shewn,  9 

How  payment  at  fixed  time  after  date 
construed,  145 

DAYS  OF  GRACE. 

What  allowed  on  negotiable  paper, 

174-0 

DEBT. 

Lies  at  common  law  for  use  and  occa- 
pation  of  land,  ;k>9 

May  be  brought  on  the  penalty  of  cov- 
enant, bS 

Covenant  to  do  act  within  fixed  time,  or 
pay  certain  sum,  is  debt  after  failure, 

5!S9 

So,  after  failure,  but  not  before,  debt 
lies  on  bond  for  propertj  at  fixed 
price,  57-8 
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At  common  law.  promissory  note  was 
not  debt  per  «e,  but  proof  of  debt,  164 

Whether  previous  debt  is  valuable  con- 
sideration for  negotiable  paper, 

249-51 

Action  on  agreement  to  assume  anoth- 
er's debt,  254-6 

Debt  lies  on  Decrees  and  Judgments ; 
see  that  title 

Oral  assignment  of  debt,  256-7 

DECREES  AND  JUDGMENTS. 

When  execution  may  issue  in  Pa.  on 
judiiment  confessed  to  indemnify  su- 
rely, or  assigned  to  secure  debt,  119 

1 .  Action  on  judgment. 

Debt  lies  on  judgment  in  England,  as 
on  foreign  or  colonial  judgments, 

J  23 

In  U.  S.  lies  on  judgment  of  justice  tho' 

of  different  stale,  123 

In  Va.,  tho'  papers  burned,  by  which 

appeal  taken  was  stopped,        123 

Whether  it  lies  within  the  year  after 
judgment,  123  4 

How  if  brought  to  charge  one  as  ex'or, 
or  ex'or  personally  on  nulla  bona  re- 
turned, 124 

In  Ens^land  judgment  is  prerequisite  to 
charge  ex'or,  but  not  his  representa- 
tive, for  waste ;  how  in  Va.      126-7 

How  decedent's  creditor  or  legatee  may 
charge  ex'or  personally,  127,  9 

Provisions  of  Va.  Code,  127-8 

Assignee  of  jud<?ment,  without  judg- 
ment to  himself,  cannot  sue  on  ex'or's 
bond  in  his  own  name,  121>-30 

In  Va  ,  judgment  without  payment  is 
not  administration,  but  gives  action 
to  adm'r  de  bonis  non,  not  to  ex'or's 
representative,  130 

Judgment  without  payment  gives  action 
on  promise  to  indemnify,  301 

What  action  lies  on  judgment  in  eject- 
ment; what  such  judgment  proves, 
381.640.41.643-4 

2.  On  a  decree. 
Action  lies  also  on  a  decree  ;   former 
doubts  on  the  subject,  124 

DEED. 

See  Sealed  Instruments. 
Deed  of  separation  between  husband 
and  wife,  347 

DELIVERY. 

Of  deed  ;  see  Sealed  instruments^  nos. 
8,9. 


1.  Of  negotiable  paper. 
Delivery  is  requisite,  if  blank -endorsed ; 

what  is  constructive  delivery,      224 
If  by    agent,  tho'  against  orders,  is 

valid,  224-5 

How  if  delivery  after  paper  doe,  234-6 

2.  0/  chattel  sold. 
What  requisite  to  complete  sale ;  see 
Promises,   action  on,  no.  62  ;   also, 
Owner  of  goods,  action  by,  nos.  1-9. 
When  symbolical  delivery  sufficient, 

501 


DEPUTY  SHERIFF. 


See  Sheriff. 

Devastavit. 

1.  Against  personal   representative   of 

personal  representative. 

At  common  law,  executor  de  son  tort 
of  rightful  executor  is  suable  for  tes- 
tator's debt,  125 
«<  ^o  assets  from  former  ex'or"  is 
answer  to  the  action,                 125 

Va.  act,  taken  from  English,  gives  ac- 
tion against  executor's  personal  rep- 
resentative, 125 

Subjects  his  estate  for  whatever  would 
make  ex'or  personally  liable,     125-6 

By  English  statute  devastavit  airainst 
ex'or,  though  not  against  his  repre- 
sentative, must  be  on  a  judgment, 

126 

Whether  in  Va.  judement  against  ex'or 
must  precede  action  agaiast  his  rep- 
resentative, 126-7 

2.  Against  personal  representative  him- 

self or  his  sureties. 

Decedent's  creditor  must  have  had  judg- 
ment of  debt  against  him,  to  charge 
ex'or  personally,  127 

What  the  usual  proceeding,  127 

How  in  Va.  ex'or's  sureties  formerly 
charged,  127 

How  since  settled  by  statute,        127-8 

Provisions  in  Code  of  1849  ;  also,  as  to 
error  in  pleading,  and  defence,      128 

Whether  legatee  can  sue  on  ex'or's 
bond,  128-9 

So  in  Ky.,  but  not  in  Va.,  where  decree 
against  ex'or  must  precede,       128-9 

3.  Who  may  sue  on,  executor's  bond. 

Assienee  of  judgment  or  decree,  tho' 

endorsement  shews  real  beneficiary, 

must  sue  in  assii:nor*s  name,        129 

Secus  if  jud'>ment  or  decree  obtained 

by  himself,  130 
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4    General  rules. 

When  and  hj  whom  suit  for  devastavit 
may  be  brought,  130 

In  Va.,  judgment,  without  money  ir.ade, 
is  not  administration,  and  adm'r  de 
bonis  non  may  have  scire  facias  or 
bring  debt,  120 

Ex'or's  personal  representative  not 
entitled  to  it,  301 

DISCOUNT. 

See  Set-off. 

DISHONOUR. 

As  to  negotiable  paper  in  general,  see 
Unsealed  Instruments y  nos.  31-40, 

How  protest  to  be  made,  and  what  it 
proves,  180-ti3 

What  notice  requisite  as  to  bill  of  ex- 
change, 146-7 

Agent's  failure  to  notify  subjects  bank, 

397 

When  dishonoured  paper  is  still  nego- 
tiable, 234-6 

Whether  guarantor,  if  not  a  party,  is 
entitled  to  notice,  29U-7 

DISSEISIN. 

Re-entry  remits  disseisee  as  before,  and 
gives  action  for  mesne  profits,  (i37-H 

Trespasses  during  disseisin  may  be  in- 
cluded, 6-12 

When  right  of  entry  lost,  640 

DISTRESS. 

Action  for  excessive  distress,  or  other 
trespass  in  levying  ;  see  Wrongdoer, 
nos.  34-6,  and  bSl-iKi 

When  distress  of  trespassing  cattle 
lawful,  645 

DISTRIBUTEE. 

See  legatee  or  distributee, 

DOG. 

Action  for  injury  by  fierce  dog,        656 

DONATIO  CAUSA  MORTIS. 

What  constitutes  it,  492 

Distinguished  from   nuncupative  will, 

4lK^-3 
Must  be  delivered,  with  possession  till 

donor's  death,  4y3 

Bond  may  be  so  given,  though  secured 

by  mortgage  on  land,  493 


Secus  of  note  payable  to  order,  or 
check  on  banker,  493-4 

Like  decisions  in  Mass.  and  Md.; 
contra  in  N.  Y.  and  Va.,  494 

DONEE. 

See  Gift  inter  vivos,  and  Donatio  causa 
mortis. 

DOWRESS. 

When  and  how  far  she  may  cut  wood 
on  dower  lands,  631-2 

G 

EJECTMENT. 

How  rent  accrued  before,  and  how  af- 
ter, demise  in  ejectment,  recoverable, 

3dl 

Ejectment  treats  tenant  as  a  uespas- 

ser,  :J8I 

Judgment  in  ejectment  sustains  actioD, 

for  mesne  profits  ;  what  it  conclude?, 

and    what     leaves    to    be    proved, 

640-41.  6  «3  4 

ELECTION  RETURN. 

If  fabe    or    double,  sustains    action, 

r.767 

ENCLOSURE. 

Fences  included  in  sale  of  land  in  Vs. 

and  N.  Y.,  4H 

Rights   and    liabilities   of  contigooos 

proprietors,  645-7. 650 

What  required  as  to  gates  and  fences 

on  railroad,  651-5 

ENDORSEMENT. 

In  blank,  see  Uiuealed  InsirumtHis,  dos. 
1,  2,  46. 

Of  negotiable  paper  in  general,  see 
Id.y  nos.  44-5U. 

Endorsement  not  valid  without  deliv- 
ery, 224 

Necessary  if  paper  payable   to  order, 

Its  effect,  if  payable  to  bearer,        222 

Effect  of  endorsement  after  paper  doe, 

2:i4  6.  25M 

If  forzed,  payment  is  not  discharge  of 

debt,  508 

When  taken  as  part  of  sealed  iostm- 

ment,  234 

What  right  it  girea  aasignce  of  bood, 

269-7U 
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1.  Endorser. 

Is  surety,  or  guaranties  payment,  186 
What  necessary  to  charge  endorser  of 

unsealed  instrument,  136 

Is  not  discharged  by  presentation  for 

payment  before  due,  146 

2.  Endorsee. 

How  if  his  name  misspelt  on  bill  of  ex- 
change, 147 

Can  sue  only  endorsing  partner,  if 
aware  that  he  could  not  bind  firm, 

332 

Whether  endorsee  of  bill  of  lading 
must  pay  freight  which  consignee 
was  to  pay,  410-11 

ENTRY. 

When  entry  on  tenant  lawful ;  must  be 

peaceable,  636-9 

Effect  of  re-entry  by  disseisee,      637-8 

When  right  lost  by  lapse  of  time,    640 

Whether   wthout   entry,  or  judgment 

in  ejectment,  mortgagee  can  recover 

mesne  profits,  643-4 

EQUITIES. 

When  available  in  suit  on  negotiable 
paper,  242.  247-9.  2o2-4 

When  against  assignee  of  bonds  and 
other  paper  not  negotiable,  see  Un- 
sealed Instruments^  nos.  63-7 1. 

How  fraudulent  holder  may  assign 
clear  of  equities,  247-!) 

Collateral  equities,  as  set-off,  distin- 
guished from  those  of  the  instru 
ment,  as  discharge,  252-3 

ESCAPE. 

Sherifi  's  liability  for,  see  Wrongdoer^ 
nos.  26,  29-31. 

ESCROW. 

See  Sealed  Instrument,  no.  9. 

ESTOPPEL. 

Whether  assismment  with  warranty  of 
interest  doubly  contingent  is  good  by 
estoppel,  b2-3 

EVICTION. 

See  Promises,  action  on,  no.  34,  and 

368-9 

Necessary  to  action   on  covenant  for 

quiet  enjoyment,  87-90 

Evicted  tenant  may  sue  any  prior  cov 

enantor,  but  he  not  till  forced  to  pay, 

101 


EXCHANGE,  BILL  OF. 

See  Bill  of  Exchange. 

EXECUTION. 

See  Sealed  Instrumentf  and  Process  of 
Court. 

EXECUTIVE  ORDER. 

If  illegal,  may  make  officer  obeying  it 
liable,  574 

EXECUTOR. 

Of  lessee  for  years  cannot  waive  term, 
but  as  assignee  is  chargeable  de  bonis 
propriisj  9!l 

If  term  of  small  or  no  value,  how  he 
may  freehimself  by  pleading,  99-100 

Decedent's  debt  will  not  sustain  ex'or^s 
personal  promise  to  pay  it,  306 

In  Va.  whatever  subjects  ex'or  person- 
ally charges  bis  representative, 

125-6 

"  No  assets  from  former  ex'or"  an- 
swers action  auainst  ex'or  de  son  tort 
of  ri;»htful  ex'or,  125 

Ex'or's  assent  to  first  taker's  posses- 
sion enures  to  remainderman,       495 

See  also  Devastavit. 

F 

FACTOR. 

His  lien,  how  it  arises  and  what  in- 
cludes, 51rt 

If  he  advance,  and  consideration  fail, 
he  may  sue,  45.4 

How  liable  if  he  fail  to  account,  466-9 

FALSE  IMPRISONMENT. 

Action  for,  see  Wrongdoer,  nos.  6-8, 
27,  6,  39 ;  and     551-3.  57d-9.  596-9 

FATHER. 

Action  for  sednction  of  daughter,  sec 
>f>ongrfo«r,  nos.  II,  12,  and    5r;6-61 
Action  for  injury  to  child,  55.>-6 

Who  may  sue  as  parent,  55d.  560 

Right  to  apprentice  child,  562-3 

Liability  for  support  of  child,       350-3 

FELONY. 

How  it  invalidates  sale  of  goods,  500-1 
Whether  action  for  private  wrong  in- 
volved is  merged,  or  must  wait  pro- 


secution. 


549-CO 


72S 


INDEX. 


FENCE. 


Sec  Enclosure. 

FERRY. 

Ex  lent  of  franchise  in  En  gland ,  67 1  -2 
In  Va.  the  creature  of  statute  law,  672 
Action  for  its  invasion  in  either  country, 

672 

FERRYMEN. 

Their  duties  and  liabilities  as  carriers, 

522  3 

FICTITIOUS  PERSONS. 

How  as  to  acceptor  of  bill,  if  drawer's 
and  payee's  names  fictitious,         162 

FIRE. 

For  fire  insurance,  see  Insurance, 

How  far  covenant  to  repair,  or  restore 
with  appurtenances,  binds  to  rebuild 
houses  burnt.  Til 

Whether  rent  to  be  paid  on  burnt  buil- 
dln^Sy  62-6 

Whether  fire  by  neglect  or  accident 
was  waste  at  common  law,  631 

Action  for  loss  by  fire  from  neighbour's 
premises,  684-6 

From  sparks  of  steam  engine,  6d6-7 

FIRM. 

See  Partnership. 

FLOUR  BRANDS. 
Provision  in  Va.  Code  respecting,  629 

FOREIGN  BILL. 

See  Bill  of  exchange. 
Differs  from  inland  bill  in  needing 
protest,  14d-y 

FORGERY. 

Debt  not  discharged  by  payment  of  note 
with  forced  endorsement,  508 

How  far  forgery  of  names  to  bill  of 
exchange  avails  acceptor,        157-63 

FRAUD. 

In  warranty  of  horse,  464 

When  it  gives  action   for  money  re- 
ceived, 454-5 
How  far  and  in  whose  hands  it  Titiates 
Mie,                                        499-501  I 


Forfeits  endcnrser's  right  lo  notice  of 
dishonour,  187 

Bona  fide  holder  not  affected  by  pre- 
vious fraud  ;  when  he  must  prove 
consideration,  243-d 

Fraudulent  representation. 

Action  for ;  see  Wrongdoer,  nos.  51- 
60,  and  618-30 

When  concealment  held  misrepresenta- 
tion, 625  6.  627  8 

FREIGHT. 

Action  for,  see  Promises,  action  on,  no. 
56,  and  416-11 


GENERAL  AVERAGE. 

See  Promises,  action  on,  nos.  43-t*,  and 

:i86-y4 

GIFT  INTER  VIVOS. 

At  common  law,  only  by  wrilin?  or 
delivery,  4!:0-l 

In  Va.  ifift  of  attorney's  receipt  held  to 

pass  bond  ;  decision  doubted,       491 

Former  legislation,  491 

Provision  proposed  by  RevisorsCode, 

and  adopted  with  alterations,    492 

GOODS. 

Action  for,  see  Ovener  of  goods,  action 
by ;  and  Promises,  action  on,  nos.  61- 

GRACE,  DAYS  OF. 

What  allowed    on   negotiable    paper, 

174-5 

GUARANTY. 

In  what  states  a  personal  contract  and 
not  assignable,  282-4 

Relief  in  equity  to  assignee,         2^ 

When  guaranty  to  bill  of  exchange  is 
negotiable,  2^8-9 

Action  on  promise  to  gnaranty,  see  Un- 
sealed Instruments,  nos.  b0-&6. 

Guarantor, 
Not  liable  to  contribution  as  co-surety, 

443 

Distineuisbed  from  endorsee,  or  maker 

of  note,  S87-91 

First  endorser  of  note  to  another  held 

a  guarantor ;  why,  13^ 
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GUARDIAN. 

Not  liable  for  infant's  .necessaries  fur- 
nished former  guardian,  330 

Is  as  father,  and  may  sue  for  injury  or 
seduction  of  orphan,  bo8, 60 


II 

HABENDUM. 
How  construed  in  lease, 


41 


HEIR. 


At  common  law,  bound  by  corenant 
only  when  named  and  assets  descen- 
ded, 76 
Secus  if  covenant  inherent  in  the 
land,  77 

Cannot  sue  for  breach  in  ancestor's 
time,  109-13 

What  corenants  pass  to  him ;  see 
Covenant,  nos.  IG-32. 

HIGH  SEAS. 

Action  fur  injury  by  collision  on,  663-5 

HIGHWAY. 

Public  rights  in  it,  647 

Obstruction  a  nuisance; liability, 657-8 
Action  for    injury  on  it:  see  Wrong- 
doer,  nos.  72-3,  75-6,  and 

647-51.65763 

HOUSE. 

When  tenant  must  rebuild  if  burnt; 
when  pay  rent,  51 .  52-6 

Action  for  weakening  by  digeing  near, 
or  removing  adjoining  buildin?,  see 
Wrongdoery  nos.  94,  95,  and  687-92 

HUSBAND  AND  WIFE. 

Husband  may  authorize  wife  to  draw, 

accept  or  endorse  negotiable  paper, 

336-7 

How  far  bound  by  her  contracts,  or  for 
supplies  furnished  her,  343-5 

How  in  case  of  separation,        346-9 

Liable  for  her  funeral  expenses,  443-4 

Husband's  action  for  adultery,      553-4 


ILLEGALITY. 

Avoids  promise,  299-300 

How  illegal  consideration  affects  sealed 

instrument,  312 


How  assi$i:nment  of  negotiable  paper ; 

see  Unsealed  Ihsirument,  no.  05,  and 

24-4-8 

Whether  payment  on  illegal  contract  is 
recoverable ;  see  Promites,  action  o«, 
no.  91,  and  478-82 

IMPRISONMENT,  FALSE. 

Action  for,  551-3.  578-9.  596-9 

INDEMNIFIER. 

Action  on  promise  to  indemnify;  see 
Unsealed  Instrument ,  nos.  87-91 . 

Covenant  or  obligation  to  indemnify ; 
see  Covenant,  nos.  34-7,  and    1 16-22 

Fire  insurance  a  contract  of  indemnity, 

302-3 

ludgment  without  payment  ?ives  ac- 
tion on  promise  to  indemnify,       201 

INDEMNITY. 

See  Indemnifier, 

INDICTABLE  OFFENCE. 

Must  be  imputed,  to  make  words  action- 
able per  se,  603-5 

Action  lies  for  private  injury  where  in- 
dictment would  for  public,  696 

INDORSEMENT. 

See  Endorsement. 

INFANT. 

Guardian  not  liable  for  infant's  neces- 
saries furnished  former  guardian, 

330 

How  far  parent's  oblication  to  suppo]^ 
him  will  sustain  action,  350-3 

Acceptor  of  bill  admits  infant  payee's 
right  to  endorse,  159 

See  also  Father. 

INLAND  BILL. 

See  Bill  of  Exchange. 

Differs  from  foreign  bill  in  not  needing 

protest,  148-9 

Yet  allowed  in  England  by  statute ; 

what  it  proves,  180-1 

So  also  by  Code  Va.  181 

INNKEEPER. 

1.  His  liability. 

Who  is  an  innkeeper ;  whVther  board- 
inghouse  keeper  liable  as  such,  541 
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Nature  and  extent  of  liability,         542 

Whether  limited  as  to  guods  or  money, 

544 

Owner  may  sue,  though  lost  property 
left  by  servant ;  in  what  name  and 
ri^ht,  542-3 

Innkeeper  exempt,  if  owner  order  horse 
to  pasture,  543 

So  if  money  confided  to  one  not  a  ser- 
vant of  the  inn,  543 

2.  HU  lien. 

Extends  not  to  person  or  clothes  upon 
it,  543 

Only  to  goods  brought  by  guest ;  how 
if  he  brought  another's  goods, 

543-4 
Whether  innkeeper  may  sell  horse, 

544 

INSURANCE. 

Actions  on  contracts  of  /t/e,  fire,  and 

marine  insurance,     302-3.  322-4.  3i>3 
If  no  risk  run,  contract  void,  458 

If  policy  illegal,  action  lies  for  money 

received  ;  secus  if  pit.  knew  it, 

458-9 
How  alteration  vitiates  policy,  139 
Fire  insurance  a  contract  of  indemnity ; 

whether  assignable,  302 

If  assigned  after  loss,  it  gives  equitable 

right,  3j3 

Insurer. 

Action  against  him  for  contribution  to 
marine  losses,  31)3 

J 

JAILOR. 

His  liability  for  slaves  or  prisoners  in 
jail,  584-6 

JETTISON. 

See  PromiseSf  Jidion  on,  nos.  43-8. 

JOINT-OBLIGOR. 

How  release  of  one  discharges  all,    26 

JUDGE. 

Action  against  for  malfeasance, 

569. 571 

JUDGMENTS. 

8ttf  Decreet  and  Judgment t. 


JURISDICTION. 

How   illegal  assumption   may 
judge  or  justice  to  damages, 

JUSTICE. 


subject 
569 


Action  against  for  malfeasance, 

569.  571 
Debt  lies  on  judgment  by,  123 


LACHES. 

As  to  notice  of  dishonour,  see  Disho- 
nour. 

When  assignee's  kches  as  to  original 
debtor  will  discharge  assisnor  of  pa- 
per not  negotiable  ;  see  Unsealed  In- 
strument, nos.  76-y,  and  275-el 

LADING,  BILL  OF. 

See  Bill  of  lading. 

LAND. 

Action  on  contract  to  sell,  353-5 

For  waste,  see  Wrongdoer,  nos    59, 

60,  and  631-5 

For  trespass,  see  Id.  nos.  Gl-H,  and 

636-44 

Covenants  runninsr  with  land ;  see  Cov- 
enant, nos.  16-32. 

When  payment  must  precede  convey- 
ance ;  see  Condition  Precedent,  nos. 
4,  5,  and  65-7 

Covenant  for  sale  and  conveyance; 
what  included  in  conveyance,     44-9 

Liability  of  vendor  or  3d  person  mis- 
representing land,  630 

Whether  purchaser  under  trust  deed 
with  ireneral  warranty  can  pay  taxes 
or  extinguish  dower  with  purchase 
money,  89 

Rights  and  liabilities  of  owners  as  to 
enclosures,  645-7, 6C0 

LANDLORD  AND  TENANT. 

Action  on  contract  between ;  see  Prom- 
ises, action  on,  nos.  32-42,  and  365-84S 

Vendee  entering  under  incomplete  con- 
tract is  tenant  at  will,  and  liable  for 
cutting  wood,  6:19 

How  far  tenant  may  cut  wood,      631-2 

Tenancy  at  will  ended  by  wilful  waste, 

63d9 

When  entry  on  tenant  lawful,  636-9 
1.  Lease. 

Not  dissolved  by  accidental  destmctioa 
of  house^  without  notice  to  quit,  523 
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Covpnant  sapported  by  word  demise  in 

lease,  3G 

Huw  habendum  construed  in  lease,    41 
Covenants  in  lease ;  see  Covenanif  nos. 

9-12,  l(j-:i2. 
How  contract  transferred  or  continued, 

378  9 
Whether  in  Va.  assignor  is  liable  to 

evicted  assignee,  270,  1 

Lease  at  will  ended  by  voluntary  waste, 

()38.9 
2.  Lessee, 
Liable  if  undertenant  holds  over,    380 
When  his  covenant  for  rent  apportion- 

able,  5U 

When  lessee's  covenants  require  lessor 

to  unite,  73-4 

Lessee  assigning  is  still  bound  for  rent 

by  privity  of  contract,  101 

Lessee's  right  as  to  cutting  wood, 

631-2 
When  entry  on  lessee  lawful,        636-U 

LAWYER. 

See  Miomey, 

LEASE. 

See  Landl%nrd  and  tenant, 

LEGATEE  OR  DISTRIBUTEE. 

What  he  must  prove  to  recover  legacy 
or  share,  494-5 

Ex'or's  assent  to  first  taker's  posses- 
sion enures  to  remainderman,  495 
Whether  legatee  can  sue  on  ex'or's 
bond,  128-9 

Slave  sold  by  adm'x's  husband  recov- 
ered after  her  death  by  distributee, 

495 

LETTERS  OF  CREDIT. 

Their  nature,  and  what  they  guaranty, 

284 

LETTERS  OF  RECOMMENDA- 
TION. 

Are  not  a  contract,  and  if  honestly  gi- 
ven create  no  liability,  018 

LIBEL. 

Action  for ;  see  Wrongdoer,  nos.  40, 50 
and  600-15 

LIGHTS. 

When  to  be  kept  at  ship's  masthead, 

665 


Action  for  obstruction  of  ancient  lights, 

672-4 

LIMITATIONS-STATUTE  OF. 

When  it  begins  to  run  against  accom- 
modation endorser,  436-7 
What  promise  will  revive  debt  barred, 

31213 

LOST  PAPER  OR  BANK  NOTE. 

Rights  and  remedies  of  parties, 

457.  507-8 

Whether  suit  at  law  lies  for  lost  bill  of 

exchange,  219-20 


M 

MAIL. 

See  Post. 

MAKER  OF  PROMISSORY  NOTE. 

Is  as  acceptor  of  bill  of  exchange,  231 

Is  note  payable  to  maker   good  7 — at 

least  becomes  so  if  endorsed,    168-9 

MALFEASANCE. 

Action  for ;  see  Wrongdoer;  also.  Judges 
Justice,  Sheriff,  Clerk. 

MALICIOUS  ARREST. 

See  False  imprisonment,  and         578-9 

MALICIOUS  PROSECUTION. 

When  action  for  it  lies,  594-9 

MANDAMUS. 

No  action  against  public  officer  refusing 

to  act,  if  mandamus  lies,  573 

Remedy  for  disobedience  to  it,         573 

MANURE. 

Whether  tenant  can  remove  manure 
accumulated  on  farm,  633 

MARINE  TORTS. 

Where  to  be  tried,  552-3 

MARK. 

Action  against  vendor  using  another's 
mark,  628-9 
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MARKET  OVERT. 

How  it  affects  improper  sale, 

500-1.  506-7 

MARRIAGE. 

Contracts  restraining  not  favoured  in 
law,  340 

Action  on  promise  to  marry ;  see  Pro- 
mises, action  on,  no.  18,  and      340-2 

MASTER. 

See  apprentice ;  Servant ;  Slavt. 

MASTER  OF  VESSEL. 

His  liability  as  carrier;  see  Carrier; 
also,    Wrongdoer,  no.   80,    and 

6G8-70 

MECHANIC'S  LIEN. 

What  it  is,  when  arises,  and  to  what 

extends,  519-'2I 

What  trades  may  claim  it,  520-21 

MERGER. 

Whether  felony  involving  private  wrong 
merges  action  for  the  latter,    449-50 

MESNE  PROFITS. 

Action  for,  637-8 

When  mortgagee  may  recover, 

640.  643-4 

MINING. 

Action  for  damage  to  conterminous  or 

surface  owner  by   improper  mining, 

692-3 

Ri?hts  of  contiguous  owners,  694 

Statutory  provisions  in  Va.,  694 

MINISTERIAL  OFFICERS. 
See  Officers. 

MISCHIEVOUS  ANIMAL. 

Action  for  injury  by,  656 

MISDESCRIPTION. 

In  notice  of  dishonour  of  negotiable  pa- 
per, 204-6 

If  land  so  misdescribed  as  not  to  be 
identified,  action  lies  for  parchase 
money,  460 


MISTAKE. 

Action  to  recover  payment  by  mistake 
of  facts ;  see  Promises,  action  on, 
no.  84,  and  4G6-9 

Whether  payment  by  mistake  of  law  is 
recoverable ;  see  Id.  no.  85,  and 

469-71.. ->11 

Liability  of  judge  or  justice  taking  ju- 
risdiction by  mistake,  56U-71 
Of  clerk  acting   without  authority, 

569 

When  party  acting  by  mistake  of  right 
is  liable,  6'ia-5 

MONEY  COUNTS. 

Action  for  money  paid,  money  lent,  and 
money  received  to  pit's  usej  see 
Promises,  action  on,  nos.  70- iM, 

MORAL  OBLIGATION. 

How  far  good  consideration  ;  see  Pro- 
mises, action  on,  no.  3,  and 

308-10.  313-14  476 

MORTGAGE. 

Thouqh  valid  between  parties,  may  be 
void  as  to  creditors  or  purchasers, 

512 

Mortgagee's  title  not  cancelled  by  pay- 
ment after  forfeiture  ;  surety  may 
still  have  relief  by  it,  513 

Of  real  property. 

Mortgagee  of  reversion  of  leased  land 

is  assignee,  and  after  notice,  entitled 

to  rents,  95 

Covevant    by    mortgagee's    (but    not 

mortgagor's)   lessee,   may  run  with 

land,  bJ-2 

In  N.  Y.  mortgagee  of  lease  without 

entry  has  but  a  chattel,  and  is  not  b- 

able  on  covenant  running  with  the 

land ;  sectu  if  lawfully  possessed, 

i>6-7 
That  assignment  is  meant  as  mort- 
gage may  be  shewn  by  parol  evi- 
dence, 97 
In  Mass.  mortgagee  may  enter  on  mort- 
gagor's lessee,                                   50 
In  Va.  is  liable  without  entry,  97 
Mortgagee's  action  for  mesne  profits, 

643-4 

Personal  property. 

May  be  mortgaged  without  deed,     512 

If  bat  in  expectancy,  mortgage  iovalid ; 

but  mortgagor  cannot  recover .,  if  iBi>- 

taking  law  he  permit  salcy  511 
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MUxVICIPAL  CORPORATION. 

Is  liable  for  special  damage  by  neglect 
or  misuse  of  powers,  6\)6-ii 


N 


NECESSARIES. 

What  they  are,  343-4 

Liability  for  them;  see  Husband  and 
Wife}  Father;  Guardian. 

NEGOTIABLE  PAPER. 

What  paper  negotiable  in  Pa.,    170-71 
What  in  Va.,  172-3 

Bonds  negotiable  in  N.  C,  267-8 

Whether  guaranty  of  bill  of  exchange 
is,  295?-y 

See  also  Unsealed  Instrumenis^  nos.  1- 

59. 
What  paper  not  negotiable;   see  Id,, 

nos.  60-71. 
Negotiable  note ;  see  Promissory  Note. 
What  parlies  to  negotiable  paper  lia- 
ble, and  in  what  order,   2323.  237-8 

NOTARY   PUBUC. 

His  seal  makes  protest  proof  of  dishon- 
our even  in  foreign  courts,    182-208 
But  protest  is  not  proof  of  notice, 
unless  made  so  by  statute,         2i)8 

How  tar  clerk  or  deputy  may  act  for 
him,  183 

If  clerk  present,  notary's  protest  will 
not  prove  dishonour,  147-8 

Effect   as  evidence,  of  notarial  marks 
on  bill,  147 

In  Pa.  and  N.  Y.  commonwealth's  no- 
taries distinguished  from  others, 

209-10 

NOTE. 

Negotiable,  or  promissory ;  see  Prom' 

issory  Note. 

NOTICE, 

Of  dishonour  of  negotiable  paper  in 

general;  see    Unsealed  Instruments, 

nos  12,  31-40. 
What  requisite  as  to  guaranty ;  see  Id., 

nos.  836. 
What  as  to  promise  to  indemnify, 

300-1 
How  it  limits  carrier's  liability;  see 

Carriers,  no.  7,  and  529-34 


POnSANCE. 

Action  for ;  see  Wrongdoer,  nos  2,  75, 
85-7,  104-6. 

NUNCUPATIVE  WILL. 

How  distinguished  from  donation  causa 
mortis,  492-3 

o 


OBLIGOR. 

How  release  of  one  joint  obligor  re- 
leases all ;  secus  if  several,         126-7 

OCCUPATION  OF  LAND. 

Action  for;  see  Promises,  action  on, 
nos.  35-42. 

OFFICERS. 

Provision  in  Va.  and  N.  Y.  Codes  re- 
specting seals  of  public  officers,      8 

Liability  for  malfeasance,  or  refusal  to 
act ;  see  Wrongdoer,  nos.  18-36,  99, 
100. 

OFFSET. 

See  Set-off, 

ORAL  ASSIGNMENT. 

Of  debt,  bond  or  note,  256-7 

ORDER. 

Note  payable  to  order  admits  payee's 
right  to  endorse,  159 

Is  assignable  only  by  endorsement, 

223-4 

Order  of  executive  or  court  martial,  if 
illegal,  may  not  protect  officer  obey- 
ing it,  674 

OWNER  OF  GOODS,  ACTION  BY. 

CLAIM    UNDER  OWNER'S    SALE   OR    CON- 
SIGNMENT. 

1.  Sale  by  parol. 

At  com.  law,  chattel  vendible  without 
delivery,  495 

In  N.  C.  and  Va.  parol  sale  of  slaves 
or  other  chattel  is  good  between  par- 
ties without  delivery,  495-6 
So  in  N.  Y.  apart  from  statute ;  how 
by  statute,  496 
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2.  How  sale  completed. 

How  by  English  law,  496 

If  price  to  be  fixed  by  weight,  weigh- 
ing most  precede,  496 
Rule  in  Penn  ,                                497 

3.  Right  to  possession. 

When  it  vests  in  buyer,  497 

Seller  may  keep  goods  till  payment ; 

example,  497-8 

Paper  worth  nothing  is  not  payment, 

and  gives  no  right  as  such,        497 

4.    Sale  on  credit — how  if  vendee  be- 
come insolvent 
How  if  time  of  delivery  not  fixed,  498 
How  if  vendee  become  bankrupt  be- 
fore delivery,  498 
If  after,  vendor  cannot  retake  them, 

49d 

5.  Conditional  delivery. 
If  delivery  conditional,  as  that  price 
be  first  paid,  on  failure  vendor  may 
retake  goods,  49d-9 

6.  If  goods  got  by  felony  or  fraud. 
Fraud  entitles  vendor  to  rescind  sale, 

and  recover  in  trover,  499 

But  not  from  vendee's  vendee,  if  bona 
fide ;  secus  in  N.  Y.,  where  such 
fraud  IS  felony,  500 

Id  England  felon  must  first  be  con- 
victed ;  nor  recovery  then  if  sale 
in  market  overt,  500 

In  N.  Y.  civil  remedy  not  merged  in 
felony,  nor  suspended  till  convic- 
tion, 500-1 
So  also  by  Va.  Code,  501 

7.   What  delivery  vaHd  against  claim- 
ants under  vendor. 
Delivery  must  perfect  right ;  what  suf- 
ficient, 501 
But   reasonable    notice  of  transfer 
should  be  given,                         501 

8.   When  goods  sent  by  carrier. 

Delivery  to  carrier  by  vendee's  order 
transfers  properly,  501-2 

How  in  case  of  bill  of  lad  in  i?,      502 
If  deliverable  to  consignor's  order, 
no  title  passes  to  consignee,      502 
How  if  consignor  endorse  to  another 
to  secure  debt,  who  hands  to  con- 
signee, 502 
Papers  may  shew  property  in  third  per- 
son,                                                 5U2 
When  right  to  goods  passes  to  consig- 
nee,                                               502 
BiiJ  of  lading    and    order  of  delivery 
may  be  revocable,                      502-3 


9.  Stoppage  in  transitu. 
Consignor  or  vendor  may  sometimes 
have  goods  stopped  in  transit,      503 
How  right  limited ;  may  depend  on 
terms  of  contract,  503 

How  if  vendee  become  insolvent ;  car- 
rier's duty,  if  vendor's  a  sent,   C0:J-4 
How  right   modified  by  part  payment 
or  part  delivery,  ■     504-5 

Ceases  when  goods  reach  vendee's 
or  consignee's  possession;  what 
possession  sufficient,  5(i5 

How  if  consignee  have  previously 
sold,  50d 

How  goods  at  sea  assignable  by  en- 
dorsed bill  of  lading,  5lt5^ 

Sale  by  one  not  authorized. 

10.  Illegal  sale  or  pledge  of  goods. 

Shipmaster  cannot  sell  but  in  ease  of 
necessity;  otherwise  owner  may  re- 
cover, 506 

So  of  any  other  carrier  ;  property  not 
changed  by  sale  in  market  overt  in 
Pa.  and  N.  Y.,  506 

How  by  common  law  if  factor  sell  eoods, 
or  pledge  for  his  own  debt ;  no  title 
passes,  if  sale  not  in  market  overt, 

507 

1 1 .  Bank  notes,  bills  of  exchange j  exchi- 
quer  bills  and  state  certificates. 

Recoverable  in  Va.  and  Pa.,  tho'  sold 
to  innocent  purchaser,  507 

Exchequer  bills  transferred  in  Eng- 
land like  bank  notes  and  bills  of 
exchange;  caution  to  be  used  if 
lost,  507 

One  taking  lost  paper  may  be  liable; 
but  not,  it  seems,  if  without  bad 
faith,  508 

Payment  of  note  with  forged  endorse- 
ment is  not  a  discharge,  508 
How  as  to  bills  endorsed  in  blank  and 
left  with  banker,                        50cJ-9 

12.  Omur's   Hght    when    goods  hast 

changed   their  form. 
Still  his,  if  agent  sold  improperly ;  if 
not  identifiable,  agent  or  any  claim- 
ing under  him  liable  for  proceeds, 

ro9-io 

How  if  auctioneer  take  one  note  for 
goods  of  different  owners,  510 

Action  ro»  goods  conveyed  bt  moet- 

GAGE  or  TRrST  DEED. 

]  3.  What  canveyable,  by  whom .  and  how. 

Mortgage  of  future  property  invalid; 
bat  grantor  permitting  sale  by  mis- 
take of  law  Cftnnot  recoTer,        511 
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Sale  by  partner  posses  partnership  pro- 
perty, unless  fraudulent,  and  vendee 
collude ;  so  tho'  by  trust  deed  or  bill 
of  sale  under  seal,  511 

How  as  to  survivinnr  partner ;  whe- 
ther partnership  goods  Test  in  him, 
512 

Mortgage  or  trust  deed,  valid  between 
parties,  may  be  void  as  to  creditors 
or  purchasers,  512 

Chattel  may  be  mortgaged  without 
deed,  512 

14.  Trustee's  or  mortgagee's  right. 

Effect  of  trustee's  sale,  5 1 2 

Rizht  of  possession  gives  action;  when 
it  accrues,  513 

Trustee's  ri?ht  of  action,  513 

Payment  after  forfeiture  does  not  can- 
cel mortgagee's  title ;  what  relief  it 
may  cive  surety,  513 

Sale  of  slave  without  trustee's  assent, 
to  pay  trust  debt,  discharges  trust  and 
releases  title;  chattels  distinguished 
from  real  estate,  514 

Provision  in  Code  Va.  514 


PAPER. 

For  negotiable  paper,  sec  Unsealed  In- 

struments^  nos   1-5'.). 
For  paper  not  negotiable,  see  Id ,  nos. 

6091. 
Payment  by  paper  for  money ;  rights  of 

parties,  426-31.447  8 

What  neglect  in  collecting  will  dis- 
chars^e  original  debtor,        430-31 
Partner's  paper  for  purchase  by  firm, 

428-9 

PARENT. 

See  Father, 

PAROL  ACCEPTANCE. 

Of  bill  of  exchange,  whether  binding, 

153 

PAROL  CONTRACT. 

Cannot  vary  deed,  but  gives  action  for 
breach,  25 

PART  ASSIGNMENT. 

Gives  no  action  on  negotiable  paper, 

254 


PART  PAYMENT. 

Its  effect  on  drawer's  liability  to  en- 
dorser, 238-i> 

Not  recoverable  by  vendee  refusing  to 
complete  contract,  462 

PARTIES. 

What  necessary  to  bill  of  exchange, 

144.  167 
What  parties  to  negotiable  paper  liable, 

and  in  what  order,  232-3.  237-8 

Privity  of  parties  essential  to  action  on 

contract,  364 

PARTNERSHIP. 

How  deed  executed  by  one  binds  all, 

12 

How  far  acts  of  one  bind  all ;  se« 
Promises,  action  on,  no.  15,  and 

332-6 

How  if  partner  give  individual  note  for 
purchase  by  firm,  429 

How  if  bill  on  firm  accepted  by  part- 
ner in  his  own  name,  151 

Action  against  partnership  for  money 
lent,  432 

If  partner  dies  after  name  of  firm  blank 
endorsed,  it  may  be  filled  to  bind  sur- 
vivor, 134 

If  bill  passed  to  firm,  all  must  join  in 
suit  on  it,  229 

Payee. 

Against  him  or  his  agent  consideration 

of  bill  disprovable,  1 45 

His  right  to  endorse  admitted  by  maker 

of  note  and  acceptor  of  bill,         159 

Who  can  be  payee  of  promissory  note, 

168-9 

His  endorsement  without  recourse 

leaves  imper  still  negotiable,    225 

PAYMENT. 

If  by  paper,  how  far  a  discharge  of 
debt,  426-31   447-8 

When  payment  must  precede  considera- 
tion ;  see  Condition  precedent. 

If  compulsory,  is  recoverable,  471-3 
How  if  under  process,  474-7 

How  covenant  to  pay  money  construed, 

57-8 

Effect  of  part  payment  on  drawer's  lia- 
bility to  endorser,  238-9 

Vendor  refusing  to  complete  sale  can- 
not recover  part  payment,  4(^ 

Presentation  for  payment;  see  Untealid 
JnstrumenU,  nos.  25-30. 
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PERSONAL  COVENANTS. 

See  CovenanU,  nos.  33-8. 

PERSONAL  PROPERTY. 

See  ChaiUl. 

PERSONAL  REPRESENTATIVE. 

See  Executor. 

PHYSICIAN. 

Husband  liable  for  regular  physician's 

services  to  wife  in  his  absence,    345 

But  not  for  prescription  by  one  in 

mesmeric  sleep,  345 

Action  against  him  for  incompetency, 

391)^00 

His  action  for  slander  of  professional 

character,  610-12 

PLEADING. 

Non  tit  factum  pleadable  to  escrow 
prematurely  delivered,  Id 

Non  damnificaius  no  answer  to  covenant 
to  do  certain  act,  116-17 

To  bill  for  specific  execution,  and  in 
assumpgii,  but  not  in  covenant,  want 
of  consideration  is  pleadable,        45 

Demise  in  lease  for  years,  but  not  for 
life,  or  dcdi  in  feofiment,  will  sup- 
port covenant,  36-7 

Demise  for  longer  term  by  lessee  for 
years  is  an  assignment,  and  may  be 
so  pleaded,  80 

If  term  of  small  or  no  value,  charged 

with  rent,  descend  to  ex'or,  he  may 

by  pleading  free  himself,  U9 

But  plea  to  entire  rent  no  bar,  if 

term  of  any  value,  9Ji-IO'» 

In  Va.  error  of  pleading  shall  not 
charge  ex'or  beyond  assets,  J  28 

**  No  assets  from  former  ex'or'*  answers 
action  against  ex'or  de  son  tort  of 
rightful  ex'or,  125 

Part  performance,  to  recover  for  it, 
should  be  averred,  or  appear  by  in- 
strument declared  on,  64.  6i) 

To  avoid  contract,  illegality,  if  not  on 
face  of  paper,  must  be  pleaded  and 
proved,  34 

Declaration  against  innkeeper  for  lost 
property  left  by  plt.'s  servant,  542-3 

Attorney  not  liable  for  illegal  process 
may  become  so  by  plea,  552 

la  England  loss  of  service  must  be 
averred  to  sustain  father's  action  for 
daughter's  seduction,  556-7 

For  servant's  or  agent's  mistake  or 
want  of  skill,  priocipftl  is  litble  in 


case,  not  trespass ;  difference  of  re- 
covery, 703 

Refusal  to  marry  implies  request,  and 
if  averred  will  sustain  action  on 
promise,  342 

What  to  be  averred  in  action  for  use 
and  occupation,  376-7 

POLICY  OF  INSLTIANCE. 

See  Insurance, 

POLICY,  PUBLIC. 

See  Public  Policy. 

POST. 

Offer  may  be  accepted  and  contract 
closed  by  post,  338-9 

SOf  as  to  bill  of  exchange,  I-S3 

What  to  be  observed,  if  notice  of  dis- 
honour sent  by  post,  192-9.  209 

PRESENTATION. 

For  acceptance ;  see  Unstaled  Jnstn- 

meniSf  nos.  11-17. 
For  payment ;  see  Id.y  nos.  25-30. 

PRICE  OF  GOODS. 

Action  for;  see  Promisu,  action  (W) 
nos.  6l-y. 

PRINCIPAL  AND  AGENT. 

See  Jgeni. 

PRISONERS. 

Jailor's  responsibility  for  them,    584-6 

PRIZES. 

Admiralty  jurisdiction  respecting, 

PROCESS  OF  COURT. 

False  imprisonment  under,  551-2 

Payment  under,  when  recorerable, 

474-7 

Action  for  malfeasance  in  executing, 
see  Wrongdoer,  nos.  t^36. 

When  execution  allowed  in  Pa.  on 
judgment  confessed  to  indemni^ 
surety,  or  assigned  to  secnte  debt, 

m 

PROFESSIONAL   SERVICES. 
Aetioo  for,  409-1 
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PROFESSIONAL  SKILL  AND 
CARE. 


Action  for  want  of, 

PROMISE. 


397-9 


Unsealed  written    promise  assignable 

without  deed,  ^57-8 

Promise  to  indemnify ;  see  Indemnifier, 

PROMISES,  ACTION  ON. 

What  consideration  necessary. 

Promise,  for  money  or  goods,  written 
or  oral,  if  not  by  deed,  is  void  with- 
out consideration,  304-5 

1.  Sufficiency  of  considtration, 
Forepast  consideration,  unless  at  defl.'s 

request,  insufficient,  307-8 

So,  parent's  natural  love,  305 

Must  be   benefit  to  promiser  or  injury 

to  promisee,  305 

Mutual  promises  sufficient,  305 

Promise  to  pay  as  due  sum  certain,  or 

to  be  arbitrated,  is  valid,  3o5-6 

So,  to   pay   note   if   withdrawn   from 

bank,  ^06 

Debt  sufficient  for  promise  to  pay,   3u(i 
So,  forbearance  of  ri^ht,  or  promise  to 

forbear  ;  how  right  defined,       306-7 
So,  to  pay  sum  certain  if  suit  dismissed, 

307 
Secui  if  act  done  in  mere  expectation, 

without  promise,  o07 

2.  Promise  by  third  person. 

Decedent's  debt  will  not  sustain  ex'or's 
personal  promise  to  pay  it,  306 

Execution  of  lease  sufficient  for  third 
person's  guaranty,  3o6 

So,  to  indemnify  A.  if  he  will  be  sure- 
ty for  B.,  306 

So,  to  repay  if  surety  pays,  valid  when 
condition  performed,  312 

So,   if  trustee  promise   in  writing,  in 

consideration   of   trust  deed,  to  pay 

workmen  another's  debt,  307 

Workman  may  sue,  though  promise 

not  to  him,  307 

3.  Moral   obligation. 
Rule  explained  by  Mansfield  and  Bui 
ler,J.,  30-.JI 

How  limited  and  explained  by  Lord 
Denmnn  and  others,  30U-I0 

Must  be  such  ri^lit  as  would  give 
action  but  for  positive  rule  of  law, 
309-10 
Distinction  between  contracts  void- 
able and  void,  310 

Vol.  II.— 47 


How  if  escaped  debtor  promise  to  re- 
pay what  sheriff  paid,  313 

4.  Executed  consideration. 
If  implying  promise,  express  promise 
void,  310 

Whether  good  if  none  implied, 

31011 

5.  Discharged  bankrupt's  promise  to  pay 

debt. 

If  conditional,  performance  must  be 
proved,  311 

Must  be  that  he,  not  his  estate,  will 
pay,  311 

As  binding  before  certificate,  311-12 

6.  Debt  barred  by  statute  of  limitatior. 
Whether  it  will  support  promise  which, 

if  no  bar,  the  law  would  not  imply, 

312 

Remarks  of  Parke,  J.,  312-13 

Promise  to  pay  when  able  valid,  312 

So,  to  pay  ex'or  debt  due  decedent, 

3I21H 

But    not  collateral    promise,  as  of 

work,  313 

Debt   not  barred  revived  and  made 

new,  312 

7.  Past  cohabitation.     Board  of  child 

or  mother. 

Past  cohabitation  or  future  forbearance 

not  sufiicieni  in  England,         313-14 

Moral  considrralion  nothing,  though 

dePl  the  seducer,  314 

But  promise  to  mother  for  boarding 

or  rearin?  ille^iitimate  child,  or  to 

another  for  child's  and  mother's 

board,  is  valid,  314-15 

Provision  in  Va.  Code  as  to  action  for 

seduction,  314 

8.  Adequacy  of  consideration. 

Not  questioned,  if  no  adverse  rights  in- 
volved; illustrations,  315 

So,  as  to  contracts  restraining  trade, 
though  not  favoured  in  law,  315-lG 
1».   Wagers. 

Whether  wagers  allowed  by  civil  law, 

316 

Not  illegal  by  common  law,        316-17 

If  party  could  control  issue,  wager  bad, 

318 

So,  if  dependent  on  death  of  Napoleon, 
or  result  of  criminal  trial,       317-18 

So,  if  on  election  in  U.  S.  or  to  parlia- 
ment, 318 

In  Va.,  wagers  on  elections  illegal  and 
fined,  318 

Wager  that  pl't  will  not  marry  within 
certain  time  is  against  public  policy, 
and  void^  31 8-1 U 
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Courts  will  not  try  idle,  frivolous  or 
impertinent  wagers ;  examples, 

319-20 
British  statutes  against  wagers,  and  de- 
cisions, 320-2L 
Virginia  act  of  1819,  321 
Provision  in  Code  of  1849,  321-2 
No  action  on  wafers  in  Pa.  and  S.  C. 

322 

10.  Insurance. 

In  all  continental  Europe,  insurer  must 
have  an  interest;  secus  in  British 
isles,  322 

How  in  Va.  and  other  states,  which 
have  not  reenacted  19  Geo.  2,      323 

Policies  on  maritime  risks  formerly 
mere  wagers  in  England,  and  for- 
bidden by  statute,  322 
So  now  in  most  of  the  U.  S.         322 

Life  insurance,unlikefireand  marine,  is 
not  a  contract  of  indemnity,      323-4 

What  to  be  proved  in  action  on  life  in- 
surance, 324 

11.  Thing  to  be  done  mutt  be  legal. 

Consideration  must  be  legal  and  within 
party's  powf-r,  324 

How  if  remotely  connected  with  il- 
legality, 323 

Examples  of  contracts  void  for  illegal- 
ity, 325 

Void  if  prohibited  under  penalty  only  ; 
examples,  325-G 

Examples  of  contracts  adjudged  not 
against  statute,  326-7 

Former  distinctions  between  mala  tn  se 
and  prohibita  exploded,  327 -d 

English  decisions  as  to  money  lent  for 
illegal  purpose,  328-1) 

Like  decisions  in  U.  S.  329 

Contracts  by  agent  or  through 

POST. 

12.   What  consent  necessary. 
May  be  express  or  implied,  in  person 
or  by  a?ent,  330 

No  promise  implied  if  contrary  express- 
ed, 339 
"Who  liable  for  necessaries  to  seamen, 
or  for  board  if  they  leave  the  vessel, 

330 
Who  for  medical  service  to  apprentice, 

330 
Guardian  not  liable  for  infant's  neces- 
saries famished  former  guardian, 

330 

13.  Contract  closed  by  acceptance. 

Neither  party  bound,  but  proposal  re- 
tractable, till  accepted,  338,  9  , 


Acceptance  of  specific  terms  proposed 
sent  by  post  completes  contract, 

338-a 

14.  Contract  by  agent. 

To  bind  principal,  agent  must  be  duly 
authorized;  how  he  may  be  consti- 
tuted, 331 

Agencies  are  limited  or  general,  ex- 
press or  implied,  331 

Deft  estopped  to  deny,  if  he  have  rep- 
resented one  as  agent,  331 

I  15,  Partnership  agency. 

I  In  general,  partner's  act  as  to  business 

I      of  firm  binds  all,  332 

But  not  his  guaranty  for  collateral  end, 

though  promotive  of  firm's  business, 

332-3 
Yet    previous    practice   or    general 
usage  might  prove  authority, 

332-3 
Nor  can  partner,  as  such,  bind  firm  for 
another's  debt,  333 

Presumed  till  disproved  that  partner 
was  authorized  to  draw,  endorse  or 
accept  paper,  332,  3,  4 

But  one  partner  may  free  himself  by 
special  notice,  332 

How  if  paper  shew  its  separate  charac- 
ter, 334,  6 
How  if  taken  to  pay  private  debt, 

334-5,  6 

In   N.   Y.  assent  of  firm  must   be 

shewn,  335 

Like  practice  in  other  states,       336 

16.  Contract  by  agents  of  private  com- 
pany, club  or  committee. 

Actions  in  England  against  members  of 
clubs  and  other  associations,         337 

In  U.  S.,  against  members  of  commit- 
tee ordering  political  dinner,     337-d 

17.  Contract  by  wife  or  other  female 
Husband  may  authorize  wife  to  draw, 
accept  and  endorse  bills,  336 

How  far  she  may  delegate  her  autho- 
rity, 3;J6 
How  (emale  ofiay  bind  a  man  who  al- 
lows her  to  contract  for  supplies, 

336-7 

18.  Promise  to  marry. 

Contract  restrictinsr  marriage  is  not 
favoured  by  the  courts,  340 

Bond  to  pay  woman  gross  sum  if  he 
married  another  is  void,  340 

Secus  if  contract  to  marry  each  oth- 
er, 340 

Common  law  courts  may  try  action  for 
breach,  340 

Lies  for  either  party,  340 
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When  to  ht  brought,  and  what  to  be 
averred,  340-41 

Married  man's  promise  is  broken  when 
made ;  consideration  for  action  a- 
gainst  him,  341,2 

Refusal  averred  implies  request,      'M2 

If  party  disabled,  as  by  marriage,  aver- 
ment of  request,  or  reasonable  time, 
unnecessary,  :M2-'J 

In  N.  Y.,  woman's  offer  not  requisite, 

342 

19.  Wife't  right  to  bind  hmband. 
If  wife  not  supplied^  she  may  pledge 
credit  of  husband,  tho'  insane,  for 
necessaries,  343 

Law  presumes  his  assent  to  contracts 
for  things  proper  for  herself  and 
house  {  how  presumption  repelled, 

343-4 
How  propriety  measured  in  such  ca- 
ses, 344 
In  what  character  she  binds  hia,  344*5 

20.  Haw  in  his  abtence. 
He  is  liable  only   for  necessaries  ac- 
cording to  his  condition,  345 
Services   by   professing   physician  are 
necessaries^  345 
But  not  prescription  by  on«  in  mes- 
meric sleep,  345 

21.  How  if  sht  live  apart  from  him. 
She  must  prove  his  assent  to  separation, 
or  misconduct  dispensing  with  it,  346 
Else,  he  is  not  liable  even  for  neces- 
saries, 346 

22.  Where  she  has  separate  prwtsion. 
In  such  case  notice  not  to  trust  her  dis- 
charges him,  346-7 

Deed  of  separation  valid,  if  court 
would  have  decreed  it,  347 

Though  without  consideration,    347 
But  bad  if  for  future  separation,  347 
If  void,  or  if  payment  not  duly  made, 
she  may  order  supplies  as  if  no 
deed,  347 

23.  Jf  wife  tnmed  ont  mthont  provision. 

Liability  of  one  who,  having  recog- 
nized woman  as  his  wife,  sends  her 
away,  348 

If  wife  turned  away  without  cause,  or 
driven  away  by  cruelty  or  indecency, 
she  may  bind  him  fur  necessaries, 

3489 
So  while  suing  for  divorce,  349 

What  are  necessaries,  349 

24.  If  wife  an  adulteress. 
He  is   not  liable  if  she   elopes   or  is 
.   earned  away  for  adultery,  349 


How  if  wife,  turned  away  without 
cause,  commit  adultery,  349 

25.  Support  of  child  or  parent. 
Creates  no  liability  at  common  law, 

350 
Provisions  of  43  Elizabeth ;  like  sta- 
tute in  N.  Y.,  350 
What  relations  it  embraces,         350 

26.  Jetton  for  support  of  child. 
Father  liable  if  child  live  with  mother 

apart  from  him,  351 

So  if  child  his  wife's  or  a  bastard, 

and  adopted  by  him,  351 

Yet  contract,  express  or  implied,  is  th« 
ground  of  action,  351-2 

Child  cannot  in  general,  as  wife  can, 
bind  a  man  for  necessaries ;  his  rem- 
edy, 351-2 

Statutory  provisions  in  Va.  352-3 

27.   When  child  is  qf  age. 
Father   not  liable   for  necessaries  to 
adult  child,  though  his  previous  pro- 
raise  or  request  may  make  him  so, 

353 

Contract  for  sale  of  Land. 

28.  Estate  in  fee  or  for  fears. 

What  necessary  to  action  against  ven- 
dor for  breach  of  contract,  or  vendee 
for  purchase  money,  353-4 

How  in  suit  for  purchase  mon«y,  if  title 
doubtful,  354 

Redress  for  failure  of  payment,        355 

Sale  of  Personal  Property. 
29.   Warranty  of  tilU. 

At  common  law,  title  not  warranted 
by  sale,  but  is  by  affirmation,  if  so 
mennt,  358-9 

Executory  contract  requires  good  title, 

355 

How  if  specific  chattel  sold :  what  civil 
law  implies,  3.~>5-6 

In  S.  C.  a  sound  price,  without  stipu- 
lation, warrants  both  title  and  sound- 
ness, 356 
Secus  if  sale  by  decree  in  equity,  356 

In  England  rule  of  caveat  emptor  modi- 
fied of  late,  356-7 
Vendor's  selling  *<  as  his  own"  war* 
rants  title,  358 
Warranty  in  fact  requisite  as  to  qua- 
lity but  not  as  to  title,  357 

In  Ky.  warranty  of  title  implied,     357 

So  in  Pa.  if  vendor  in  possession  ;  how 
if  not,  357,  8 

Same  rule  as  to  ckoses  in  Mcikmp  357 


740 


INDEX. 


30.  Warranty  of  quality. 

Not  implied  at  common  law,  without 
fraudulent  misstatement  or  conceal- 
ment, 359.(i0 

But  article  sold  by  sample  or  writtett 
description  must  a^ree  with  it,     360 

So  if  ordered  of  tradesman  for  particu- 
lar purpose,  361 

How  affirmation  at  sale  held  in  Mary- 
land; how  in  Pa.  361-2 
Remarks  of  Gibson,  C.  J.          36 12 

Decisions  fixing  law  in  N.  Y.  362  3 
If  contract  executory,  what  implied, 

363 
What  if  execoted,  363 

How  as  to  sale  of  provisions,       363 

In  S.  C.  a  sound  price  implies  warranty 
of  soundness,  356 

In  Va  ,  genuineness  but  not  Talne  of 
bank  notes  warranted  by  passing, 

363.  465 

31.  Action  on  warranty. 
Lies  without  return  of  thing  sold,  363 
But  privity  between  parties  requisite, 

363-4 

Landlord  and  tenant. 

32.  English  and  Virginian  legislation. 

Definition  of  rent,  ^165 

English  statutes  supplementary  to  com- 
mon law,  365 

Virjfinia  statutes,  provisions   in    Code 

1849,  and  revisor's  note,  365-6 

Clause  proposed,  and  that  adopted, 

as  to  undertenant's  liability,  366-7 

33.  Mtornment, 
Necessary  at  common  law  if  term  as- 
signed, 367 
Altered  by  statute  4  and  •*>  Ann,       367 
Tenant  is  liable  if  he  pay  rent  to  as- 
signor after  notice ;  secus  if  before, 

367 

So  also  in  Mass.  and  Va.  367 

Provisions  of  Va.  Code,  3678 


34.  Eviction:  apportionment  of  rent. 
Eviction  before  rent  due  bars  action, 

368 

How  if  part  evicted,  368 

Provisions  in  Code  Va.  and  revisors* 

note,  368-9 

English  cases  before  4  and  5  Will.  4, 

369 

35.  .Action  for  use  and  occupation. 
Debt  lies  at  common  law  for  occapa- 

tion,  36!) 

So  assumpsit,  though  the  contrary  once 

thought,  370.  372  3 


Promise  to  pay,  giving  only  assumpnif 
distinguished  from  rent,  which  gives 
debt;  dedtions,  370-72 

English  statote  gives  assumpsit  where 

only  debt  lay,  372 

And  indebitatus  assumpsit  usual,  the' 

rent  and  term  uncertain,  373 

Like  rules  in  Va.,  Ky.,  Md.,  Pa  ,  Mass. 
and  in  supreme  court  U.  S.,       373-4 

36.  Demise  in  teriting  not  sealed. 
Object  and  provisions  of  1 1  Geo.  2, 

374-5 
Gives   assumpsit  in  all  demises  not 
by  deed,  for  rent  certain,  and  re- 
covery   of   its    equivalent ;    how 
fixed,  375 

If  payable  half  yearly,  pPt  must  aver 
half  year's  occupation ,  376 

If  pl't  let  before  term  ended,  his  ac- 
tion barred,  376 

37.  miat  to  he  averred  and  proved. 
Against  tenant  at  will,  pl't  must  shew 

occupation ;  secus  against  tenant  for 

years,  376 

What  and   whose   occupation   suffi- 
cient, 376  7 

One  of  two  lessees  may  enter  for 
both,  377 

Ex'or  not  liable  on  testator's  entry, 
nor  husband  on  wife's,  Til 

Assignees  under  trust  deed  not  liable 
without  entry,  377 

38.  How  contract  of  lease  transferred  or 

continued. 
Lease  from  year  to  year  till  notice  ^;ofs 
to  heir  or  assignee;  Parke,  B  's  re- 
marks, 378-9 
Action  on  parol  lease  lies  for  assignee 
of  reversion,  379 
So  for  assignee  of  one  of  two  lessors, 

3711 

In  N.  Y.  action  lay  against  lessee  for  I 

year  holding  over  3,  370 

But  terms  of  lease  may  in  such  case 

shew  contract  ended,  ;{79 

39.  When  undertenant^  or.  one  of  sete- 

ral  lessees^  holds  over. 
Lessee     liable     if  undertenant    holds 
over ;  but  not  the  rest,  if  one  lessee 
does,  and  still  lets  if  they  are  sure- 
ties, 380 

40.  The  action,  being  on  contract,  lies 

not  against  trespasser. 

Demise  in  ejectment  treats  tenant  as 
trespasser,  and  rent  accruing  after  ii 
not  recoverable,  o8l 

So  in  case  of  unlawful  detainer,  381 
What  the  proper  remedy,         381,  S 
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Nor  will  assumptU  lie  against  trespass- 
er's ex'or,  nor  against  disseisor  or 
his  ex'or,  381 

What  the  ground  of  action,  381-2 

4 1 .  How  at  to  vendor  and  vendee. 

Will  not  lie  against  vendor  still  in  pos- 
session, 3cj2 

Nor,  in  N.  Y.,  Ky.  and  Mass.,  against 
vendee  entering  and  refusing  to  com- 
plete purchase,  3rJ2 
Nor  in  Ky.,  for  his  occupation  before 
contract  rescinded,                     382 

Held  in  England,  vendee  is  liable  if  oc- 
cupation has  benefitted  him,  382-3 
So  in  Mass.,  3b4 

But,  if  vendor  fail  to  make  good  title, 
vendee  is  not  liable,  384 

42.  Against  tenant  for  damages  to  pre- 

miseSf  or  neglect  of  repair. 

What  implied  against  tenant  as  to  use 

of  premises,  384-5 

How  if  express  contract  to  repair,  or 

put  in  repair,  3S5 

How  measure  fixed ;  what  good  repair 

means  if  buildings  old,  385-6 

General  average. 

43.  Jettison, 
General  rule,  386 

Goods  under  hatches  not  liable  for  deck 
floods,  386 

Partial  exception  in  France ;  disap- 
proved   in  England    and   U.   S., 
386-7 

44.  General  principle  involved  in  jetti- 
son. 
Applies  to  other  losses  at  sea,  387 

Thus,  cost  of  savinsr  ship  and  cargo 

paid  by  general  avera;?e,  388 

Held  in  some  states  that  stranding  ship 

to  save  carso  gives  right  to  average ; 

secus  in  N.  Y.,  388 

45.  Requisite  conditions. 
What  they  are,  389 

No  contribution  if  goods  saved  by  jet- 
tison lost  in  same  voyage,  nor  if  ship 
lost  before  goods  sacrificed  replaced , 

:W9 

How  if  one  incur  expense  for  common 

benefit,  3o9,  UO 

46.  Expenses  at  intermediate  port. 

How    as    to    cost  of  repairing    ship, 

389-90 

If  charter  party  silent,  ordinary  losses 
borne  by  owner  j  extraordinary,  by 
average,  390 


What   expenses    subject   to    average, 

3li0-9l 
By  English  rule,  crew's  wages  and 
provisions   fall  on   ship;  secus  in 
U.  S.,  391-2 

How  during  embargo  and  other  de- 
tentions, 391-2 

47.  Owner's  action  against  inurer. 

Owner  may  sue  insurer,  and  he  demand 
contribution,  393 

What  insurer  may  deduct,  if  ship, 
freight  and  cargo  belong  to  same 
owner,  393 

48.  How  average  recovered. 

If  proportions  ascertainable,  average 
may  be  had  at  law ;  otherwise,  in 
equity,  393 

Either  shipper  of  goods  or  owner  of 
ship  may  sue,  394 

Breach   of  duty   by   corporations 
and  agents. 

49.  //*  one  undertake  without  reward. 
Not  liable.  Sir  Wm.  Jones  thought,  for 

mere  non-feasance,  394 

If  promise  gratis,  total  omission  gives 

no  action   at  common   law ;  secus  if 

promiser  commence,  3!l4-5 

Thus,  if  money  taken  to  purchase 

annuity,  action    lies  for  default, 

395 

50.  jSgainst  agent  for  neglect  as  to  in- 

surance. 
Liable,  tho'  intent  good ;  general  rules, 

395-6 

So  if  loss  from  negligent  insurance, 

tho'  service  gratis,  396 

Secus  if  deA.  is  joint  owner,         396 

If  insuring   broker   keep  policy  after 

loss,  he  is  liable  for  not  settling, 

396-7 

51.  Corporation  or  bank. 

For  what  assumpsit  lies  against  corpo- 
rations, 397 

How  liable  to  stockholder ;  what  will 
sustain  action,  397 

Bank  liable  for  agent's  failure  to  no- 
tify dishonour,  397 

52.  Mtomey. 

Attorney  of  reasonable  skill  not  liable 

for  misjudgment,  398 

How  if  impertinent  matter  struck 

from  bill  at  client's  cost,  398 

Yet  liable  for  gross  neglect  or  incom- 
petency, 3i>H-9 

Decisions  in  Mass.  and  Pa.  in  regard 
to  neslect  and  disobedience  of  in* 
struztions,  399 
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53.  Farrier  or  surgeon. 

He  mast  have  and  employ  common 
skill,  399-400 

Action  for  seb vices,  work  or  ma- 
terials. 

54.  Professional  services. 

In  England  fees  of  physician,  or  one 
assuming  to  be,  are  honorary  and  not 
recoverable,  400-1 

Bat  medical  service  go«d  considera- 
tion of  contract  or  promise,      401 

Recoverable  in  Pa.,  401 

Legislation  in  N.  Y.  and  Va.,  401 

"Whether  arbitrator  can  recover  without 
express  promise,  401 

55.   Servant's  wages. 

In  England  hiring  commonly  fur  a  year, 

40:{ 

Practice  in  N.  Y. ;  how  if  servant  quit 
before  term  ended,  403-4 

How  if  dismissed  for  incompetency  from 
his  own  fault,  404 

Misconduct  justifies  dismissal ;  what 
may  be  shewn,  404-5 

Servant's  remedy  ;  reciprocal  daties  of 
master  and  servant,  405-6 

56.  Seamen's  wages,  and  freight. 

Sailor's  remedy  agamst  ship,  owner,  or 

master,  406 

Ground  of  action    against  owner ; 

a(;ainst  master,  406 

Act  of  congress ;  how  wages  forfeited, 

406 

Seaman  disabled  on  duty  has  claim  for 

entire  voyage,  406 

If  ship  captured  and  voyage  lost,  no 

right  to  wages  or  freight,         407,  8 

Secus  if  retaken  before  condemned, 

and  reaching  port  safely,  407 

Entire   voyage   must  earn   freight  or 

wages,    unless    owner    prevent,    in 

which  case  his  promise  implied, 

407.  409-10 

No  recovery  till  cargo  delivered,  if 

contract  to  pay  then,  407-8 

What  master  or  freighter  andertakes, 

408 
Though  ship  disabled,  master  must  for- 
ward goods ;  else  freighter  may  re- 
take them  without  pay,  408 
Seamen's  rights,  if  wrongly  dismissed  ; 
or  if  voyage  abandoned  because  ship 
not  seaworthy,  or  stopped  by  owner's 
•ct,                                                409 
Whether  endorsee  of  bill  of  lading  on 
which  consignee  is  to  pay  freight  is 
liable;  decisions,                     410-11 
57.  Contract  left  unfinisked. 
How  in  Mass.  and  N.  Y.  if  work  to  be 
paid  for  when  finished,                41 1  < 


Entire  work  for  which  gross  sum  to  be 
paid  is  condition  precedent,         41 1 

58.  Jf  work  done,  but  not  according  to 

contract. 
General  rule,  412 

If  work  accepted,  quantum  meruit  lies; 

example,  4lt{ 

How  in  England  if  defl.  a  corporation 

which  must  contract  by  deed,      412 

59.  When  work  badly  done. 

What  pit.  shouM  shew,  413 

If  he  brings  quantum  meruit,  value  of 

work    open   to  proof;    example  of 

overseer  or  surveyor,  413 

60.  Extra  work  or  materials. 
No  liability  for  excess  beyond  contract, 

413-14 
So  where  work  not  forbidden  and  af- 
terwards aceepted,  4 1 4 

Action  for  frice  of  goods. 

61.  Mutual  consent. 
Necessary  to  sale,  330.  33*^-9.  414 

Ofifer  not  revoked  continues  till  accep- 
ted ;  death  revokes  it,  414-15 
Bid  at  auction  revocable  till  hammer 
falls,  414 
Sale  without  price  fixed  is  lor  worth  of 
goods,                                           414 

62.  Vendor's  action  when  sale  complete. 

What  requisite  under  29  Car.  2,  415-16 

Like  law  in  many  of  the  states,  but  not 

in  Va.  416 

What  delivery  sufficient;   when  sale 

complete ;,  consequences,  416 

When  in  Va.  sale  of  flour  in  warehouse 

complete,  so  as  to  give  trover,  and 

make  loss  by  fire  the  purchaser's, 

416-17.  419 

Held  not  material  to  separate  lot 

from  other  barrels  of  same  brand ; 

disapproved  in  Ohio  and  Pa.    418 

What  necessary  to  complete  sale, 

4It^.460 

Rule  in  England  ;  rights  of  property 

and  possession  distinguished,  4I0-1*J 

Warehouseman  vendee's  agent,  if  sale 

comj^etey  419 

63.  Resale  on  vendee's  default, 

English  usage  as  to  sale  at  auction, 

419 

How  as  to  resale  on  vendee's  de fiiolt ; 

how  as  to  perishable  goods  when 

no  stipulatioiiy  419-20 

Uitge  in  New  York,  4» 
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64.  Condiiional  sale  made  absolute. 
Condition  that  sale  shall  be  absolute  if 
goods  injured  or  kept  too  long,  is 
vaUd,  420 

65.  Whether  vendor  can  recover  on  part 

delivery. 
Construction  of  29  Car.  2 ;  how  in  Va. 

420-21 
Completion  of  contract  varies  with  cir- 
cumstances;  what  material,      421-2 
How   in  England  part  received    and 
kept  gives  action,  422,  3 

If  contract  entire,  no  recovery  for 
part  till  time  of  performance  pass- 
ed ;  reason  by  Parke,  J.        422-3 
English  rule  followed  in  Mass. ;  secus 
in  N.  Y.  423-4 

66.  Defect,  or  want  of  title. 

In  N.  Y.  recovery  of  thing  sold  by  ad- 
verse title  is  defence;  in  £ng.  to 
shew  adverse  title,  425 

How  recovery  reduced  by  defect  in  ar- 
ticle ;  how  if  not  warranted,       425 

Vendor  not  liable  for  necessary  deteri- 
oration by  distant  transit,  425-6 

67.  How  if  article  worthless. 

Counterfeit  note  taken  by  mistake  may 
be  returned,  426 

So  genuine  note,  if  party  passing 
knew  it  was  worthless,  426 

So  negotiable  note,  if  wilfully  mis- 
represented as  solvent ;  how  if 
guarantied,  426-7 

In  general,  third  person's  paper  offered 
without  fraud  and  accepted  dischar- 
ges vendee ;  examples,  427 

68.  Whether  paper  taken  at  sale  differs 

from  that  for  previous  debt. 
No  distinction  in  N.  Y. ;  secus  in  En- 
gland, 4*^8 
Lord  Holt's  opinion,  428 
Rule  in  Mass. ;  how  if  partner's  note 
taken  for  purchase  by  firm,  428-9 
Decisions  in  Maryland,               429-30 

69.  What  creditor  taking  paper  must  do 

to  charge  his  debtor. 
How  if  paper  when  paid  is  to  discharge 

debt,  430 

By  English  statute,  diligence  to  collect 

and  notice  of  failure  required,     430 
How  if  bill  taken  for  precedent  debt 

is  altered,  430-1 

What  pit.  suing  for  original  debt  must 

shew,  431 

If  paper  passed  beyond  his  control, 
he  will  fail,  431 


Action  roa  money  lent. 

70.  ,^gainst  a  partnership. 
Will  not  lie  for  loan  on  partner's  credit 
tho'  applied  to  business  of  firm,    432 
Secus  if  loan  for  firm,  or  not  express- 
ly on  private  credit,  though  misap- 
plied, 432 

71.  Against  a  bank. 

Bank  paying  forged  check  must  bear 
the  loss,  432,  3 

Secus  when  blank  checks  lefl  with 
wife,  were  so  filled  that  holder  al- 
tered sum,  432-3 
How  acceptance  payable  at  bank  con- 
strued, 433 
How  if  bill  payable  to  order ;  how 
if  to  bearer,  433 

72.  Jction  by  bank. 

Bank  paying  bill  discounted  and  en- 
dorsed may  by  notice  charge  prior 
endorser,  433-4 

Action  fob  money  paid, 

73.  Revest  necessary. 
Payment  not  by  request  or  compulsion 
creates  no  claim,  434 

Secus  if  paid  by  request  or  authority, 
and  for  the  purpose  authorized, 

435 

74.  Payment  on  accommodation  paper. 
Drawee  without  funds  of  drawer,  pay- 
ing bill  may  recover,  435 
How  lien   on  goods    consigned,  or 

notes  given  for  sale  of  them,    435 

Accommodation  endorser  may  recover, 

with   costs   of  defence  directed   by 

drawer,  435-6 

So  accommodation  endorser;  whether 

he,  more  than  acceptor,  has  action 

before  payment,  436 

Has  also,  on  payment,  assumpsit  for 

money  pakl,  436-7 

How  if  drawer  pay  bill,  tho'  discharged 

by  want  of  notice,  437 

No  request  implied  in  such  payment, 

437 

75.  Where  one  has  to  pay  anoiher^s  debt. 

Amount  so  paid  may  be  recovered ; 
examples ;  principle  explained,  437-8 

Surety  may  recover  amount  paid  for 
principal;  examples,  438  9 

If  sued,  he  may  recover  costs,     439 

One  paying  joint  judgment  in  tort  can- 
not recover  :  secus  in  assumphtf  439 
How  if  act,  not  itself  illegal,  done 
to  try  right,  439 
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76.  Against  coturetyfor  comhibmiiom. 

When  and  how  far  cosureties  heLd  to 
contributioQ,  43iM0 

May  be  tried  at  law  oo  implied  assump- 
sit, 440 

How  if  surety  pay  without  suit ;  rule 
in  England  and  generally  in  U.  S  , 

440 
Action  by  statute  in  N.  C. ;  how  re- 
stricted, 440 

For  what  part  each  cosurety  bound, 

441-2 

Surety  having  funds  of  principal  is  li- 
able for  all,  442 

How  as  to  costs  if  surety  sued,        442 

How  if  one,  seeming  surety,  is  debt- 
or ;  or  is  liable  to  creditor  but  not  to 
cosureties,  442-3 

Sureties  of  sureties  not  liable  to  contri- 
bution ;  nor  mere  guarantor,        443 

77.  Other  cases  involving  the  action. 

May  lie  for  money  paid  without  deA's 
knowledge,  as  for  wife's  funeral ;  the 
reason,  443-4 

So,  for  one  whom  deA.  was  bound  to 
support,  444 

So  if  defu  consumed  article  delivered 
by  mistake,  so  that  carrier  had  to 
pay,  444 

So  if  money  paid  for  goods  distrained 
by  mistake ;  how  if  goods  sold  and 
money  paid  lessor,  444,  8 

So  if  tenant  pays  what  landlord  should 
pay,  444 

Secus  if  landlord  pay  taxes  tenant  had 
agreed  to  pay  for  him  ;  the  reason, 

445 

Or  if  agent,  losing  debtor's  check, 

pay  principal,  445 

Deft,  requesting  payment  is  liable  with- 
out benefit,  445-6 

How  if  action  defended  at  deft.'s  re- 
quest, 446 

Principal  bound  for  agent's  payments  ; 
in  what  actions,  447 

So  broker  paying  principal's  default, 

447 

Money  paid  lies  only  for  necessary  pay- 
ment, 447 
How  if  pit.  pay,  at  deft.'s  instance, 
debt  barred  by  statute,              447 

78.  Whether  money  payment  essential. 

In  England  surety  paying  with  note  re- 
covered ;  so  in  U.  S.  447-8 

But  later  English  cases  forbkl  recovery 
till  money  paid,  448 

How  if  price  of  goods  distrained  by 
mistake  paid  lessor,  44d 

In  Mass.  and  N.  Y.  recovery  on  pay- 
ments, and  pro  rata  on  part  payments, 
not  in  money,  449 


I  Action  fob  moket  beceivcd  to  plt.'i 

USE. 

j     79.  Xaturt  and  requisites  of  actum* 

I  Lies  where  one  has  money  which  shoold 

I      be  paid  another,  449, 50 

Lord  Mansfield's  opinion  of  its  bene- 

fiU,  449,50 

Whether  equitable  right  will  sustain  it, 

452 
Title  to  land,  or  cattle  distrained,  will 
not  be  tried,  450 

But  rent  paid  to  one  not  claiming  land 
recovered,  450 

Privity  between  parties  requbite ;  ex- 
amples, 450-51 

80.   When  money  receired  in  trust  for 
plaintif. 

Lies  for  insurance  paid  to  plt.'s  use, 

451 

So  for  proceeds  of  bill  endorsed  for  plt.'s 
use,  451 

So  if  money  received  for  special  par- 
pose,  and  misapplied,  or  if  order  re- 
called, 451-2 

So  if  attorney  take  full  judgment  when 
part  paid,  though  money  paid  over, 

452 

No  recovery  from  trustee  till  special 
purpose  satisfied ;  how  satisfaction 
appears,  452-4 

So  in  N.  Y.  as  well  as  England,  454 

Fuller  remedy  in  st«tes  without  equi- 
ty courts,  as  Pa.  and  Mass.  454 

Action  lies  in  Mass.  against  trustee  to 
receive  and  pay  over,  .'V54-5 

81 .  When  money  obtained  by  fraud. 

Lies  for  payment  on  fraudulent  state- 
ment,  proceeds  of  fraudulent  sale, 
and  price  paid  for  fraudulent  release, 
454-5 

82.  When  plt,*s  money  had  without  con- 
sideration. 

Lies  for  money  paid  without  conside- 
ration, or  on  consideration  failiasj 
example,  455 

So  if  vendor  misrepresent  negotiable 
paper ;  secus  if  endorser,  455 

Lies  against  passer  of  counterfeit  note ; 
whether  tender  back  necessary, 

455-6 
Against  seller  of  bonds  or  bills,  de- 
fective and  not  marketable,  tho' 
unwarranted,  456, 8 

Liability  for  genuineness  of  bills ;  bow 
if  vendor  an  agent,  456 

How  in  Pa.  as  to  paper  not  negotiable 
passing  by  endorsement,  457 

How  in  Va.  as  to  lost  foreign  bUl,  457 

Lies  for  price  of  note  void  for  illegal- 
ity, 457 
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In  Va.  and  Ky.,  assignment  proves  val- 
ue received,  457-8 
Lies   if  annuity  defectively  assigned, 
or  purchased  when  extinct,  4r)8 
Lies  for  insurance  premium,  if  no  risk 
run  ;  secus  if  any  risk,                   4.08 
Lies  if  policy  illegal  and  void ;  secus 
if  pit.  knew  it,                            458  y 
So  in  other  cases  of   void  contracts, 

459 
How  as  to  payment  for  shares  in  abor- 
tive concern,  459 
How  if  factor  advance,  and  considera- 
tion fail,                                          450 
Lies  if  slave  sold  dead  or  dyin^,  un- 
known to  buyer,                        459-60 
If  goods  paid  for  not  delivered,    460 
If  payment  before  sale  complete,  and 
goods  or  house  destroyed,          4(iO 
If  land  paid  for  cannot  be  found,  460 
For    indemnification    money,  when 
surely  released,                       461-2 
For  payment  when  vendor  had  no  ti- 
tle;   how  if  regular  conveyance 
given,                                          46*2 
But   not  in  general  for   price  of  land 
conveyed  by  deed  ;  why,                461 
Nor  for  over  payment  on  land  sold 
by  acre ;  redress  in  equity,        461 
Vendor's  right  in  bonds  assigned  as  se- 
curity,                                            461 
Vendee   paying  part  and   refusing  to 
complete  contract    cannot    recover, 

462 

83.  Failure  of  consideration. 

If  contract  rescinded,  as  by  return  of 
article  when  so  agreed,  payment  re- 
coverable ;  if  not,  damages,      46'i-3 

"When  contract  rescindable  ;  how  if  pit. 
had  benefit  from  thing  recovered 
from  him,  463 

Rescission  must  be  total,  and  both  re- 
mitted to  former  rights,  463-4 
If  sale  partly  executed,  vendee  must 
return  all,  464 

How  sale  of  horse  falsely  warranted 

sound  rescindable  in  Mass  ,  464 

If  no  fraud  proved,  what  the  remedy, 

464-5 

Effect  of  offer  to  return,  463 

94.  Mistake  of  facts. 

Gives  action  for  ftioney  paid ;  exam- 
ples, 466 

Suppressing  material  fact  is  fraud ;  how 
if  pit*  incautious,  466-7 

How  in  England  if  facts  forgotten; 
Parke,  B  's  remarks,  467 

But  pit  must  be  free  from  laches, 

467-S 

Payer  of  bad  notes  to  bank  must  have 
immediate  notice;  why,  468 


So  as  to  bill  of  exchange ;  how  if  paid 

by   acceptor's   banker,   or   paid   for 

honour   of  name   forged;  decisions, 

468-U 

How  in  Maryland,  as  to  bona  fide  hol- 
der, if  bank  pay  its  own  certificate 
with  payee's  name  forged,  469 

85.  Payment  not  obligatory y  or  by  mis' 

take  of  law. 
When  payment  without  obligation  is  not 
recoverable,  469 

How  if  by  mistake  of  law ;  decisions, 

470-71 
How  settled  in  England  and  U  S. ; 
how  if  bills  on  illegal  considera- 
tion paid,  471.511 

86.  Extorted  payment. 

How  distinguished  from  voluntary  ; 
sometimes  made  under  protest,  471-2 

Examples  of  compulsory  payments  re- 
covered, 471-3 

87.  Illegal  tax- assessment. 
Rule  in  Mass.,  473 

In  general,  assumpsit  lies  not  for  wrong 
assessment,  473-4 

68.  Payment  under  process. 

In  general  not  recoverable;  secus  if 
fraud,  or  no  jurisdiction,  474  5 

How  if  injustice  shewn  by  proof,  as  re- 
ceipt, found  alter  trial,  475-6 

Whether  moral  right  will  support  pro- 
mise to  repay ;  decisions  in  N.  Y. 
and  Mass.,  476 

How  if  execution  for  more  than  due ; 
redre.«s  in  equity,  477 

How  if  holder  of  note  has  judgment 
against  endorser  discharged  by  en- 
dorsee, ,  477 

89.  Jttomey,  Jgent,  or  Sheriff. 
How  if  atty.  or  agent  recover  money 
in  his  own  name,  477 

How  if  goods  seized  taken  from  sheriff 
by  other  process,  477-8 

How  in  England  if  sheriff  paying  exe- 
cution  creditor,  learns  deft 's  bank- 
ruptcy, and  repays  commissioners, 

478 

90.  Money  paid  agent. 

Subjects  him  as  principal  till  he  pay* 

over,  4rJ2-3 

And  aAer,  if  he  paid  aAer  notice ; 

secus  if  otherwise,  4H3-4,  5 

Yet  liable  if  he   extorted  payment ; 

how  if  third  person  pays  over  such 

extorted  payment,  484,  5 

How  in  N.  Y  and  in  supreme  court  U. 

S ,  if  agent  aAer  notice   pay  over 

money  illegally  received,  485 
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91.  Illegal  contract. 
Holt,  C.  J.'s  opinion,  partly   sustained 

by  Kenyon,  C.  J.,  478-9 

Now  settled  that  payment  in  such  case 

is  not  recoverable,  479 

8o  of  payment  by  one  where  both  in 

default,  479 

But  if  party  paid  repay,  he  cannot  re- 
cover, 479->iO 

Whether  distinction  of  malum  in  se 

and  prohibitum  is  material,  47i)-80 

Application  of  maxim  in  pari  delicto, 

480 
Right  of  stoppage  in  transit,  480 

How  if  payment  to  agent  for  principal, 

480 
How  in  England  as  to  stakeholder  in 

lawful  wager,  480  81 

How  settled  in  NY.,  481 

Ex'or  cannot  recover  if  testator  could 

not,  481-2 

Redress  in  equity  in  case  of  usury,  482 
How  in  England  as  to  usurious  pay- 

ment,  or  for  bankrupt's  certificate, 

or  to  defraud  creditors,  482 

How  usurious  payment  recoverable  by 

Code  Va  ,  482 

92.  For  what  action  may  be  brought. 

Deft,  must  have  received  money  for 
pit ,  485-6 

Presumption  disprovable;  what  suffi- 
cient, 4n6 

Giving  note  insufficient  unless  sold  for 
money ;  secus  of  bank  notes  received 
as  money,  486-7 

Payment  to  agent  by  credit  on  private 
account  is  sufficient,  though  debtor 
became  bankrupt  before  paying  his 
note  to  agent,  4^7 

So  if  agent  cancel  his  debt  with  debt 
due  principal ;  example,  487 

So  if  sheriff  deliver  goods  sold  before 
paid  for,  487-8 

So  of  judgment  on  note  given  as  secu 
rity,  487-8 

So  where  land  or  chattel  at  fixed  price, 
or  third  person's  note,  received  as 
money,  488 

'J:S.  Promite  to  account. 

How  factor  not  accounting  is  liable, 

488.y 
94.  Account  stated. 

Will  support  assumpsit,  but  errors  may 
be  shewn  by  deft.,  48!i 

Seems  that  debt  by  account  is  suffi- 
cient, if  deft,  admit  debt  by  any 
account,  489 

PROMISSORY  NOTE. 

For  negotiable  note,  see  UnnaM  In- 
Miruments,  not.  1-7,  wid  18-59. 


If  payable  to  order,  does  not  pass  by 
donation  causa  mortis,  41>3 

Maker  admits  payee's  right  to  endorse, 

159 

Whether  blank  signature  authorizes 
agent  to  draw  and  deliver,  14 

If  auctioneer  take  one  note  for  goods 
sold  of  various  owners,  what  their 
rights  and  remedies,  5 1 0 

Note  for  property  at  fixed  price  be- 
comes debt  after  failure,  57-8 

If  for  fixed  quantity,  breach  gives  da- 
mages, but  not  debt,  58 

Oral  assignment  of  note,  256-7 

PROSECUTION. 

Action  for  malicious  prosecution  ;  see 
Wrongdoer,  nos.  37,  8,  and        594-9 

PROTEST. 

Of  bill  of  exchange  ;  see  Unsealed  In- 
struments, nos.  13,  29,  30,  and 

148-50   180-83 

Of  negotiable  note;  see  Id,,  29,  30, 
and  180-6^3 

Protest  is  by  notary's  seal  made  proof 
in  foreign  courts,  lti2 

What  it  proves,  1 82  208- 1 0 

Is  not  evidence  of  dishonour,  if  nota- 
ry's clerk  presented  bill,  147-8 

PROVISIONS. 

Sale  of  unsound  provisions  for  domes- 
tic use  gives  action  ;  secus  if  for  re- 
sale, 62t) 

PUBLIC  POUCY. 

Contract  to  do  what  is  illegal  or  im- 
moral, or  to  influence  unduly  social 
or  political  institutions,  is  contrary 
to  public  policy,  and  will  not  be  en- 
forced, 33 

QUAUTY. 
Of  thing  sold  ;  see  Warranty. 

QUANTUM  MERUIT. 
When  it  lies,  412-13 

R 

RAILROAD  COMPANIES 

Their  liabilities  as  carriers ;  see  Car- 

ficrs ;  tlso  Wrongdoer^  bo.  80,  and 

66(5-70 
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Their  obligations  as  to  gates  and  fences 
along  their  road,  and  as  to  cattle 
killed  on  it,  651-5 

Proper  use  of  streets  by  them,        695 
No  action   for  annoyance  by  ringing 
bells,  blowing  steam,  Slc.         695-6 
Nor  for  fire  from  sparks  without  neg- 
ligence, 6d6-7 

REAL  COVENANTS. 

See  Covenant,  nos.  1&^2, 

REAL  PROPERTY. 

See  Land. 

RECOMMENDATION,  LETTERS 
OF. 

Are  not  a  contract,  and  if  in  good  faith 
create  no  liability,  618 

RE-EXCHANGE. 

By  law  merchant,  bill  payable  and  pro- 
tested in  foreign  country  gives  reex- 
change  as  well  as  costs ;  how  calcu- 
lated, 216 

Damages  in  U.  S.  allowed  in  lieu  of  it, 

216-17 

REFERENCE  IN  CASE  OF  NEED. 

When  bill  with  such  reference  must  in 
Va.  be  presented  to  referee,         180 

RENT. 

See  Landlord  and  tenant ;   also  Cove- 

nant,  nos.  0-12,  J  6-32. 

Part  eviction  suspends  it,  49-50 

When  apportionable,  50 

Rent  arrear  not  recoverable  if  lessee 

evicted ;  how  if  on  day  of  payment, 

50 
Whether  payable  if  house  burnt, 

52-6 

Covenant  exemptini?  part  of  leased  land 

will  not  throw  all  the  rent  on  lessee 

of  the  rest,  9U 

Yet  will  run  with  exempted  part  so 

as  to  bind  lessor's  assignee,        91 

Lessee's  covenant  for  rent,  though  he 

has  subleased,  binds  his  assignee, 

94 
Yet  lessee  remains  bound  by  privity 
of  contract,  101 

In  Pa  ,  trustees  to  pay  debts  paying 
rent  on  lease  assigned  held  liable  as 
tenants,  99 

Yearly  price  for  land  and  chattels  to- 
gether is  rent  from  land,  94 


REPAIR. 

Action  against  tenant  for  neglecting, 

384-6 

Effect  and  scope  of  covenant  to  repair, 

51 

Whether  lessor  must  unite  to  make  it 
binding,  73-4 

Runs  with  the  land,  91.  94 

Sublessee's  liability  to  lessee  for  failure 
to  repair,  114-16 

When  repair  of  ship  a  subject  of  aver- 
age, 389-90 

REPRESENTATION. 

When  held  as  warranty,  358-63 

Action  for  fraudulent  representation; 
see  Wrongdoer,  nos.  51-^0,  and 

618-30 

RESALE  OF  CHATTEL. 

When  allowed  on  vendee's  default, 

419-20 

REVERSION. 

What  covenants  run  with  it ;  see  Cov^' 
nani,  nos.  16-32. 

REVERSIONER. 

May  sue  for  obstruction  of  lights,  674 

8 

SAILORS. 
See  Seamen, 

SALE  OF  CHATTELS. 

Action  on ;  see  Promises^  action  on, 
nos.  61-9 ;  also.  Owner  of  goodt,  ac- 
tion by^  nos.  1-14. 

Rights  of  parties,  when  sale  not  autho- 
rized, 506-14 

Sale  of  unsound  provisions  for  domes- 
tic use  sives  action,  626 
Seen*  if  for  resale,  626 

Sale  of  horse  or  other  chattel — how 
fraudulent  representation  or  conceal- 
ment affects  it,  627-8 

SALE  OF  LAND. 

See  Land, 

SCROLL  OR  SCRAWL. 

A  valid  seal  in  Pa.,  Md ,  Va ,  Ky.  and 
N.  C.  4,  7,  8-0 

But  not  in  Vu,  Mass.  and  N.  Y.      5 
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SEAL. 

No  consideration  necessary  to  covenant 
under  seal,  31 

How  adding  seals  to  signatures  vitiates 
instrument,  130 

Notary's  seal  authenticates  protest  in 
foreign  courts,  18*2 

Provisions  in  N.  Y  and  Va.  Codes  res- 
pecting seal  of  court  or  other  public 
officer,  8 

What  is  a  seal ;  see  Sealed  insirumenisy 
no.  J ,  and  2-U 

SEALED  INSTRUMENTS. 

1 .  What  is  a  seal. 

Ancient  usage ;  Coke's  definition,      2 

Definitions  of  other  judges,    2,  3,  4,  5 

A  scroll  is  a  seal  in  Pa  ,  Md.,  Va  ,  Ky. 

and  S  C  4,  7,  H-9 

But  riband  inserted  in  paper  is  not, 

though  recognized  as  such  in  the 

writins^,  5-6 

Li  Vt,  Mass  and  N.  Y.,  impression  on 

wax,  or  like  substance,  requisite,    5 

2.  What  sealing  sufficient. 

Intent  to  seal  must  be  shewn  in  Eng- 

land  and  S.C  7 

Must  in  Va.  appear  from  instrument ; 

how,  7-ti 

Provision  in  Code  1849,  8 

Blank  sis?nature  will  not  empower  agent 

to  seal,  12,  13 

3.  Mleration  of  deed. 
Whether  blank  signature  and  seal  au- 
thorize agent  to  fill  up  and  deliver 
deed,  13 

Power  to  execute  distinguished  from 
that  to  alter,  13 

In  Enjfl'd,  N.  Y.  and  S.  C,  blanks  may 
be  filled  by  parol  aathority,  i3 

But  in  Engl'd  and  Pa  ,  and  formerly 
in  N.  Y.  and  S.  C  ,  parol  agent  can- 
not complete  deed  left  inoperative, 

14 
Such  omission  distinguished  from  im- 
material blank;  remarks  of  Par- 
sons, J.,  and  Marshall,  C  J.    15-16 
Decisions  in  N  C  ,  Ohio,  Md.  and  Va. 
against  parol  alterations  of  deed, 

1617 

But  deed  of  several  valid  as  to  those 

executing  after  alteration,  17 

Deeds  and  defe&sances  may  be  altered 

by  instruments  of  as  high  a  nature, 

24,5 

4.  Alteration  by  consenZ. 
In  England  deed  acknowledsed  and  cer- 
tified for  record  is  not  alterable  by 


consent,  but  is  before  acknowledg- 
ment, ^ 

When  blanks  may  be  filled  by  consent, 

256 

Alterations  by  consent  after  execution 
in  U.  S. ;  opinions  of  Story,  J  ■,  and 
Marshall,  C.  J.  26 

Whether  consent  must  amount  to  re- 
acknowledsment,  26 

When  alteration  releasing  one  obligor 
will,  and  when  it  will  not,  discharge 
all,  26 

5.  By  obligee. 
May  avoid  bond,  though  immaterial,  if 
without  obligor's  consent,  27 

And  will,  if  material ;  reason  of  rale, 

27 

Whether  expunging  credit  will  avoid 

bond,  31 

6.  By  stranger. 

If  immaterial,  or  for  obligor's  benefit, 
will  not  avoid  deed,  2 J 

Nor  if  material,  as  held  in  N.  Y  ,  Conn., 
Pa.,  and  by  Thompson,  J.  in  supreme 
court  U.  S.  278 

Secus  in  England  and  N.  J.  29 

7.  Execution. 

How  another  may  execute  for  grantor 
when  present,  12.  16-17 

How  when  absent,  12 

8.  Delivery. 

Deed  is  made  when  delivered,  9 

What  delivery  sufficient,  9 

How  if  deed  afterwards  retained  by  ma- 
ker, 910 

Delivery  to  another  for  absent  grantee, 
as  to  wife  for  son  is  valid;  accep- 
tance presumed,  10-11 
Singular  decision  in  Mass.,  10 

Acceptance  by  corporations  presumed, 

12 

Obligor  dies  before  bond,  mailed,  reach- 
es obligee  ;  delivery  valid,  II 

How  bond  to  state  of  N.  C.  must  be 
delivered,  11-12 

9.  Escrow. 

An  escrow  is  not  grantee's  deed  till 
delivered  to  him,  18  20 

Yet  sometimes  takes  efiTect  from  first 
delivery ;  examples,  18-19 

Bond  delivered  to  Uke  efifect,  if  A 
join,  who  gives  bond  to  take  effect 
if  B  join,  who  fails ;  neither  boand^ 

18 

What  delivery  makes  an  eaerow,      21 

Intent  rules,  which  may  be  inferred ; 

decision  in  N.  C,  21 
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Whether  bond  is  deliverable  as  an  es- 
crow to  obligee  ;  so  in  England, 

19-20 
Old  rule  that  delivery  to  grantee  as  es- 
crow perfects  deed,  2*2 
Secus  in  Va  and  Mass.,  if  deed  im- 
perfect or  conditional  on  its  face, 
2-23 
Escrow   made    absolute  by    grantor's 
consent,                                            ii} 

1 0.   What  deemed  part  of  deed. 
Condition   endorsed   on  sealed  instru- 
ment, when  executed  is  valid,  and 
breach  gives  action,  23 

Extension  of  time  of  award  so  made 
is  good  in  equity,  23 

At  law  deed  requisite,  which  super- 
sedes, not  enlarges,  the  tirst,     24,  5 
So  in  England,   N.  Y.,  S.  C  ,  N.  H. 
and  Va.,  24-5 

But  parol  contract,  though  it  cannot 
vary  deed,  gives  action  for  breach, 

25 

11.  Procuring   illegal    subscriptian    of 

witnesses. 

Will  not  avoid  deed  in  N.  C. ;  secus  in 

Pa  if  wilful,  'SO 

Will    in    Mass.   if  fraudulent,  and   is 

prima  facie  proof  of  fraud,        30-31 

Who  may  be  subscribing  witness, 

29-30 

12.  Consideration, 
Unnecessary  to  covenant  under  seal  or 
bond  for  money,  31-2 

Yet  if  illegal,  it  avoids  bond,  32 

Want    of   consideration    cannot    be 
shewn,  but  illegality  may,  32 

Bond  for  past  seduction,  though  adul- 
terous, valid,  32 
For  future  illicit  cohabitation,   void, 

33 
lio  contract  to  do  what  is  against  law, 
morals  or  public  policy  is  valid,  33-4 
What  embraced  in  the  rule,  34 

If  in  restraint  of  trade,  as  nowhere  to 
follow  certain  calling,  illegal,       35 
But   not    if  restriction  confined    to 
reasonable  limits,  35 

May  be   valid  within  such,   and 
void  beyond,  35 

When  good  in  part  and  void  for  the 
rest,  35 

Difference  between  common  law  and 
statute  bonds,  by  what  courts  sus- 
tained, 35-6 
If  not  on  face  of  instrument,  illegality 
must  be  pleaded  and  proved,         34 


13.  General  principlet. 
What  essential  to  a  deed. 
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What  is  covenant  in  deed,  and  how 
constituted,  37-D 

Deed  though  destroyed  may  be  made 
available,  28 

See  also  Covenant  and  Bond. 

SEAMEN. 

Who  liable  for  necessaries,  or  board  if 
they  leave  the  vessel,         330.  3!H.2 

Action  for  wages  and  freight;  see  Pro- 
mises, ac/ton  on,  no.  56,  and     4U6-il 

SEDUCTION. 

Action  for ;  see  Wrongdoer^  nos.  11,12, 
and  556(i2 

Bond  for  past  seduction,  though  adulte- 
rous, is  valid  ;  for  future  illicit  coha- 
bitation, void,  32 

SERVANT. 

His  action  for  wages;  see  Promises,  ac* 

tiou  on,  no.  55,  and  403-6 

Master's  liability  for  injury  to  servant, 

710-12 
Master's  action  for  injury  to  servant, 

554 
When  servant  may  sue  for  such  inju- 
ry, 554 
Carrier's  liability  for  servant's  acts, 

536-7 
Action  for  enticing  away  or  harbour- 
ing servant,  5(i4-7 
When  master  and  when  servant  liable 
for  the  latter's  acts  ;  see  Wrongdoer, 
nos.  101-6,  and                       6!JU.  710 

SET  OFF. 

Allowed  in  suit  by  assignee  of  bond 

against  obligor,  275 

When  available  in  suit  on  negotiable 

paper,  242.  247-JK  2  2-4 

When  in  suit  by  assi^ee  of  bonds  and 

other    paper    not    negotiable  ;     see 

Seated  instruments,  nos.  03-71,  and 

258-269 

SHERIFF. 

Action  against  him  for  malfeasance  in 
executing  process;  see  Wrongdoer, 
nos.  25  36. 

For  other  misfeasances,  see  Wrong- 
doer, nos.  21-4. 

How  if  he  deliver  goods  sold  under  ex- 
ecution before  paid  for,  487-ij 

How  if  goods  seized  taken  from  him  by 
other  process,  477-d 

How  in  England  if  paying  execution 
creditor,  he  learns  deft.'s  bankrupt- 
cy, and  repays  commissioners,      479 
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If  sheriff  levy  illegally,  on  promised 
indemnity,  he  may  sue  on  promise, 

300 

Deputy's  liability  for  failing  to  pay  over 
money,       .  121-2 

SHIP. 

If  taken  as  prize,  though  improperly, 
no  action  lies,  552-3 

Action  for  injury  by  collision,       663-5 

When  light  to  be  kept  at  mast  head, 

665 

See  General  Jtverage;  Freight;  Sea- 
men. 

SHIP  OWNERS. 

Their  liability  as  carriers;   see  Car' 
riers;  also  Wrongdoer,  no.  HO,  and 
666-70 

SIGHT. 

How  payment  after  sight  differs  from 
afterdate,  145 

SLANDER. 

Action  for}  see  Wrongdoer,  nos.  40- 
50,  and  600-615 

SLAVE. 

Action  on  warranty  of  title  in  bill  of 
sale,  113 

In  S.  C,  what  warranty  of  title  im- 
plies, 57 

Liability  of  hirer  employing  slave  con- 
trary to  agreement,  516 

Whether  hiring  implies  contract  to  re- 
deliver, 516-17 

Jailor's  liability  for  slave  in  jail,  584-6 

Slaves,  as  to  carrier's  liability,  held 
rather  passengers  than  goods  ;  the 
reason,  527 

Action  for  employing,  carrying  aWay, 
or  harbouring  another's  slave ;  see 
Wrongdoer,  nos.  16,  17,  and      667-8 

SPECIALTY. 
See  Sealed  instrument ;  Bond, 

STAGE  OWNER. 
Liability  for  injury  to  passengers,  666S 

STEAMBOAT. 
Sm  Ship.  J 


STEAMBOAT  OWNERS. 

Their  liability  as   carriers;   see  Car' 
riers  ;  also,  Wrongdoer,  no.  80,  and 
668-70 

STEAM  ENGINES. 

Are  not  a  nuisance,  nor  give  action, 
tho'  disturbing  turnpike  firanchise, 

686 

No  action  for  annoyance  by  blowing 
steam  &c. ;  nor  for  fire  from  sparks, 
without  negligence,         686-7.  695-6 

STOPPAGE  IN  TRANSITU. 

When  and  how  far  right  exists,     503-6 

STREETS. 

Proper  use  of  by  railroad  company, 

695-6 

SUBLESSEE. 

See  Subtenant, 

SUBTENANT. 

How  he  differs  from  assignee;  when 

tenant's  covenant  passes  to  him,    80 

His  liability  for  failure  to  repair,  I U-16 

His  liability  in  Va.  366-7.  380 

SUPPORT  OF  HOUSE  OR  SOIL. 

Action  for  impairing;  wee  Wrongdoer, 
nos.  U4-6,  and  087-94 


SURGEON. 


Action  against  him  for  want  of  skill, 

39J-400 

SURETY. 

His  recovery  against  principal,     428-9 

When  surety  paying  mortgage  debt  miy 
at  law  have  relief  nnder  the  mort- 
gage, 513 

Is  discharged  if  note  payable  to  bank 
and  refused  discount  is  withdrawn 
and  sold,  170 

When  indulgence  to  principal  in  nego- 
tiable paper  discharges  surety, 

239-41 


TAX-ASSESSMENT. 
If  illegal,  whether  rt«OTtrmbk,  473-4 


INDEX. 
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Action  for  tort  against  the  collector, 

674 

TENANT. 

See  Landlord  and  tenant, 

TITLE. 

How  want  of  title  to  chattel  sold  affects 
rights  of  parties,  425-6 

Action  for  slander  of  title,  617 

See  Warranty. 

TOBACCO  BRANDS. 

Provision  respecting  them  in  Va.  Code, 

621) 

TORT. 

No  indemnity  or  contribution  among 
tortfeasors ;  how  rule  restricted, 

299-300 

Whether  one  of  several  paying  joint 

judgment  can  recover  contribution, 

300.  439.  550 

In  general  not  unless  the  act,  itself 

not  illegal,  were  done  to  try  right, 

439 

See  Wrongdoer. 

TRADE. 

Contracts  restraining,  how  far  legal, 

34-5.  315-16 

TRESPASS. 

Master  liable,  not  in  treapattf  but  in 
casef  for  injury  by  mistake  or  mala- 
dresse  of  servant,  703 

Difference  of  recovery,  703 

See  Wrongdoer. 

TRUST  DEED. 

Though  valid  between  parties,  may  be 
void  as  to  creditors  or  purchasers, 

512 

TRUSTEE. 

His  liability  in  action  for  money  recei- 
ved, 452-5 
His  right  of  action,  513 
Effect  of  his  sale,                              513 
Trustee  to  whom  lease  assigned  not 
liable  for  occupation  till  entry,    377 
How  if  trustee  to  pay  debts  is  assigned 
encumbered  lease,                        1)8-9 
Sale  of  slave,  without  his  assent,  to  pay 
trust  debt,  discbarges  trust  and  re- 


leases  title ;    chattels  distinguished 
from  real  estate,  514 

Trustee  misapplying  legacy  is  liable  to 
CO  trustee  for  what  he  had  to  pay, 

120-21 

Endorsee  becomes  trustee  for  part  of 
bill  paid  by  endorser,  if  he  after  re- 
covers all  from  acceptor,  238 

u 

UNDER  TENANT. 
See  Subtenant. 

UNSEALED  INSTRUMENT. 
Blank  signature  or  endorsement. 

1 .  In  England. 

How  name  written  on  blank  paper  may 
be  a  valid  endorsement  of  bill  or 
note,  132 

Blank  acceptance  is  valid  in  third  per- 
son's hands,  132 

If  conditional  directions  given,  bona 
fide  purchaser  not  affected  by  them, 

133 

If  bill  drawn  with  payee's  name  blank, 
bona  fide  holder  may  fill  even  aAer 
acceptance,  134 

Whether  any  limit  as  to  amount  or 
time,  134 

If  partner  dies  after  name  of  firm  writ- 
ten, blank  may  be  filled  so  as  to  bind 
survivor,  134 

2.  In  U.  8. 
English  doctrine  extended  to  unsealed 
instruments  generally;  decisions  in 
Mass.  and  N.  Y.,  134-6 

In  Va.  endorser  in  blank  of  paper  af- 
terwards filled  as  note  not  negotia- 
ble is  bound  ;  how,  J 36 
Author  disapproves  case;  what*re- 
quisite  to  charge  endorser,        136 

3.  Alteration  or  instrument. 
If  material,  as  fatal  as  in  a  deed, 

VMi-7,  158 
Adding  seals  to  signatures  vitiates  it, 

139 
So  in  Mass.,  adding  subfcribing  wit- 
ness ;  why,  139-40 
Immaterial  words  without  fraud  have 
DO  effect,  140 

4.  Bill  of  exchange 

Is  void  as  to  pit.  if  materially  altered 

by  him    or  one  through   whom  he 

claims ;  tecus  if  immaterially,  or  by 

deft.'s  consent,  137 
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Effect  of  changing  date,  or  place  of 
payment  after  acceptance,  1:17-8 

If  bill  void,  holder  may  sue  his  vendor, 
and  he  the  nejt  previous,  till  delin- 
quent reached,  Jli8 

5.  Promissory  note. 

Is  vitiated  by  like  alterations,  138 

So  if  date  altered,  Iho'  note  mostly 

blank,  138 

6.  Other  unsealed  instruments. 
Like  rule  as  to  assurance  policies  and 

other  contracts,  J 39 

That  alteration  respects  not  subject  of 

suit  is  no  answer,  131) 

7.  Consideration. 
Rule  as  to  nudum  pactum,  140  41 

"  Value  received"  imports  considera- 
tion prima  facie,  and  as  to  l)ona  fide 
purchaser,  absolutely ;  decisions, 

141-2.  151-2 

Want  of  consideration  may  be  shewn 

between  original  parties,  142 

If  part  fails,  contract  apportionable, 

142 
When    consideration   for   bill   of  ex- 
change must  be  proved,      143, 144-5 

Bill  of  exchange. 

8.   ^Vhat  constitutes  good  bill. 
Musi  be  for  money  only,  143 

Bill  for  salary  not  yet  due  is  void 
a:;ain«t  acceptor,  143 

Must  not  be  payable  conditionally,  nor 
from  special  fund,  143 

Payable  1H»  days  after  sight,  or  when 
realized,  is  bad,  143 

Payable  out  of  special  fund,  is  not  a 
bill  but  assignment,  143-4 

In  Pa.  notes  discounted  at  the  banks 
treated  as  bills  of  exchange,  171 

Necessary  parties.  144 

Bill  without  drawee,  with  acceptance 
on  face,    held  acceptor's  promis- 
sory note,  167 
Whether   if   payable    at    particular 
house,  and  accepted  by  resident,  it 
has  a  drawee,                               144 
*.).  Consideration. 
If  not  drawn   according  to  custom  of 
merchants,    consideration   most    bo 
shewn,                                               143 
"Value  received"  expresses  but  what 
the  law  implies,                              144 
From  whom  consideration  may  move, 

144 
By  whom   aonecessary  to  be  shewn, 

145 

May  be  disproved  agminst  payee  or 

ilia  agent,  145 


10.  Drfliree'j  contract. 
That  drawee  shall  both  accept  and  pay 

bill,  14d 

Difference  between  n/ter  tight  tJid  after 

date,  145 

1 1 .  Presentation  for  acceptance. 
When   unnecessary ;    time   of  presen- 
ting bill ;  how  if  payable  at  sight, 

lid-t) 
Mast  be  by  one  entitled  to  payment ; 
how  if  endorsee's  name  misspelt, 

147 
Notarj-'s  clerk  may  present  in  Va. ; 
but  notary's  protest  will  not  be  evi- 
dence, 147-S 
Must  be  to  drawee  or  his  agent ;  not  to 
clerk  in  his  counting  house,         14tf 

12    Notice  of  refusal 
Requisite  tho'  alter  accepted  for  honor; 
effect  of  failure,  146 

So  as  to  both  inland  and  foreign  bill, 

146 

How   if  refused  bill   purchased  by 

one  ignorant  of  refusal,  146-7 

Effect  of  notarial  marks  on  bill,  147 

13.  Protest. 

How  inland  differs  from  foreign  bill  as 
to  need  of  protest,  14;i 

What  bills  are  foreign  in  Ta  ,   148-9 

Protest  and  notice  of  nonacceptaoce 
of  foreign  bill  necessary ;  that  of 
nonpayment  after  insufficient,  149 
Whether  necessary  the  day  of  refu- 
sal, 14!)-50 

Action  then  lies  without  presentation 
for  payment,  or  though  presented 
afterwards  at  wrong  place,   15U.  179 

14.  .,4ccepiance. 
Must  be  by  drawee,  unless  for  honour, 

150 
How   if   bill   payable   at  particular 
house,  without  drawee  named,  and 
accepted  by  resident,  144 

How  if  on  a  firm,  and  accepted  by 
partner  in  his  own  name,  151 

If  by   pretended   agent,   it  binds 
himself.  151 

Effect  of  general  acceptance,  151 

How  acceptance  to  pay  at  bank  con- 
strued, 433 
Conditional  acceptance  extending  time 
may  be  treated  as  dishonour,        151 
How  nromise  to  pay  eventually  held 
in  Ky.,  i:>i 
In  Va.  acceptance  to  pay  at  particolar 
place  is  general ;  secus  if  there  only, 

178 

AccepUnce  caaeelled  before  delivery 

is  void  i  MCM  if  by  thiid  peraoft,  17d 
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Bill  without  drawee,  with  acceptance  | 
on  lace,  held  acceptor's  note,        107 

lo.  Parol  acceptance. 
Whether  binding,  ir>3 

Provision  in  Code  Va.,  153 

16.  Time  and  mode  of  acceptance. 

May  be  after  day  of  payment,  153 

May  be  by  letter ;  and  promise  as  to 
existing  bill  is  acceptance,  .153 

Whether  promise  as  to  future  bill  is ; 
decisions  in  U.  S.  courts,  and  in  dif- 
ferent states,  153-5 
Story,  J.'s   view  against   the  rule; 
decisions  against  it  in  England, 

155-6 

Authority  to  draw  to  given  amount  is 
not  acceptance,  155 

17.   What  acceptance  admits. 

Admits  drawer's  handwriting,  and  as- 
sumes the  debt,  157 
And  forger)'  will  not  avail  afrainst 
bona  fide  purchaser,                 157.8 
But  in  N.  Y.,  where  body  of  bill  al- 
tered, money  paid  recovered,    15d 
So  when  forged  bill  paid  for  ho- 
nour without  seeing  it ;    deci- 
sion doubted,                        158  9 
Admits  also  payee's  right  to  endorse, 
tho'  infant  or  bankrupt,  J5li 
Does  not  admit  payee's  or  other  en- 
dorsement,                                 159-60 
Drawer  in  such  case  not  responsible 
for  dishonour,  160 
Acceptance  valid  as  to  bona  fide  holder, 
tho' bill  to  bearer,                       161-2 
If  to  fictitious  person,  held  as  if  to 
bearer.  161 
How  if  drawer  and  payee  both  fic- 
titious,                                       16'2 
How    if  real    persons,    but   names 
forged,                                          16*^ 
How   if  payee,  whose  name  forged, 
had  no  interest  in  bill,                163 
Rule  as  to  drawer's  liability  to  accep- 
tor,                                                  163 
Drawer  passing  note  with  payee's  name 
endorsed  cannot  deny  its   genuine- 
ness,                                            i(i2-'3 

Promissory  note. 

At  common  law,  a  note  was  not  a  debt 
per  tf ,  but  evidence  of  it,  and  without 
consideration  was  bad,  164 

18.  Statute  3^4  JJnn. 
Gives  note  effect  of  inland  bill ;  <<  value 
received"  unnecessary,  165,  9 

Vol.  II.— 48 


19.  What  note  r,ot  good  by  statute. 

If  payment  contingent,  or  out  of  special 
fund,  J  65 

Note  payable  on  contingency,  or  en- 
dorsement shewing  guaranty  for  third 
person,  is  but  an  agreement,    166,  ti 

Note  "  for  value  received,"  payable  to 
one  of  two,  is  bad  by  statute,  because 
contingent;  and  at  common  law,  be- 
cause consideration  not  stated,  166 
So,  to  pay  if  another  does  not,  or  if 
ship  come  to  port,  &,c.  166 

20.  What  note  good  by  statute. 
Good  if  time  of  payment  alone  uncer- 
tain, as  6  weeks  aHer  father's  death, 
or  at  fixed  time  aAer  sight ;  other  ex- 
amples, 166-7 
Any  words  engaging  to  pay  held  suf- 
ficient, 167 
Bill  of  exchange,   without  drawee, 
with  acceptance  on  face,  held  ac- 
ceptor's note,                              167 
So,  bank  certificate  payable  to  or- 
der ;  but  not  certificate  of  cor- 
poration forbidden  to  issue  notes, 
167 
Good  against  maker,  tho'  consideration 
from  special  fund,  or  payment  to  go 
to  account,                                      169 
How  considered  if  encumbered  with  fo- 
reign matter,                               167-8 
iil.  Payee. 
Note  must  promise  to  pay  certain  per- 
son, or  his  order,  or  bearer,          168 
Bad  if  person   uncertain,  unless  ad- 
judged payable  to  bearer,  108 
Description  by  character,  as  secre- 
tary' &c.,  may  sutfice,                 168 
Is  n(/te  payable  to  maker  good  7  is  if 
endorsed,                                  l6d-9 
If  payable  to  order,  payee's  right  to  ei»- 
dorse  is  admitted,                           151) 
If  moker  pass  note  with  endorsed  pa- 
yee's name,  real  or  fictitious,  he  can- 
not deny  genuineness,                162-3 

22.  Both  parties  must  assent. 

Note  kept  by  maker  is  void,  169 

So  if  payable  to  bank  and  refused 

discount,  169 

And  if  withdrawn  and  sold,  surety 

not  bound,  170 

23.  What  paper  negotiable  in  Pa. 
How  before  statute  of  17119,  and  since, 

170 

Notes  discounted  at  the  banks  treated 

as  bills  of  exchange,  171 

How  without "  defalcation"  or  "  set  off** 

construed,  17u-71 

How  in  notes  not  w  thin  statute's 

scope,  171 
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If  sealed,  is  a  specialty^  and  considera- 
tion disprovable  even  in  endorsee's 
hands,  171 

24.  What  in  Va. 

Progress  of  legislation,  172 

How  regulated  by  Code  1849,  172 

Words  "  negotiable"  or  "without  ofl- 

set"  needless,  J  73 

Presentation  fob  patmekt. 

25.  M  what  time ;  days  of  grace. 

When  to  be  made;  due  diligence  re- 
quisite, J  73,  4 

Effect  of  not  presenting  to  acceptor ;  to 
drawer,  173 

Check  like  bill,  must  be  presented  to 
charge  drawer,  J  73 

What  endorsee  must  shew  against  en- 
dorser, 173 

Agent  may  present  as  well  as  notary, 

174 

Whether  person  demanding  must  have 
paper  with  him,  1 74 

Demand  may  be  waived  by  agreement ; 
its  effect,  18d-'J 

Three  days  of  grace  in  general  allow- 
ed ;  when  but  two,  1 74 
How  varied  by  special  custom ;  usa^e 
of  place  of  payment  the  role,   175 

At  what  hour  demand  may  be  made, 

175 

26.  M  what  place. 

Where  to  make  demand,  when  no  place 
specified,  175 

Presumption  from  place  of  date,  175 

How  if  party  abscond ;  how  if  merely 
removed,  176 

How  if  removed  from  state,         176 

How  if  resident  of  one  state  make  or 
endorse  note  in  another,  176-7 

27.  When  demand  at  place  of  payment 

necessary. 
So  if  to  charge  endorser,  177 

If  bank  where  payable  is  holder,  de- 
mand unnecessary,  177 
Former  English  rule  disapproved  in 
Va.                                                177-8 
Provisions  in  Code  Va.                      178 
Acceptance  of  bill  payable  at  certain 
place   is   general ;   secus  if  there 
only,                                             178 
Presentment   not    requisite    against 
maker  of  note  or  acceptor  of  bill, 
but  damage  by  want  of  it  is  de- 
fence,                                         178 
Note  by  Revisors,                          178 

28.  Presentation  to  acceptor  for  honour. 
What  such  acceptor  undertakes,      179 


Whether  demand  of  payment  neces- 
sary as  to  him,  179 
Provisions  of  Code  Va.   and  note  by 

Revisors,  17U-80 

When  bill  accepted  supra  protest,  or 
with  reference  in  case  of  need,  to 
be  presented,  180 

How  if  Sunday  or  Christmas  inter- 
vene, itO 

29.  Protest. 
When  protest  to  be  made ;  when  of  fo- 
reign bill,  180 
Notes  and  inland  bills  need  no  protest 
in  England,                                ItiO-t)] 
Allowed   by  statute  W.  3 ;  what  in 
such  cases  it  proves,  181 
Allowed  also  by  Code  Va.,  and  proves 
dishonour,                                   181 

30.  When  and  how  to  be  made,  and  what 
it  proves. 

If  dishonour  noted  at  time,  protest  may 
be  drawn  af\erwards,  181 

When  declaration  of  payment  for  hon- 
our to  be  made,  ltJl-2 

Protest  must  state  presentment,  demand 
of  payment,  and  reply,  liH 

Notary's  seal  makes  it  proof  in  foreisn 
courts;  how  as  to  sworn  copy  un- 
sealed, \Si 

Protest  of  foreign  bill  prima  facie  proof 

of  facts,  182 

So  as  to  certain  inland  bills,  checks 

and  notes,  by  Code  Va.  183 

How  far  notary's  duties  can  be  done  by 
clerk  or  deputy ;  decisions  in  Va , 
Ky.  and  N.  Y.  183 

31.  Notice  of  dishonour. 
In  general,  dishonour  must  be  notified, 

Effect  of  failure  to  give  notice,  IP9-90 
When  notice,  and  hence  protest,  unne- 
cessary in  England  ;  course  of  deci- 
sions, 184  05 
Perhaps  only  where  bills  accepted 
for  drawer's  accommodation  ;  hekl 
such  acceptance  if  bill  payable  at 
drawer's  bouse,  18.') 
Want  of  effects  may  dispense  with 
presentation,  or  notice  of  dishon- 
our, l8i 
How  far  English  rule  followed  in  N. 
Y.,  Mass.  and  Md.,                     Ip5-6 
If  drawer  had  reason  to  thmk  bill 
would  be  paid,  dishonour  must  be 
notified,  l96 
Endorser  is  in  general  entitled  to  no- 
tice, tho'  for  accommodation,  and  de- 
faulting party  insolvent,            186-7 
But  not  if  he  unites  in  deeeiring  hol- 
der,                                          187 
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How  if  he  has  collateral  security,  or 
has  taken  property  sufficient  to 
jHiy ;  not  necessary  if  he  has  all 
maker's  property  assigned^        lb7 

32.  How  waived. 

May  be  waived  by  agreement ;  its  ef- 
lect,  188 

Endorser  cannot  object  that  holder  for- 
bore notice,  if  he  prevented,  or  pro- 
mised to  forbear,  188  9 

His  promise  to  waive  protest  when  none 
requisite,  waives  demand  and  notice, 

189 

If  he  promise  to  arrange  it,  or  tell 
holder  that  maker  will  not  pay,  and 
ask  time,  notice  is  waived,  J  81) 

33.  By  and  to  whom  notice  should  be 
given. 

Holder  or  his  agent  may  give  notice  to 
any  endorser  or  previous  party,  and 
he  to  any  before  him ;  but  party  fail 
ing  discharges  those  before, 

190.  196-7 

All  parties  pit.  may  have  benefit  of 

notice  by  one,  190 

Joint  endorsers,  nnless  partners,  should 
have  separate  notice,  liH) 

Endorser,  though  ex'or  of  maker,  is 
entitled  to  notice,  190 

How  notice  to  be  given  deceased  endor- 
ser's ex'or  ;  how  if  notice  sent  him 
in  ignorance  of  his  death,        190-91 

34.  ^010  notice  to  be  given. 
May  be  oral,  if  specific  enough,      191 
Should  not  be  by  post,  if  parties  live  in 
same  town,  191,2 

Should  be  personal,  or  led  at  dwelling 
or  place  of  business,  191 

Unnecessary  if  party  absent  without 
known  residence  or  agent,  VJ2 

How  if  family  absent  and  house  lock- 
ed ;  how  if  absence  temporary,    1 92 
N.  Y.  rule  as  to  large  country  towns, 

192 

35.   When  tent  by  mail. 
What  points  to  be  observed,         192-3 
To  what  post  office  to  be  directed ;  how 
if  party  use  two,  1 93 

How  in  Mass.  and  N  Y.  if  two  in  one 
town,  i'.)3 

How  if  county  known  but  not  post 
office,  193-4 

Must  use  diligence  to  learn,  and  send 
as  seems  best,  and  mistake  then  ex- 
cusable, 193,  4, 5 
How  if  no  information  obtainable, 

194,5 

Statutory  rule  in  La.  and  N.  Y. ; 

Bronson,  J.'s  remark,  195 


By  Pa.  statute,  place  of  demand,  or  of 
protest  and  notice,  must  be  noted  in 
instrument ;  where  to  be  made  if 
omitted,  193 

36.  When  to  be  given  or  tent. 
May  be  on  day  of  dishonour,  but  next 

day  will  do,  ]!'6.  203 

Or  the  day  aAer,  if  the  next  is  Sunday 
or  4th  July,  190 

When  holder  must  give  notice  to  dis- 
tant endorser,  ls)7 
Each  party  has  but  a  day,  or  till  next 
mail,  for  notice  to  all  he  means  to 
charj;e,                               197,  H,  «J 
How  if  notary  written  to  in  another 
city  to  cive  notice  there,        197-d 
Custom  with  banks  and  merchants,  • 

198 
Bank,  tho'  but  collector,  is  holder  to 
give  notice,  ItW 

How  if  notice  brought  by  mail  af- 
ter business  hours,  MfS 
Prompt    notice    from  principal  when 
agent  informs  him  will  suffice,     MS 
Cases  defining  reasonable  diligence, 

199 

37.  What  notice  mutt  contain. 
Must  describe  bill  and  state  refusal, 

ni9.200 
And  perhaps  that  holder  looks  to 
party  addressed,  200,  4 

Dishonour  must  be  expressed  by  rea- 
sonable intendment,  200-1 
Ens;lish  decisions;   what  settled  by 
them,                                     2(M).:l 
In  U.  S.  notice  need  not  state  who  di- 
rects it  or  is  holder,  203 
What  form  sufficient  in  Mass.  and  N. 
Y.                                                  203 
How  if  notice  given  not  by  holder, 

203-4 
In  England  it  need  not  express  that  en- 
dorser is  heki  responsible ;  like  deci- 
sions in  U.  S.  204 

38.  Misdescription, 
If  trivial  is  not  fatal ;  so  both  in  Eng- 
land and  U.  S.  204-5 
In  N.  Y.  and  Mass.  jury  left  to  iden- 
tify note ;  remark  of  Story,  J. 

204-5 

How  if  day  of  protest  misstated,     206 

In  N.  Y.  such  notice  held  invalid,  and 

its  sufficiency  referred  to  the  court 

and  not  the  jury,  206 

How  in  Pa.  2(:6 

Notice  is  good  without  copy  of  protest, 

2(;6 

30.  Proof  of  notice. 
Holder  must  prove  due  notice ;  endor- 
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Fcr's  knowledge  not  nlvrays  equiva- 
lent ;  whrn  it  is  ;  examples,      206-7 

In  general,  drawer  and  endorser  not  li- 
able without  timely  notice  proved ; 
examples,  208 

If  notice  by  letter,  time  of  mailing  ma- 
terial; copy  may  be  proved  without 
notice  to  produce  letter,  2(H) 

What  protest  proves,  2()j<-9 

pa    statute ;   commonwealth's  nota- 
ries distinguished  from  others,  2t»9 
Like  statute  in  N.  Y.  210 

In  Va  ,  is  prima  facie  proof  of  pre- 
sentment, dishonour  and  notice, 

210 
MJ.  and  N  C.  statutes,  211 

40.  Promise  to  pay. 

"Will  cure  previous  laches ;  in  England 
held  presumption  of  notice ;  cases 
and  illustrations,  211-12 

How   in   U.  S  ;  such  promise,  if  with  : 
knowledge    of   want   of  notice,    is  ' 


binding,  and  waives  notice, 


212 


But   in   N.    Y    and    courts    U.    S , 

ph.  must  prove  such  knowletige  on 

deft 's  part,  2l2-i:i 

In  England  such  promise  disproves,  and 

in  U   S.  cures,  laches,  21 :{ 

Approach  to  English  rule  in  later  N. 

Y.  cases,  214,  15 

In  Ky.,  promise  after  maturity  proves 

notice    of  n»>n-pnyment ;  how   as   to 

non-acceptance  before  doe,  214 

Held  in  one  case,  ]^romi<e  bindinir  if 

laches    known,    but  not    else,  be- 

cau-^e  without  consideration,     2l."» 

Distinction  questioned  ;    Bronson, 

J.'s  remarks,  2\o 

Damages  on  protested  bill. 

41.  Lair  merchant. 
Bill  payable  and  protested  abroad  gives 
ri:ht  both  to  ci»sts  and  reexchance  ; 
how  ascerlainetl,  216 

A\i.  Lej^islutifm. 
Statutory  damasres  in  Aid.  and  Pa  , 

21617 
Provision  in  Va.  Code,  and  Rcvisors' 
note,  217  , 

No  damares  on  inland  bill  or  neso-  ' 
liable  note,  213 

43.  Proindion  of  paper  sued  on. 
If  foreign  bill  is  drawn  in  sets  protes- 
tevl  number  must  be  produced :  oth- 
er* it  seems  need  not,  2i?^I9 
In  England  acceptor  not  bonnd  to  pay 
till  bill  produced.  2I.'» 
So  ir  suit  brousht  on  lost  bill ;  one 
discrepant  case  since  overruled. 


Nor  if  bill  civcn  for  goods  is  price 

recoverable,  219 

Promise  to  pay  in  such  case  is  nude 

pad,  219 

If  bill  lost,  no  redress  but  in  equity; 

at  law,  no  action  either  for  debt  or 

on  bill,  220 

Secus  if  paper   not  negotiable,  as 

if  to  pnvee  and  not  his  "  order," 

221)21 

Like  rule  in  N.  Y  ;  statutory  provision, 

221-2 

Different  in  Mass.  and  Pa.,  where  no 

equitable  remedy,  221 

Holder's  bights  and  prior  party*! 
liabilities. 

44.   Whai  paper  iransferrible  viih  right 
of  action. 

Bills  payable  toassi::ns  or  order  are  as- 
signable by  law  merchant, 

222,  3.  258 
But  no  recourse  against  assignor  nn- 
I  less  he  endorse,  222 

If  to  bearer,  negotiable  by  statute  Ann 
tho*  unendorsed  ;  effect  of  assignor's 
endorsement,  222 

If  to  A.  ororder,  he  must  endorse;  how 
construed  if  to  A.,  to  order  of  B  and 
C,  223 

Whether  note  to  A  only  is  within  stat- 
ute Aun  ;  L-  within  N.  Y.  statute, 
which  is  similar,  223 

Note  not  assignable  under  statute  Ann, 

uuless   payable  to  assigns  or  order, 

223-4 

So  in  Pa.  and  Md  ,  *  224 

4-».  Endorstment. 

Endorsee  has  action  by  castom  of  mer- 
chants without  statute,  229 

Blank  endursement  requires  delivery  ; 
whether  if  special,  224 

Delivery  void  without  purpose  to  pass 
title:  valid  if  by  agent,  tbooeh- 
against  orders,  224-5 

\\  hat  b  constructive  delivery,      224 

Payee's  endorsement  without  recourse 
leaves  paper  negotiable,  223 

46.  Blank  cndorstmeni. 

May  be  filled  by  holder  to  himself  be- 
fore suit,  tho'  after  endorser's  death, 

226 

Need  not  be  filled  in  Va. ;  how  in 

.Md  and  N   C  ,  226 

Endorsed  guaranty  of  payment  is  not 
general  endorsement,  and  nlteratioo 
to  make  it  such  not  allowed.        226 

Blank  endorsement  may  be  filled  with 
assignment  to  wbom  iiolder  will,  229 
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47.  WHiat  endorsemenli  may  be  iiruck 
out. 

Endorser  becoming  holder,  may  strike 

out  any  name  aAer  his  own,  4^7 

If  endorsements  blank,  be  need  not 

shew  how  paper  reacquired,    4^27 

Special   endorser  regaining   bill,   may 

leave  only  payee's  endorsement.  227 

Payee  regaining  it  may  sue  as  if  bill 

unendorsed,  226 

Words  "  or  order,"  if  in  bill,  needless 
in  endorsement,  2*^8 

How  if  payee's  endorsement  not  blank, 
but  special,  2'^S 

How  if  special  endorsement  restrict? 
negotiability,  228 

If  payee's  enJorsement  blank,  holder 
may  write  assignment  over  it,  and 
strike  out  the  rest ;  example^       228 

48.  What  interest  pit.  must  have. 

If  bill  to  bearer,  or  blank-endorsed, 
holder  in  N.  Y.  may  sue  in  any  name, 

L2ii 
So  in  Mass  and  Pa  ,  22i» 

But  if  shewn  that  pit.  does  not  own  or 
hold  bill,  action  defeated ;  but  legal 
interest  sufficient,  22i)-:i0 

In  En  J  Ian  I,  if  bill  passed  to  firm,  all 
must  join,  22U 

In  Md.  payee  specially  endorsing  can- 
not reacquire  and  sue,  22D-3U 

49.  Eiuhrser^s  or  maker's  liability. 

What  endorser  undertakes,         2:<l»-:U 

Against  him  bill  endorsed  is  as  new 
drawn,  2:il 

His  interest  in  bill  unnecessary,       231 

When  firm,  if  special  endorsees,  may 
sue  subsequent  endorser,  231 

Maker  of  note  is  as  acceptor  of  bill, 

231 

If  drawee  and  another  accept  bill,  the 
latter  not  suable  as  acceptor,        231 

Endorser  of  note  not  endorsed  by  pay- 
ee, is  suable  on  his  assumpsit,  not  as 
maker,  232 

In  N.  Y.  payee  held  first,  tho'  endor- 
sing after  another,  232 

50.  Liability  on  accommodation  paper. 

What  is  an  accommodation  bill,        232 

Accommoflation  acceptance  binding, 
thou'^h  holder  knew  its  character, 

232 

Accommodation  endorser  liable  to  2d 
endorser  paying  bill,  233 

If  principal  fail,  sureties  look  to  prior 
parties  in  successive  order,  as  to  ac- 
commodation as  well  as  other  paper, 
2323,  7 

If  pavable  jointly  and  so  endorsed,  each 
liable  ratably,  233 


If  to  one  and  endorsed  by  others,  liabi- 
lity in  order  presumed,  233 

Prima  facie  paper  shews  parties'  legal 
position  and  those  denying  must  dis- 
prove it,  234 

51.  Delivery  or  endorsement  after  paper 

due. 
Endorsee  passes  bill  afler  due — holder 
remitted  to  time  of  endorsement,  2>t4 
Paper  endorsed  af\er  due  is  payable 
to  holder  or  order,  234 

What  endorser  of  paper  due  con- 
tracts ;  when  payable  by  maker ; 
decisions,  234 

Paper  still  negotiable  tho'  due  and  dis- 
honoured, if  assigned  by  last  endor- 
ser ;  so  settled  in  Mass.,  N.  Y.  and 
England,  234-(> 

Holder  tho'  paid  by  drawer,  may  sue 
if  drawer  was  payee  and  endorsed 
to  him,  230 

52.  Parties  suable  :  recovery. 

Holder  may  sue  any  previous  party, 
tho'  another  be  charged  in  execution, 

237 

In  some  states  may  sue  parties  sepa- 
rately, but  with  one  satisfaction,  237 

Endorser  may  be  sued  before  maker  or 
acceptor;  whether  he  can  recover 
costs,  if  judgment  against  him,  237-M 

Holder  entitled  to  amount  on  face,  but 
not  if  proved  he  paid  less,  knowing 
it  accommodation  paper,  nor  if  taken 
to  secure  less  debt,  *<Z6 

fi3.  Effect  of  pari  payment. 

Endorsee  may  recover  all  from  drawer, 
tho'  part  paid  by  endorser  ;  what  his 
remedy,  23d 

But  if  drawer  and  acceptor  together  pay 
all,  his  claim  extinct  as  to  both,   23!l 

Acceptor's  part  payment  is  part  dis- 
charge of  drawer,  2o9 

54.  How  indulgence  to  principal  affects 
surety. 

Discharge  of  principal  discharges  sure- 
ty, unless  he  assent,  2^il) 

Time  civen  later  surety  will  not  dis- 
cbarge principal  ur  prior  surety,  but 
not  c  converso;  the  reason,   239,  241 

Nothing  bi'tween  after  parties  dischar- 
ges acceptor  of  bill  or  maker  of  note, 
tho'  for  accommodation,  240-41 

They  are  principals ;  the  endorsers, 
sureties,  241 

55.  Matters  of  defence. 

Want  of  consideration  is  defence  be- 
tween immediate  parties,  241-2 
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Acts  of  1705,  '30,  '48  and  '86,    260-61 
Provisions  in  Codes  of  ldl9  and  '49, 

261-2 
Any  paper  not  negotiable  assignable, 
with  suit  in  either  name ;  but  dis- 
counts against  both  allowed,    262 

65.  Soulh  Carolina. 
Object  of  statute ;    scope  given  it  by 
construction,  262 


G6.  Alabama. 
Statute  similar  to  that  of  Va. 


263 


67.  Kentucky. 

Statute  gives  suit  to  assignee  of  cove- 
nant to  convey,  263 

Covenant  to  assign  or  pay  in  promis- 
sor)'  note  is  assignable,  263 

Extent  and  limitation  of  statute,  263-4 

Form  and  effect  of  assignment  the  same 
as  by  law  merchant,  264 

68.  Maryland, 

Scope  and  limitations  of  the  statute, 

264,5 

Embraces  all  choses  in  action  for  mere 

payment  of  money,  265-6 

Form  of  assignment,  266 

69.  In  what  ttatti  defences  existing  when 

assignment  notified  may  he  set  up. 
In  Va  ,  Ky.,  Md.  and  Ala.  266-7 

How  equity  waived  in  Va.  and  Ky.  267 

70.  Bonds  negotiable  in  N.  C. 
Viewed  as  payable  to  order,  and  pass 
by  endorsement,  267 

Yet  if  to  bearer,  he  cannot  sue  with< 
out  endorsement ;  still  less  where 
bonds  are  not  negotiable,     267,  8 
Assiunor  is  liable  as  on  negotiable  pa- 
per, 269 
What  equities  allowed  obligor,        26d 

71.  In  New  York. 
Nothing  negotiable   but    bills  of  ex- 
change and  promissory  notes,       268 
Remarks  of  Bronson,  J.  268 

Action  against  assignor. 

Valuable  consideration  implied  against 
assignor  till  disproved ;  what  it  is, 

272 
72.  In  South  Carolina. 
Decided  in  1785,  but  since  overruled, 
that  endorser  of  bond  is  liable  to  as- 
signee, 269-70 
73.  In  Maryland. 
After  due  diligence  against  obligor,  as- 
signor is  liable,  270 
May  be  liable  at  common  law,     270 


74.  In  Virginia  and  Kentucky, 
In    Virginia   assignor  is   liable   as  of 
chose  in  action,  not  as  of  bill  of  ex- 
change, 271 
So  at  common  law,  after  diligence 
against  principal,  271 
Other  security  impairs  not  assignee's 
right,                                         271 
What  in  Ky.  assignment  implies,     271 

75.  Measure  of  recovery. 
Remark  of  a  Ky.  judge  as  to  liability 
of  assignor  of  bond  for  land,     272-3 
Now  settled  that  assignor,  without 
fraud  or  mistake,  is  liable  but  for 
amount  of  bond,  and  costs  of  suit 
against  obligor,  273 

In  other  cases,  consideration  paid  the 
measure  of  recovery,  273-4 

And  if  illegal  or  valueless,  no  reco- 
very, 274 
How    if    actual    consideration    not 
shewn,  274 
Accommodation    endorser    is    surety ; 
how  far  liable,  274 
Effect  of  assignment  wtthout  recourse 
on  subsequent  innocent  assignee,  274 
How  in  Ky.  if  such  assignor  misrep- 
resented bond  as  unpaid ;  how  m 
Va.  274 
Assignor  liable  for  set-off  to  assignee's 
action  against  obligor,  275 
Though  that  action  was  not  in  obli- 
gor's name,                                275 

76.  Effect  of  assignee's  laches. 
What  neglect  to  secure  voluntary  pay- 
ment from  drawee  will  discharge  as* 
signor,  275 

Waiver  of  laches  by  terms  of  assign- 
ment enures  to  later  assignee,      275 

When  proper  diligence  requires  suit; 
examples,  275-6 

Assignor  or  maker  to  be  sued  in  rea- 
sonable time,  276 
What  that  is  in  Ky. ;  examples,  276-7 

When  strict  diligence  not  due,         277 

77.  Where  suit  to  be  brought. 
What  the  proper  place  to  sue  obligor 

or  maker,  278 

How  in  temporary  absence  from  state, 

278 
How  if  resident  in  another  state,     278 
How  if  one  deft,  non-resident,  and  pro- 
cess served  while  on  a  visit,         278 

78.  What  is  due  diligence. 
What  in  prosecution;  illustrations, 

278 
Case  shewing  what  is  not,  279 

How  as  to  neglect  of  requiring  bail, 

279 
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How  as  to  taking  out  execution ;  exam- 
pies,  279 

Execution  should  be  sent  to  deft.'s 
county,  279 

In  Ky.  if  property  replevied,  assignee 
mu8t  defend,  28U 

How  if  insuliicient  security  taken, 

280 
In  Vn  assignee  need  not  sue  sheriff  for 
malfeasance,  but  assignor  may,     26{) 
Nulla  bona  returned  will  not  support 
action,  if  assii^nee  knew  of  property 
which  miffht  have  been  taken,      2^0 
Not  even  if  obligor  had  taken  insol- 
vent's oath,  '260-61 
Assignee  need  not  take  oblieor's  per- 
8  n,                                       '         2dl 
If  he  do,  he  must  be  discharged  be- 
fore  a8si.;nor  is  sued,  261 
If  dischar);ed  improperly,  assignee 
must  fin;t  sue  sheriff,  281 
How  if  n^tsii^nee  have  lien  on  debtor's 
property,  as  land,                           281 
How  if  mortgage  doubtfully  sufficient 
for  debt,                                      261 

79.  Action  on  assipior^s  implied  con- 

trttcty  or  ptantmhf. 

Im  Pa.,  assignee  must  use  doc  dili- 
l^nce  against  obligor,  before  pro- 
ceeding on  a^sisnor's  goarantj ;  what 
is  due  diligence,  281-2 

In  N  Y.,  Pa.,  Va.  and  Ky.,  assi?nor*s 
fcuaranty  is  a  (>er$oiial  contract,  not 
transtVr'rible,  282 

What  relief  in  equity ;  wbat  to  re- 
mote a5$ii;nee,  283 

Provisions  in  Code  Va.  263^ 

I 
I 

80.  Actios  on  peomisc  to  crAaAHTT. . 
Letters  ot  er^it  are  general  and  $pe- '. 

eial :  who  bmy  act  on  each,  2SI 

What  they  guaranty,  2S4  I 

What    eon«ideratiiMi   needed    between 

giver  and  receiver  of  gnaranty*  ;fc>i 
How  if  note  tuamntied  be£»re  passed, 

nnd  how  if  atter>  2b5 

Gnarmatiet^  a$  to  ^oodiJk  btt$ines»>  &e  ; 

their  objects  and  menntn^^        2b^l-2 


Cksf9  dt9er«^>nnl  aai  diAreettt  rales 
s«ix<ested.  ^"M> , 

Intent  9f  pnrties  the  rule  now  |[UI»w- 
ed ;  hv^w  n:wiMintiMvi,.  2l!^b>.7 

How  a*  to  tetter*  v?f  credit.  ft?T: 

III  N^  Y«  eoatnct  chnn^ed  b*  parol 
icoi^  of  ittlfnt^  *  2Sr-*j 

:tot^I 


He  is  not  liable  as  (guarantor,  nor  in 
any  way  to  prior  endorser,      2'^-y 

Guarantor's  liability,  289  90 

Like  rule  in  Pa.  2bd 

Liability  of  one,  not  a  party,  endorsine 

before  payee,  289 

How  in  Mass   as  to  2d  endorsement; 

how  if  first  forsed,  2^9 

If  before  payee  receives  note,  i^d  per- 
son endorses,  he  is  h*»ld  a  surety, 
not  guarantor  or  endorser,  •..'9<)-Hl 
How  in  Md.  if  bond  endorsed  by  obli- 

eee  and  another,  2iK),  91 

Effect  of  endorsement  by  one  not  party 

before  paper  negotiated,  2yU-91 

83.  miether  acceptance  must  be  notified. 

So,  if  but  an  overtare,  but  not  if  abso- 
lute, 2*«3 
Requisite  in  some  American  cases,  if 
acceptance  else  uncertain  ;  perhaps 
in  England  not  carried  so  far, 

2't24 

Rule  in  N  Y.  294 

Guarantor  may  waive  notice,  or  annex 

other  condition,  294 

84.   ir^ea  notice  to  be  gireu. 
What  in  Mass.  held  not  reasonable  no- 
tice, 294 
How  if  aceeptnoce  notified,  but  not  ad- 
ranee  or  noopnTment ;  Storr's  gene- 
ral rale,                                          294-5 
Acceptance,  advance,  and  reliance  oa 
inMranty.  all  to  be  notified,       293 
But  not  each  of  many  ndvnnces  cov- 
ered by  eoaranty,                     2bi^ 
Notice  required  less  strict  thtan  as  to 
biUol>xcbnnge,                             2Jb 

S5.  Demumi  on  primcipal  cai  n*/icr  ef 

rtfnaaL 
Snck  deannd  and  notice  pro^r,      216 
Ne-^Iect  frees  foamntor  so  fiu^  as  ta- 
jnred,  2L< 

Pronusc  to  pay  wmivcs  plt.^  deiinli. 

Whether  Tuamator  not  a  pwtr  to  nc7»- 
tinble  paper  mikst  hare  notice  t>f  du- 
koao«r.  :&^7 

Not  requisite  in  X.  Y-  where  canr- 
nntr  abeolnte ;  so  in  Ea^iaKt  2LC 
How  in  3te»  tr. 

How  nocke  uny  be  wniTe<  :^C^ 

GnumntT  of  biU  of  exekMue  v  cnOed 
aa  evic^  29^ 

Necotinblr  W  ceBcral  cmfatseaient 
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Whether  guaranty  of  note  is  negotia- 
ble, 2i»8-:) 

Promise  to  honour  bill  gives  action  only 
to  original  party,  2\)\) 

Action  on  promise  to  indemnify. 

67.  Requisites  of  valid  promise. 
Whether  orisinnl  or  collateral,  it  must 

have  consideration,  :2<)i> 

If  act  known  to  be   illegal,  promise 

void,  299:400 

No  indemnity  or  cnntribntion  between 

wrongdoers ;    how    rule    restricted, 

Sheriff  levying  illegally,  on  promised 
indemnity,   may   sue  on   promise, 

aoo 

Promise  valid  if  consideration  appa- 
rently legal,  though  injuring  another, 

300 

88.  Notice  to  iiidemnifier. 

Notice  of  suit,  and    failure  to   defend, 

estops  him  to  deny  party's  liability, 

300  I 

But  if  no  notice  given,  he  may  shew 

damage  from  the  failure,  or  impeach 

claim,  301 

89.  Wkether  juflgment  without  payment 

gives  action. 
Promise  to  indemnify  one  defendin?  suit 

is  broken  by  judgment  au'ainst  dv(i. ; 

example,  301 

90.  Whnt  initemnifier  must  pay. 

Whatever  the    natural   result  of    the 

contin'jjency  contracted  a.;ainst  forced 

party  indemnified  to  pay,  301-2 

But  not  costs  of  hopeless  defence, 

302 

91.  Fire  iitsurance  a  contract  of  in- 
demnity 

Contract  personal,  and  cancelled  if 
house  sold  before  burnt,  302 

Assignment  of  policy  with  insurer's  as- 
sent is  new  contract  on  good  consid- 
eration, 302 

If  assured  after  loss  assi:,'n  claim,  it 
gives  equitable  ri!;ht,  303 

USE  AND  OCCUPATION. 

Action  for ;  see  Promises,  action  on, 
DOS.  35  42,  and  369-86 

USURY. 

Whether  title  to  negotiable  paper 
passes  by  endorsement  for  usurious 
consideration,  242-3 


VENDOR  AND  VENDEE. 

Action  for  use  and  occupation  against 
vendor  after  sale,  or  vendee  after  in- 
complete sale,  382-4 
In  the  latter  case  vendee  is  but  ten- 
ant at  will,  G39 

Vendee  cannot  recover  part  payment, 
if  he  refuse  to  complete  contract, 

462 

Actions  for  price  of  ^oods,  see  Promi- 
ses, action  on,  nos.  01 -l),  and  Owner  of 
gootis,  action  by. 

Actions  under  covenant  of  sale,  see 
Covenant. 

Fcfr  sale  of  paper,  see  Bonds ;  Unsealed 
Instrument ;  Assignment. 

VESSELS. 

See  Ships. 

VOTE. 

If  legal,  its  rejection  gives  action  for 
dama^'es,  &7o-6 


w 

WAGERS. 


Whether  le^al,  and  how  far,  see  PrO" 
mists,  action  on,  no.  \),  and       310-22 

WAGES. 

See  Seamen  and  Servants. 

WAREHOUSEMAN. 

Nature  and  extent  of  his  lien  for  sto- 
rage, 519 
How  he  differs  from  a  carrier,         540 

WARRANT. 

Sec  Process. 

WARRANTY. 

Brings  no  liability  till  injurv  sustained, 

100-1 

1.  Js  to  land. 
Remedies  on  warranty  at  common  law, 

In  Mass.,  N.  Y.  and  Va  ,  covenant  is 
usually  brought  on  warranty,  65-6 
What  necessary  to  sustain  action,      87 
Warrantor's  possession,  though  by  dis- 
seisin, sufficient,  ^-7 
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But  title,  without  seisin  in  law  or 
fact,  is  not,  87 

What  interest  must  pass,  86-7 

Assignment  with  warranty  may,  at  least 
by  estoppel,  pass  interest  doubly  con- 
tingent, H2-3 

Warranty  may  run  with  land,  though 
assigns  not  named,  86 

May  have  in  Ohio  effect  of  covenant  of 
seisin,  b7 

Warranty  of  quiet  enjoyment,  see  Cbre- 
nani,  no.  22,  and  85-9 

Eviction  must  precede  recovery,       87 

Whether  general  warranty  will  author- 
ize purchaser  under  trust  deed  to  pay 
taxes  or  extinguish  dower,  89 

2.  Js  to  ckailtl 

Warranty  of  chattel  is  personal,  and 
will  not  pass  to  assignee,  1 13 

What  requisite  to  action  on  warranty 
of  title,  113 

Quality  or  soundness  is  not  warranted 
by  sale,  or  by  covenant  of  right  to 
sell,  56, 7 

But  chattel  sold  as  of  particular  kind 
must  be  such  ;  example,  56 

To  warrant  horse  sound,  knowing  he  is 
not,  is  fraud,  and  vendee  may  avoid 
contract,  464 

But  he  must  return  horse  in  reasona- 
ble time,  464 
What  actions  in  such  case  if  horses 
exchanged,  and  moaey  given  to 

boot,  4t;i 

For  action  on  warranty  of  chattels,  se« 
J*n)mi3€s,  aciwm  o»,  nos.  2es3l,and 
35cs^ 
See  also  Gaoraa/y  and  Imiemuu/kr. 

WASTE. 

Voluntary  waste  ends  tenancy  at  will. 

Action  for  waste  oa  real  property^  see 

Wrviifcdotr,  no6,  5i.M)U>  and        t^I-5 
Against  ex*or  or  adm^,  see  DtvoMitcit. 

WATER    AND  WATER  COURSE. 

Action  fbr  injurv  by  coUisioa  oa  water, 

6l>3-o 
J  or  damaxe  to  rights  in  watercoarse, 
set;  Wnmg^kHTy  nos.  So-HI,  and 

675.^ 

WAY,  RIGHT  OF. 

Action  for  its  disturbaace^  €71 

WHARFl^KGER'S  UEN. 

Im  aatiice  and  extent^  519 


WIDOW. 
See  DowfttM* 

WIFE. 
See  Hu^nd  and  wtfe. 

WITNESS. 

Who  may  subscribe  as  witness  to  deed, 

29-3U 

Whether  procuring  illegal  subscription 
will  avoid  deed,         ^  ;tO-31 

In  Mass.  adding  improperly,  subscribing 
witnesses  to  unsealed  instrument  may 
vitiate  it;  why,  i3lM0 

WOODLAND. 

Tenant's  right  to  wood  in  England; 
how  rule  modified  in  U.  S. 

631  2.  639 

WORK. 

Action  for  work  done,  see  Promisti,  at- 
hoa  oa,  nos.  57*60,  and  411-14 

WRONGDOER. 

AcTTOV  rom  damagxs. 

Lies  against  wnmgdoer,  546 

Whether  one  wrongdoer  caa  recoTcr 

from  another,       ^  a>9-3ia».  4:»-5o0 

Only  whea  the^ct,  not  itself  iliegaU 

is  done  to  try  right,  4Jl^ 

1 .  1/  rroac  9mimitmtiemmf. 
StiU  actioa  any  lie,  54«-7 

How  principle  stated  by  Bnmsoa,  C.  J., 

W7 

2.  ymuamet. 

.  Action  lies  for  eontiaoanee  as  well  is 

I      creatioa,  547 

'      For  one  specially  damaced,  tho*  nvi- 

sance  pablic  and  pennl,  54'J 

Provision  in  Code  Vn.,  943 

3.  WTuthtr  felotu/  nurrgc*  eimil  fiwii^. 
Action    waits  on   proseeationr  bat  is 

not  merged ;  illnstzaCiDn*         549-30 
Is  Bot  stayed  in  N.  Y.  and  Va.     53U 

4.  Damage  i/imU  bt  proximmU  ami  uti- 

nrtU  rnmii* 
Rale  stated  by  PoUoek,  C.  B^        549 
By  eoart  appeals  Ky  ,  54^ 

In  SwCfOiK  scliinc  Uqnor  to  linva 

knki  Unkk  te  faoa  H  k»  ^n<^ 

M9^ 
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6.  Assault. 

What  is  an  assault,  551 

Whea  action  fur  it  lies,  &51 

False  impbisonment. 

6.  Under  process. 

Party  asking  warrant  not  liable  if  jus- 
tice had  jurisdiction,  551 
Nor  for  justice's  mistake,          551  -2 

Secus  if  warrant  asked  illegal,         551 

7.  Mtomey. 

How  attorney  not  liable  may  become 

so  by  plea,  55Ji 

Liable  for  taking  out  ea,  sa.  without 

judgment ;  or fi.  fa*  after  debt  paid 

him,  552 

8.  M  sea. 

No  action  for  imprisonment  by  taking 
ship  as  prize,  tho'  unlawfully,      55'^ 

When  common  law  courts  can  try  ma- 
rine torts,  553 

Admiralty  jurisdiction  once  attaching 
remains  andivested,  554^-3 

9.  Husband's  action  for  adulte&t. 

Mere  protector  of  wife  driven  from 
home  is  not  liable,  553 

Action  for  crim,  con. ;  proof,  553 

How  if  previous  separation,      553-4 

10.  Master's  or   father's   action. 

Injury  to  servant  gives  action,         554 
When  to  master  and  when  to  ser- 
vant, 554 
So,  to  child,                                        555 
Loss  of  service  need  not  be  proved 
in  England,  555 
So  in  Mass.,  and  generally  in  U. 
S.,                                        555-6 
Who  may  sue  as  parent,  55b 

Seduction. 

11.  Father^s  action  for  daughter's  se- 

duction. 

Loss  of  service  the  ground  of  action 

in  England,  5'>6-7 

When  maintained,  though  daughter 

over  21  and  living  .apart  from  fa- 

•  ther,  657-8 

But  not  if  another's  servant;  secus 

if  deft,  hired  in  order  to  seduce, 

558-9 

How  daughter's  service  inferred ;   no 

proof  needed,  if  living  with  father, 

557  tf,  9 

How  damages  increased  or  diminished, 

551) 


12.  Decisions  in  U,  S. 

How  if  daughter  over  21 :  how  if  un- 
der, 559-60 

Gnardian  is  as  father  to  orphan,      51)0 

Whether  mother  or  stepfather  may 
sue,  if  wrong  in  father's  lifetime,  5<>0 

Discrepancy  among  N.  Y.  judges  as 
to  ground  of  action,  560-61 

How  regarded  in  N.  C,  561 

Provision  proposed  by  Revisors  Code 
Ya.,  with  note  ;  adopted,  561 -2 

Master  and  apprentice,  servant,  ob 

SLAVE. 

13.  Father^s  right  of  apprenticing  chifd. 
Whether  without  child's  consent ;  dis- 
crepant opinions,  562-3 
How  child's  consent  may  be  given, 

563 
Provision  in  Code  Ya.  563 

14.  Against  deserting  apprentice^  or  OM 

harbouring  him. 
Infancy  bars  action  on  apprentice's  co- 
venant, 563 
Statutory  provision  in  Ya.             563-4 

1 5.  For  enticing  away  one  owing  service. 
Common  law  action  for  enticing  away 

or  employing  servant,  564-5 

Whether  for  wrong  not  meant  to  in- 
jure, 565 
Whether  rizht  of  action  against  others 
exempts  deft.                                  565 
Contract  broken  must  be  reciprocal, 

565-6 

Whether  the  action  lies  except  in  case 

of  menial  servants,  566-7 

16.  Jlgainst  one  harbouring  or  employ' 

ing  slave. 

Forfeiture  by  Code  Ya.  for  such  act  j 
also,  damages,  567 

In  8.  C.  and  La.,  value  recovered  if 
slave  killed  while  employed  without 
owner's  consent,  567-d 

17.  Abducting  slave,  or  abetting  his 

flight. 

Action  for  damai^es,  568 

Statutory  actions  in  Ya.  and  Ky.,  56d 

Against  a  judge,  justice  or  clerk 

or  COURT. 

18.  Jgainst  a  judge. 
Judge  havin 7  jurisdiction  not  liable  for 
error  of  judgment,  ri69 

How  if  he  take  jurisdiction  on  false 
evidence,  569 

Liable  for  jurisdiction  assumed  by  mis- 
take of  law,  569 


764 


INDEX. 


19.  Clerk  of  court. 
Judge's  wronz  decision   protects  clerk 
actins;  under  it,  ^^'J 

But  liable  for  acts  without  authority, 

5611 
20.  Justice. 
Justice  coramittin-?  without  jurisdiction 

liable  for  false  imprisonment,       570  I 
N.  Y.  cases  holJin?  justice  liable  for  il-  . 
le?al  acts,  ^  570  ! 

Not  liable  for  judicial  acts,  if  without 

malice,  570  ' 

Judicial  distinguished  from  ministerial  ' 
acts,  570-71 

Against  officee  refusing  duty. 

21.  Minis  ferial  officers 
Liable  for  refusal  to  act ;  conscience  no 
defence,  57 1 -'2 

So  of  judge,  as  to  ministerial  functions, 

571 

So  if  officer  act  illeirnlly  ;  still  more  if 

with  fraud  ;  how  if  by  mistake,  57*2-U 

Lord  Lynd hurst's  statement  of  rule; 

examples,  57:2-3 

29.  Mandamus. 
No  action  when  mandamus  lies,       573 
Remedy  for  disobedience  to  mandamus^ 

573 

23.  Trespass  in  assessing  iaxesy  or  obey- 
ing order  of  executive  or  court  mar- 
tial. 

Officer  actin?  under  illegal  executive 
order  is  liable,  574 

So  as  to  order  of  court  martial,  or  as- 
sessment of  taxes,  574 
Distinction  between  taxin?  too  much 
and  taxing  exempt  property,  574-5 

24.  Rejecting  legal  vote  :  false  or 

DOUBLE    return. 

In  England  action  lies  for  rejectin?  le- 
gal vote  ;  whether  malice  to  be  aver- 
red, 575-(i 
So  in  Mass  ,  Iho'  malice  not  averred, 

576 
So  also  for  false  election  return,       576 
Or  double  return,  if  with  malice, 

576-7 
Provision  in  Code  Va  ,  577 

Action  against  sheriff. 

25.  False  return  ^  or  mis'servivg  writ. 
Liability  for  damaje  in  such  case,   577 
When  and  how  capias  to  be  served, 

5778 

26.  Escape  when  process  illegaL 
Sheriff  not  liable  in  such  case,         578 


Distinction  between  process  voidable 
and  void,  57d 

27.  Falu  impriaonment. 

When  sheriff  liable  for  arrest,  or  keep- 
ing in  custody,  .'VTg-f^ 

Not  liable  for  arrest  of  one  privileged 
as  witness,  57c-y 

28.  Rule  of  sheriff's  liabilify. 
What  pit.  must  shew ;  how  his  dama^ 

ascertainable,  57ij-hi 

In   Enzland    actual  damage    must  be 

shewn,  5^0 

Practice  in  U.  S.,  5So^i 

Sheritf  may    be   responsible   to  court 

when  not  liable  to  party,  579 

20.  Failure  to  serve  ca.  sa  :  escape. 
For  what  neglect  sheriff  liable;  when 

damages  nominal,  iV<l 

How  if  debtor  enlarged,  but   brought 

into  court  on  return  day,  ;>! 

Remedy  at  common  law ;  debt  given  by 

statute,  5^1-i 

Act  of  God  or  public  enemies  excuses 

escape,  lj^% 

30.  Haw?  in  Virginia. 

State  of  the   law  as  to  escape  before 

Code  l?i49,  582  3 

How  since  that  Code,  583 

31.  Form  of  action  for  escaje. 
Debt  abolished  in  England  and  Mass  ; 
case  now  the  sole  remedy ;  what  re- 
covered in  it,  5^3 
What  was  recovered  in  debty  ftSJ 
How  in  debt  on  sherifTs  bond,  5*3-4 
How  damage  measured  in  England, 

:)^4 
How  if  after   escape,  creditor  might 
have  secured  debt  by  dili;^ence, 

584 

32.  Prisoners  or  stares  in  jail.    Jailor  t 

liability. 

How  if  ca.  sa,  a.:ainst  jailor,         584-'> 

Transfer  in  Va  of  prisoners   from  old 

to   new   sheriff;    provision   in  Code 

1849,  580 

What  slaves  receivable  into  jail. 

Provision  for  them ;  liability  for  neg- 
lect, f.85 
Sheriff  liable  for  his  subordinate's  nee- 
lect,                                             l^b  6 

33.  Neglect  or  misfeasance  as  to  prxh 

cess. 

Sheriff  has  reasonable  time  for  service; 

but  must  not  neglect  opportunity, 

5d6 
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Who  may  sue  for  sherifl's  neglect  or 

malfeasance,  5c^ 

Measure  of  damages ;  when  nominal, 

5d() 
Liability  for  misconduct  in  levying, 

5913 

UnLAWFCL  OB  IMPROPER  LEVYING. 

34.  Excessive  distress. 

Whether  it  jjives  action  to  tenant ;  En- 
glish judsres'  opinions,  5r^7 
In  general  such  action  does  not  He ; 
exceptions,                                5ri7-ti 

Remedy  in  case,  not  trespass^  by  statute 
of  Marlbridee,  5?9 

Sale  of  too  much  may  give  action,  •'1^8 

Malice  without  injury  insufficient,  588 

At  common  law,  distress  without  rent 
due,  or  groundless  attachment,  is 
trespass  in  Va.,  58^•i-9 

Provision  in  Code  18411,  with  re  visors' 
note,  5tfl) 

Enactments  as  to  excessive  distress, 

589 

35.   When  nol  distress,  but  after  act,  un- 
lawful 
By  British  statute,  such  distress  is  not 

trespass  ab  initio^  5''0 

So  by  Va.  Code  ;  damaq:es  eiven,    5IK) 
Construction  of  British  statute,  dfX)  91 

Whether  staying    on  premises    too 

loni;  is  trespass,  r»!)(M)| 

Like  rules  as  to  distress  under  English 

poor  law,  591 

3fi    Misconduct   in   lerying. 
Sheriff  levying  aAer  amount  paid  him 

is  liable,  5i)l 

How  if  he  remain   too  long  or  extort 

more  than  due,  59'i  U 

Is  justified  in  obeying  writ,  whatever 

bis  motive,  593 

Action  for  malicious  prosecution, 
arriist,  &.c. 

^7.  General  principle, 
W-hen  it  lies,  594 

Whether  for  prosecution  before  court 

martial;  En ^rlish  opinions,        r)94  5 
Case  must  be  ended  to  sustain  action  ; 

exceptions,  5^9 

3H.  Before  common  Jaw  court. 
When  writ  of  conspiracy  lay  at  common 
law,  595 

When  case  in  nature  of  conspiracy, 

5i*5 
In  Va  mere  advisinsr  malicious  prose- 
cution not  actionable ;  what  must  con- 
cur, 596 


39.  Arrest,  or  other  proceeding. 
How  if  writ  not  recalled,  or  party  ar- 
rested and  held  to  bail,  after  debt 
paid,  59G-7 

How  in  England  if  satisfaction  offered, 

597 
How  if  whole  judgment  enforced  when 
part  paid ;  redress  in  chancery, 

597-8 

But  action  lies  if  malice  and  want  of 

cause  averred,  d9d-9 

Action  for  slander  or  libel. 

40,  For  what  it  lies. 
For  defamation  by  speaking,  writing, 
signs  or  pictures,  not  for  acts,      GOO 
What  words  actionable ;  English  deci- 
sions, (ii'0-1 
Must  impute  a  legal  offence  abso- 
lutely, not  merely  probablv, 

002.  603-4 

41.  Innuendo. 

Must  not  force  an  ill  sense  upon  the 
words;  how  rule  modified,  GOll 

Popular  meaning,  with  the  circumstan- 
ces, must  guide  construction,        6U3 

42.  Indictable  offence  must  bt  imputed. 

Words  must  import  criminal  charue,  or 

be  shewn  by  colloquium  to  imply  it ; 

mere  infamy  insufhcient,  tiu3-4 

Chariie  of  false  swearing,  when  not 

perjury,  insuflicient,  004 

So,  incontinence  and  adultery,  whea 

not  criminal  offences,  6i)4-5 

Secus  as  to  keeping  a  brothel,  which 

is  penal,  605 

43.  Special  damage. 
Will  make  words  actionable  which  else 
were  not ;  examples,  605 

What  damage  must  be  shewn,         005 

44.    Disparagement    of    character   in 

office,  profession  or  business. 
May  make  words  actionable  which  elst 
are  not ;  various  examples, 

G06-7.  610 
Whether  ignorance,  without  corrup- 
tion, imputed  to  a  justice,  is  ac- 
tionable, 607 
Words  actionable  if  of  probable  injury 
to  business  or  office ;   criticism  on 
probable,                                      607-8 

45.  Clergyman. 
What  charges  against  clergyman   are 
actionable,  GOd-9 

So,  incontinence,  if  clergj-man  bene- 
ficed ;  or  other  words  causing  loss 
of  preferment,  tOd-9 
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What  makeii  words  actionable,  if  not  so 
|)«r  se,  6U9 

In  England  clergyman  most  be  in  office 
of  profit,  (JOU-IU 

In  U.  S.  sufficient  if  he  preach  for  pay, 

though  not  in  office,  610 

In  Pa.  and  Mass.  damage  need  not  he 

shewn,  610 

46.  Mtamey  or  phyrician. 
What   words  actionable  spoken   of  a 

lawyer;  must  touch  his  professioo, 
610.11 
No  slander  in  U.  S.  to  disparage  physi- 

cian's  scholarship ;  why,  b'll 

Nor  to  charge  professional  man  with 

ignorance  in  particular  case,        61 1 
When  adultery  charged  on  physician  is 

actionable,  611  >1 2 

Words  tending  to  injury  in  profession 

are  slander ;  examples,  612 

47.  Merchant,  mechanic  or  troffeaman. 

Words  impairing  credit  or  injuring  bu- 
siness actionable ;  jec««,  though  scan- 
dalous, if  not  touching  trade^  612-14 

48.  Slander  of  iitU 
What  disparagement  of  title  will  sus- 
tain action,  617 
Special  damage  must  be  shewn^       617 

49.  /«  Virginia. 
All  insults  actionable ;  reason  and  con- 
struction of  the  law,  616-17 
Provision  in  Code  Id4l»,  6J7 

50.   Written  words. 
Now  settled  that  words  may  be  action- 
able because  written,  614-15 
Malice  not  always  requisite,  615 
Sending  wife  libel  on  hnsband  is  pnbli. 
cation,                                             6J5 

51.  Action  fob  fraudulent  bepbe- 

SENTATfON. 

When  it  lies,  suppression  of  truth  may 
suffice,  610-19 

So,  though  made  to  third  person,  if 
known  that  pit.  relied  on  it,    619-20 

Whether  principal  bound  by  agent's  re- 
presentation, 62U 

Letters  of  recommendation  not  a  con- 
tract, and  when  honestly  given  create 
no  liability,  '  61  d 

52.  There  must  be  fraud. 
Intent  to  deceive,  and  damage  must 
concur,  620-21.  625 

If  stotement  wilfully  false,  motive  im- 
material, 621-2 
Role  defined  by  Tindal,  C.  J.  and  Al- 
derson,  B.  622-;) 


53.  When  scienter  unnecessary. 
If  one,  mistakinsr    his    right,  employ 
another  to  act  for  him,  he  is  liable; 
as,  if  creditor  require  sheriff  to  make 
wrong  arrest,  or  sell  wrong  goods, 

62;M 
But  there  must  be  requirement,  and 
not  mere  mistaken  statement, 

684-5 

54.   Representation  of  another's  credit. 

If  wilfully  false,  one  acting  on  it  to  his 
loss  has  aciion,  -     d'tS 

So  though  recommendatkMi  general, 

626 

Like  rule  as  to  fraudulent  cfmcealmeot 
of  fact,  6256 

55.  Sale  of  prtmsions. 
Deceit  in  selling  unwholesome  provis- 
ions gives  action,  626 
Secus  if  sold  as  merchandize,  and  not 
for  domestic  use,                        62S 

56.  Sale  of  horse  or  other  chattel 
Vendor's  representation,  if  not  fraodo- 
lent,  gives  no  action,  627 

But  knowledge  of  its  &lsehood  b 
fraud,  627 

So  in  Va.,  concealment  of  defect, 

627-8 
But  fraud  most  have  done  injury,    628 

57.  Usin^  another's  brand  or  mark. 

Gives  action  to  party  injured;  exam- 
ples, 62i 

So  if,  to  deceive,  plt.'s  wares  imitated ; 
what  to  be  proved,  62t5 

Provision  in  Va.  Code  as  to  flonr  aad 
tobacco  brands,  629 

58.  Sale  of  real  property. 

Vendor  may  be  Uable  for  wilful  misre- 
presentation, 621*-30 

So  especially  as  to  third  person  seeminfr 
disinterested,  630 

Waste. 

59.  JVhat  puniJiable  as  traste. 
Whether  fire  by  neglect  or  accident  was 
waste  at  common  law,  631 

Contract  not  enforced  in  suit  for  waste, 

631 

Right  of  tenant  in  woodlands  in  £b(* 

land,  6:f2 

How  English  doctrine  modified  in  V  S. 

631-2 

When  in  Va.  dowress  may  cut  timber 

for  staves  or  shingles,  6:9 

How  right  limited,  6%{-3 

How  «s  to  muinre  aeevinvlated  oa 

hrm^  as  beM  in  vmriov  states, 

629 
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60.  Action  of  watie. 

Life  estate  to  husband  and  wife,  ond  in 

fee  to  survivor — action  lies  not  for 

widow  airainst  husband's  tenant,  633 

How  formerly  in  Va.  when  wife  held 

fee,  633-4 

Revisors  Code  Va.  proposed  abolishing 

action  of  waste,  and   giving   case  ; 

their  note,  634-5 

With  what  changes  adopted,        635 

Action  for  trespass  on  land. 

61.  Right  of  posMuion. 
Must  be  against,  not  under,  deft.,  to 
sustain  action,  636 

Secus  against  trespasser,  636 

62.  Entry  by  force. 
Forbidden  by  statute  in  England  and 

Va.  6;{6 

Peaceable  entry  lawful  af\er  tenancy 

ended  ;  what  entry  peaceable,   636-7 
Forcible   expulsion  of  tenant  holding 

over  is  trespass,  637 

63.  Disseisee's  action  for  mesne  profits. 

Reentry  remits  him  as  before,  and  gives 

right  to  mesne  profits,  637-8 

But  must  precede  action,  638 

64.  Entry  on  tenant  at  will. 

Lessor's  right  at  common  law,         638 

How  if  tenant  after  notice  fails  to  quit, 

638 
Wilful  waste  ends  tenancy,  638-9 

65.  Cutting  wood. 

W^hen  a  trespass,  and  purchaser  liable 

for  value,  631) 

So,  vendee  entering  under  incomplete 

contract  is  liable,  639 

66.  .^gainst  disseisor's  heirs. 

At  common  law  entry  lost  by  descent 

of  land  aAer  5  years  disseisin,  640 

Altered  now  in  England,  N.  Y.  and 

Mass.,  640 

So  in  Va.  by  Code  1849,  640 

67.  What  action  judgment  in  ejectment 
gives. 

Gives  action  for  mesne  profits;  in 
what  name,  64i) 

W^hat  judf^ment  concludes,  and  what 
leaves  to  be  proved,  640-41 

Against  whom  to  be  brought ;  not  al- 
ways asrainst  deA  in  ejectment,  641 

Chans^cs  in  form   of  ejectment  in  Pa., 

641 

Tresspasses  during  disseisin  may  be  in- 
cluded in  recovery,  642 

One  in  under  judgment  afterwards  re- 
versed becomes  liable  as  disseisor  ; 
how  as  to  his  agent,  642-3 


68.  Mortgagee's  action  for  mismprojifi. 
Without    ejectment  judgment,    action 
lies  not  for  mortgagee  for  time  before 
entry,  643 

Nor  even,  as  held  in  Mass  ,  aAer  eject- 
ment  judgment,  643 

Author  disapproves  the  decision, 

643-4 

Trespass    bt    cattle:    injury    to 

CATTLE. 

60.  In  England. 

What  requisite   to  make    distress    of 

such  cattle  lawful,  645 

Owner's  remedies,  645 

Where  no  obligation  as  to  fence,  each 

adjoining    proprietor    liable  to  the 

other  for  trespass  by  cattle,  645 

70.  In  various  states  U,  S. 

English   rule   in   Mass.,  where    each 

proprietor  equally  bound  for  fence, 

646 
So  in  N.  H.  and  N.  J. ;  and  so  former- 
ly, but  not  now,  in  Maine,       646 
English  rule  formerly  in  N.  Y. ;  how 
since  modified,  646-7 

71.  Wlien  cattle  trespass  from  highway. 
On   English  highway,  right  of  way, 

not  pasturage,  and  owner  liable  if 
cattle  pass  from  it  into  field,  thoush 
un  fenced,  647 

N.  H.  statute;  how  applied  by  the 
courts,  647-8 

In  what  states  English  law  is  not  fol- 
lowed,  648 

Pa.  and  Conn,  statutes,  648-9 

Provisions  proposed  by  Revisors  Code 
Va.,  649 

With  what  changes  adopted,   649-50 

How  if  fence  not  legal  is  thrown  down 
and  cattle  turned  in,  650 

72.  Whether  action  for  damage  to  tr€9» 

passing  cattle. 
No  liability  for  pit  dug  into   which 
trespassing  cattle  fall,  650-51 

Secus  if  dogs  injured  by  traps  baited 
to  allure  them,  651 

73.  Cattle   injured  on   railroad. 
In  England  what  required  as  to  gates 
and  fences  on  road,  651,2 

How  if  neglected,  and  trespassing 
cattle  killed,  651-2 

Statute  and  its  construction  in  Maine, 

652-3 
In  N.  H.,  653 

In  N.  Y.,  653-4 

In  Vt.,  654 

In  Pa.,  654-5 

la  Ohio,  6155 
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74.  Injury  bf  mischievous   animal. 

When   action   lies  fur   one  injured  in 

person  or  callle  by  fierce  dog,      65() 

Owner's  knowledge  of  its  fierceness 

essential  ;  how  presumed,        (k>() 

Injuries  on  highway  or  the  water. 

75.  On  hif^hway. 

When  action  in  Mass.  lies  for  injury 
from  bad  stale  of  highway,  tioT 

Obsiruction  on  highway  a  nuisance; 
what  liability  for  it,  657 

How  in  towns  as  to  temporary  occupa- 
tion of  parts  of  streets,  and  as  to  cel- 
lars opening  on  sidewalks,         S'll-ti 

Liability  for  injury  done  by  horse  and 
curt  left  in  street,  Oo8 

7G.  Negligence. 

Negligence  distinguished  from  volun 
tary  injury  on  hi^-hway,  658 

Action  lies  for  injury  from  negligent 
riding  or  drivin-',  unless  pit. 's  negli- 
gence partly  caused  it ;  the  principle. 

How  if  plaintiff  was  on  wrong  side 
of  the  road,  651) 

Pit.  must  have  used  ordinary  care;  il- 
lustrations, 6.')!N()1 
How  if  animal  killed  was  trespassing 
on  road,  661 
How  if  child  climbing  into  cart  with- 
out    leave    is   injured    by   deft  's 
carelessness  ;  how  if  child's  keep- 
ers were  negligent,                     66*2 
Application  of  rule  in  England,  66*2-3 

77    Collision  between  vessels. 

Owners  liable  for  master's  fault,      663 

Damages  not  recoverable,  if  injury  by 

inevitable  accident  or  other   party's 

neuli^^ence,  66:i,  4 

Rule  as  to  ship  going  to  windward,  664 

78.  Light  at  mast  head. 
Not  always  in  Mass.  required  at  night ; 

when  necessary,  665 

Required   by   English   pilot   act;    but 

master  still  liable  for  negligence,  665 

Against  carriers  of  persons. 

Slaves  held  passengers  and  oot  goods  ; 
the  reason,  ^'2.7 

79.  Stage  owner. 

Liable  in  England  for  damage  from  un- 
safe coach  or  driver's  fault, — or  any 
other  negligence,  666-7 

What  precautions  required,  6()() 

Xoke  decisions  ia  U  S.  667 


No  warranty  implied  as  to  latent  defect, 
but  great  care  requisite,  668 

80.  Railroad  or  Steamboat, 
Railroad  company's  liability,  668 

Company   held   to  great  st  diligence ; 

example,  tK)9 

When  injury  from  badly  made  road,  6(>8 
Collision  of  company's  trains  is  prima 

facie  negligence,  66'J 

Act  of  congress  as  to  injuries  by  steam 

or  steamboats,  669 

Whether  company  taking  passenger  for 

point  beyond  their  road  is  liable  (or 

whole  route  ;  how  in  U.  S.,     06U-70 

81.  Right  of  way  :  ferrt. 

Action  lies  for  disturbance  of  right  of 
way;  what  sufficient,  ^  671 

Extent  of  ferrv  franchise  in  England, 

671-2 

In  Va.  held  the  creature  of  statute 

law,  072 

Action  lies  for  its  invasion  in  either 

country,  072 

Obstruction  of  ughts. 

82.  Jncieni  lights. 

If  obstructed,  action  lies;  but  not  for 
ot'Structin:;  prospect,  672 

What  obstruction  sufficient ;  if  contin- 
ued, recovery  may  be  repeated,    673 

Whether  acquiescence  gives  ri^'ht,  or 
disuse  loses  it,  073 

83.  Lights  not  ancient. 

Vendor  of  house  is  liable,  if  by  build- 
iu'.;  on  conti::uous  lot  he  obstruct 
liu'hts  though  not  ancient,  07.5  4 

Principle  farther  illustrated,  674 

84.  Reversioner's  action • 
Reversioner  if  obstruction  continue  af- 
ter nominal,  may  recover  substantial, 
damages,  074 

Action  for  nuisance  on  deft.'s  tri- 

MISES. 

85.  Tainting  the  air  or  cormpiing  thM 
water. 

Whatever  has  this  eifect  gives  action 
to  one  injured  ;  examples,  075 

What  is  due  to  neighbour  as  to  sewer 
or  privy,  o75-6 

If  neglected,  action  lies,  676 

86.  Injury  as  to  water  course. 

W^ater  not  to  be  dammed  up  so  as  to 
flood  nei<;hbour's  srround,  676 

If  he  does  and  then  leases,  lessee  is  lia- 
ble for  its  continuance,  676 
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87.  Who  liable. 
Not  the  owDer  as  sacb,  but  the  occu- 
pant of   premises  which  become  a 
nuisance,  is  liable,  67G-7 

Action  for    disturbino  rights   in 
water  courses. 

8S.  RighU  of  proprietort. 
What  are  their  rights  throui^h  whose 
lands  water  Eows,  b75-S.  b77-8 

Bemarks  of  Parke,  B.,  678 

89.  Water  not  to  be  corrupted  or  lestened. 

Yet  in  France  and  England  irrigation 
by  trenches  allowed,  b7d 

In  England  the  right  is  one  of  degree, 

fixed  by  circumstances,  671) 

Retarding  or  lesseninsr  stream  by  an 

unusual  use  is  forbidden,        678-9 

In  Mass  stream  may  be  useid  for  irri- 
gation and  other  husbandry  ;  restric- 
tions, 679.80 

In  N.  Y.  action  lies  for  waste  by  irri^- 
tion  ;  especially  if  ancient  mills  lef\ 
inoperative,  680 

So  of  evaporation  from  dam  above, 

6cjl 
So  of  water  power  lost  by  dam  head- 
ing on  land  above,  or  by  deepening 
channel  below,  Gfil 

Reversioner  has  action  as  well  as  ten- 
ant, 681 

00.  Artificial  water  coune. 
Whether  it  gives  permanent  right  to 
proprietors  below  against  party  cre- 
ating it,  682 
How  if  third  party  corrupt  the  wa- 
ter, 6';2 
Principle  explained,                     682 

91.  Under  ground  epring. 
By  what  rule  right  regulated,  683 

One  dii^t^ing  on  his  own  land  and  inter- 
cepting vein  from  neighbour's  well 
is  not  liable,  683 

Damage    dt  fire   from    another's 
premises. 

02.  Fire  by  negligence. 

Common  law  action  for  nre  allowed  to 
spread  to  neighbour's  premises  or 
field,  684 

Statute  6  Ann ;  its  construction,  684-5 

No  liability  for  accidental  fire;  secus  if 
by  negligence,  685 

Liability  for  fire  from  spontaneous  ig- 
nition of  stack  badly  made,       685-6 

93.  Steam  enginee. 
In  N.  Y.  locomotive  engines  not  a  nni- 
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sance,  nor  give  action  though  dis- 
turbing turnpike  franchise,  686 

No  action  for  fire  by  sparks  without 
negligence,  6c6-7 

Whether  negligence  must  be  proved,  or 
may  be  inferred,  687 

Like  law  as  to  steamboats,  687 

94.  Withdrawing  support  of  soil 
OR  house. 

How  if  one  dig  on  his  own  land  so  as 
to  make  neighbour's  soil  fall ;  how  if 
without  negliisence,       687-9.  690-91 

How  if  he  pull  down  his  house,  and 
that  next  it  fall,  688-9 

Grant  necessary  to  ri^ht  of  support 

from  neighbour's  land,  689 

But  inferrible  from  long  enjoyment; 

what  sufficient,  689-90 

If  one  owning  houses  built  together 
sells  separately,  common  support  sold 
with  them,  690 

95.  Liability  for  negligence. 
Action  lies  if  support  of  plt.'s  house 

weakened  by  negligence  :  examples, 

610-91 

If  no  right  to  support  exists,  no  notice 

of  proceedings  needed,  691 

How  if  vault  injured,  but  no  notice  of 

its  existence  alleged,  6!M-2 

How  when,  through  negligence,  falling 

rubbish  injured  plt.'s  house,        692 

96.  Improper  mining. 

Miner  must  not  undermine  and  cause  to 
sink  surface  owned  by  another ;  il. 
lostrated  by  principle  from  Scotch 
law,  692-3 

Rights  of  owners  of  contiguous  coal 
mines,  694 

Statutory  provisions  in  Ya.,  694 

Action    against    corporation    for 
injury  to  property. 

97.  For  what  action  lies. 
For  special  damage,  as  from  canal  ne- 
glected and  overflowing  land,       694 
So,  if  horse  killed  by  fall  of  bridge, 
or  if  stream  sweep  away  dam  and 
destroy  house,  694*5 

So,  if  dirt  in  digging  thrown  on  land, 

695 

98.  When  railroad  company  hat  use  of 

street. 
Proper  use  of  streets,  695 

No  action  for  annoyance  by  ringing 
bells,  blowing  steam,  &c.,  nor  foir  al- 
tering grade  of  streets,  695-6 
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Acts  done  ix  discharge   of  a  pub- 
lic DUTY. 

90.  Municipal  corporalion. 

Whether    incorporation    requisite    to 

county's  or   township's  liability  for 

damage,  696 

Action  lies  where  indictment  woald 

for  public  injury,  696 

How  when  public  duties  attached  to 

grant,  696-7 

How  if  powers  discretionary  but  not 

compulsory,  697-8 

100.  Commissioners  and  other  officers. 

Liability  of  commissioners  using  their 

power  wantonly  and  oppressively, 

698 
Secus  when   turnpike  trustees  acted 
cautiously,  and  did  injury  uninten- 
tionally, 698 
Their  case  distinguished  from  that 
of  one  acting  for  himself,  698-9 
Commissioners  not  liable  for  damage 
if  agent  neglect  to  close  tunnel  at 
night,  699 

Wrong  done  by  servant,  agent  or 
contractor. 

101.  Principal's  liahiliiy. 
Not  for  wrong  done  without  his  sanc- 
tion, 699-700 
Agent   or    servant  exceeding    author- 
ity is  alone  liable  for  trespass,       700 
How  if  principal  assent  subsequently, 

700 
102.  Damage  by  agent's  carelessness. 
How   if   agent  was  about  principal's 
work,  but  exceeding  his  order,  as 
driving  out  of  his  way,  701 

How  if  he  took  cart  surreptitiously,  or 
went  one  way  when  ordered  another, 
701-2 
Principle  defined  and  explained  by  va- 
rious judges,  701  -3 

103.  Principal  not  liable  for  subagent^s 

acts. 

One  hiring  equipage  and  driver  is  not 

liable  for  driver's  act ;  the  principle, 

703-4 

If  butcher  employ  drover,  and  he  his 

servant,  drover  is  liable  for  servant's 

act,  704 


So  as  to  subcontractor,  704-5 

If  one  having  special  calling  is  employ- 
ed to  act  in  his  line,  he-alone  is  lia- 
ble for  his  acts,  704-5 
Thus,  a  contractor  held  not  the  ser- 
vant of  the  company,  but  liable  at 
principal;  decisions,  7o5 

IM.  Damage  without  nuisance,  to  fixed 

property,  as  mines. 
Whether  owner  liable  for  damage  by 
persons  not  agents  or  servants ;  En- 
glish decisions,  705  6 
Settled  that  he   is  not,  unless  nui- 
sance,                                      705-6 
Distinction  between  real  and  perso- 
nal property  disapproved,  7o6 
N.  Y.  decision  opposed  to  Enelish  rule, 

707 

105.  How  if  nuisance. 

When  land  owner  liable  for  nuisance 
erected  by  one  not  his  agent  or  ser- 
Tant,  707,  A 

How  if  chimney  not  a  nuisance  when 
let,  become  so  by  bad  management, 

703 

Whether  company,  empowered  to  dis- 
miss contractor's  servants,  is  liable 
for  nuisance  by  them,  70S-9 

106.  Jf  contractor  employed  in  illegal 
act. 
Then  his  employer  is  liable,  tho'  act 
done  by  contractor's  servants ;  exam- 
ple, 7i0 

Master's   uability   for    injury  to 

SERVANT. 

107.  If  servant  injured  by  feVow  ser- 

vant. 

As  by  careless  driving,  or  fall  of  scaf- 
fold badly  erected  ;  in  such  case  mas- 
ter not  liable,  710-11 

So  held  in  England,  and  in  Mass  ,  N  Y. 
andS.  C.  711 

108.  How  if  master  expose  servant  un- 

reasonably. 

In  Ohio  company  liable  for  not  notify- 
ing change,  which  caused  collision  of 
tiains  and  injured  engineer,  712 

But  not  if  deft. 's  rashness  cansed  it,  712 
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